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The present complaint, , dated 11 07 2022 has been filed by the
complainants/ allottees'.u»nd/e\-r séction 34 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wherein itis inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities
and functions under the provisions of the Act or the Rules and regulations

made there under or to the allottees as per the agreement for sale executed

inter se.
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A
Sem GURUGRAM

Unit and project related details

Complaint No. 4819 of 2022

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

Sr. Particulars Details
No.
1. | Name of the project Gurgaon- Greens, Sector 102,
Gurugram, Haryana
2. | Unit no. iN-15-0801, 8% floor, tower no. 15
xure P1, page 28 of complamtl
Unit area ~5,-O\sq ft. (approx.)
annexure P1, page 28 of complaint]
3. | Provisional ’@'47.0;3;,2013
letter dated TR
| [annexure R2, page 40-47 of reply]
4, |Date of 05.04.2013
buyer's agreement [annexure R4, page 25 of complaint]
5. | Agreement 0312013
executed beg/v een th¢ [annexure R9, page 141-143 of reply]
| original allottée tandithe | = =
complainant o ok
6. |Nomination let lgsu,ed 21.05.2013
in favour of complainant [annexure R10, page 144 of reply]
dated
7. | Possession clause 14. POSSESSION
(a) Time of handing over the possession
Subject to terms of this clause and barring
force majeure conditions, and subject to the
Allottee(s) having complied with all the terms
and conditions of this Agreement, and not
being in default under any of the provisions of
this Agreement and compliance with all
provisions, formalities, documentation etc. as
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GURUGRAM

Complaint No. 4819 of 2022 ’

prescribed by the Company, the Company
proposes to hand over the possession of the
Unit within 36 (Thirty Six) months Jrom
the date of start of construction; subject to
timely compliance of the provisions of the
Agreement by the Allottee, The Allottee agrees
and understands that the Company shall be
entitled to a grace period of 5 (five) for
applying and obtaining the completion

certificate/occupation certificate in
respect  of the Unit and/or  the
Project.

(Emphasis supplied)

8. | Date of
construction
9. |Due date of ¥ 114,11 | )
14"(_)6'2016 Wi "[a‘s Per possession clause 36 months
period y[fromdt. of  construction e,
1 14.06.2013 plus 5 month of grace
“ period]
10 | Total consideréftio#r}r,;sfpef Rs.1,21,56,962 /-
statement  of ‘'« it .
dated 15.06.2022 afspy e sl
84 of complaint e
11 | Total amount paid™ by 'Rs.1,21,98,681 /-
the _~complaina
nts as per statement «of |+
account dated 15.06.20272"(
at page 84 of complaint
12 | Occupation certificate 05.12.2018
[annexure R15, page 156-158 of
reply]
13 | Offer of possession 13.12.2018
[annexure R16, page 159-166 of
reply]
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ii.

iil.

* GURUGRAM !ﬁomplaint No. 4819 of 2022

06.03.2019
[annexure R17, page 167 of reply]

Unit handover letter dated

15 | Conveyance deed executed | 13.03.2019

on [annexure R19, page 172-196 of

B reply]

Facts of the complaint

The complainant has made the following submissions in the complaint:
That the respondent had adverti§e,défi%$§1f.as a very ethical business group
that lives onto its commitmenté } " rlng its housing projects as per

&
promised quality standards and agreed timelines. They also assured to the

consumers like complainaiytssthe they:have secured all the necessary

sanctions and approya g;,:hkje';3'}'2"c~1:;»p)"’1:)1"0]531ria'ce authorities for the
construction and com:b, ;ti;évn of the réallestate project sold by them to the

consumers in general,

e 1e,MrsEva Rajput W/o Mr. Manish Rajput, was

allotted the flat No. GGN=T: 801 _qﬁ?Gdrga_Qn Greens, Sector 102, Gurugram,

Haryana, having super buﬂ%’"’lﬁpfaf:ea adméasuring 1650 sq. ft. in the project

g

sive of taxes is Rs.1,13,96,750 /-

for a total sale consideration excl

That the original allot 1ee¢,,_{aﬁ"d(";ifi?es%évndeint entered into a builder buyer’s
agreement on 05042013 and subsequently the original allottee transfer
the said unit in the name d“”f'éomﬁl‘”ainants Le, Mrs. Sangeeta Mishra. The
complainant made payment of the amount Rs.7,50,000/- to original allottee
as paid by him to respondent and the rest amount was paid to the
respondent as and when demanded. Respondent confirmed nomination of .
the complainants for the said unit and receiving a total sum of
Rs.30,04,635/- which is in line with agreement to sell dated 10.03.2013

executed between complainant and original allottee through nomination
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iv.

Vi.

ua GURUGRAM : Complaint No. 4819 of 2022

letter dated 21.05.2013 and endorsed buyer’s agreement on 22.04.2013

and original receipts endorsed in favor of complainant on 22.04.2014. A
total of more than Rs.1,21,98,681/- was paid to the respondent by the
complainant.

Complainants found buyer's agreement consisting very stringent and
biased contractual terms which are illegal, arbitrary, unilateral and

discriminatory in nature, because every clause of agreement is drafting in a

one-sided way and a single breach of unilateral terms of provisional

rate of Rs.7.5 per sq. ft: er month in case of delay in possession of flat by

company.

That as per schedule; f}_gggymenfcs Qf buyer’s agreement the total sale

consideration exclusive ‘MﬁaST and GST taxes is Rs. 1,13,96,750/- but later at

the time of possession resp@ndent added Rs.30 ,093/- in sale consideration
and increase it to Rs.1,14,26 843/ Wlthout any reason for the same, and

respondent also chargge%d”kFM 5:Rs. 82500 separately, whereas [FMS charges

already included in sale con51derat10n and that way respondent charged
IFMS twice from comp}amant. In total respondent increased the sale
consideration by Rs.1,12,593/- without any reason which is a illegal ,
arbitrary unilateral and unfair trade practice. Complainant opposed the
increase in sales consideration at time of possession but respondent did not
pay any attention to complainant.

That as per the clause 14 of the said flat buyer’s agreement dated
05.04.2013, the respondent had agreed and promise to complete the

construction of the said flat and deliver its possession within a period of 36
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viil.

ix.

. THARERA B
%1 GURUGRAM Complaint No. 4819 of 2022

months with a five (5) months grace period thereon from the date of start.

of construction (date of start of construction is 14 June-2013). However, the
respondent has breached the terms of said flat buyer agreement and failed
to fulfill its obligations and has not delivered possession of said flat within
the agreed time frame of the builder buyer agreement. The proposed
possession date as per Buyer’'s Agreement was due on 14 June 2016.

That the complainant has paid the entire sale consideration along with
applicable taxes to the respondent ﬁc_:),tff_the said flat. As per the statement

dated 15062022, isued by tﬁé

ondent, upon the request of the

respondent charged R

i

reason for the same. &

5 months). The complainan j'hereafter kept runmng from pillar to post

asking for the dehvery of hlS h‘ome but tould not succeed in getting any
reliable answer. | : 7 el
That the conduct onrgaﬁr«; &of resﬁondent regarding delay in delivery of
possession of the said-flat-has clearly«mamfested that respondent never
ever had any intention to deliver the said flat on time as agreed. The
respondent in its advertisements had represented falsely regarding the
delivery date of possession and resorted to all kind of unfair trade practices
while transacting with the complainant. _

That the offer of possession offered by respondent through “intimation of

possession” was not a valid offer of possession because respondent offered

the possession on dated 13.12.2018 with stringent condition to pay certain
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amounts which were never be a part of agreement and respondent did not

received the completion certificate of various other towers of the project
and as on 13.12.2018 project was delayed approx. two and half years. At the
time of offer of possession builder did not adjust the penalty for delay
possession. In case of delay payment, builder charged the penalty @24%
per annum and in delay in possession give the Rs.7.5/- sq. ft. only, this is
illegal, arbitrary, unilateral and discriminatory and above all respondent
did not even adjust a single penny on.account of delay in possession even

after a delay of two and half years’*‘:R?é ondem demanded two-year advance

respondent along with the offer of pbssessmn Respondent gave physical

')i

handover of aforesald woperty on date 06.03.2019 after receiving last

installment on 12.02. 2019\f1("om complalnant

That after taking possessrony@f;iﬂ'at on 06;.03.2019 complainant also identify
that some major structural changes were done by respondent in project
“Gurgaon Greens” in comparison to features of project narrated to
complainant on 22.04.2013 at the office of respondent, Central Park’s layout
was shown to complainants at the time of booking as an area of prime
attraction for which respondent charge PLC of Rs.4,95,000/- in pretext of
complainants flat facing Central Green and area of central park was told 8

acre but in reality it is very small as compare to 8 acre and respondent also
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Xiii.

Xiv.

SRE

HEIAT G

oy GURUGRAM } Complaint No. 4819 of 2022 f

build car parking underneath ‘Central Park’, Complainants flat ig not facing
Central Green and the Major portion of Centra] green is not visible from
complainants flat. Most of the amenities are nowhere exist in project
whereas it was highlight at the time of booking of flat.

Respondent charge exceptionally high PLC from complainant without even
transferring the ownership rights of amenities to complainant on the
common area of project. Respondent compelled almost every flat owner
(total 672) through unilatera] bLL er's agreement to pay PLC of
Rs.4,95,000/- for Central Parkaﬁ{’@h
Rs.3,00,000 /- each underneath Ce

A

s iy
lec%33€

S, respondent sel] car parking of

l:Park, this Wway respondent sell same

&

area twice to residents and-ol

K

tionally high and unilateral and

unjustified PLC from coni; R p{o‘?fi%a%ent onIy spread grass on roof of

W
S o
L Btan:

lainant:

covered parking area an sell itas “Central Green” at exceptionally high rate

e-the final'measurement of above said unit No.

Respondent did not pro
0801, Tower NO. 15, “Guggaon

the delivery of possession’and faf‘is?eﬁr%omises made at the time of sale of the

said flat which amounts to unfair trade practice which is immoral as well as
illegal. The respondent charge PLC of Rs.4,95,000/- in pretext of 8 Acres of
Central Park but the actual size of Central Green is below 2 acres of land and
abo{fe all its not even visible from flat balcony. The respondent has also
criminally misappropriated the money paid by the complainant as sale

consideration of said flat by not delivering the unit on agreed timelines.
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i «ra

xv. That the respondent has acted in a very deficient, unfair, wrongful,
fraudulent manner by not delivering the said flat situated at the project
“Gurgaon Greens” Sector-102, Gurugfam within the timelines agreed in the
flat buyer’s agreement and otherwise.

xvi. That the cause of action accrued in favour of the complainant and against
the respondent on 06.03.2012 when the said flat was booked by original
allottee and it further arose when respondent failed /neglected to deliver
the said flat on proposed delivery %a‘g The cause of action is continuing and

is still subsisting on day-to-day b

xvil. That the GST tax which has come i force on 01.07.2017, it is a fresh tax.

The possession of the a.p’diffﬁmeﬁ;ﬁé

s supposed to be delivered to

4. The complainant has so

'"-i;‘fqllovifing'\rel?ief(s).

a. Direct the respondent Ebgigay‘;iqftel;gs;t? at the rate of 18% on account of
delay in offering possession'on.Rs. 1,21,98,681/- paid by the complainant

as sale consideration.ofithe saidflat from the date of payment till the date
of delivery of possession. . - =~ =

b. Direct the respondent“to return Rs. 112593/-, amount unreasonably
charged by respondent by increasing Sale Price after execution of buyer’s
agreement between respondent and complainant,

c. Direct the respondent to return PLC of Rs.495000/- ‘Central Park’
collected from complainant as the flat is not preferentially located.

d. Direct the respondent to return entire amount paid as GST tax by
complainant between 01.07.2017 to 24.07.2019.

e. Direct the complainant’s bank to remove the lien marked over fixed
deposit 0of Rs.3,59,579/- in favour of respondent on the pretext of future
payment of HVAT for the period of 01.04.2014 to 30.06.2017 and order
to direct respondent to assist the process of removing lien from

complainant’s bank by providing NOC for the same.
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<2 GURUGRAW

f. Direct the respondent to pay an amount of Rs, 55,000/- to the
complainants as cost of the present litigation.

g Hold the respondent guilty of indulging into unfair practices and

compensation Rs.30,00,000 with the interest at MCLR rate of SBI plus 2%

Per annum from the actual first date of payment of amounts till
realization.

h. Award pendent lite interest @18% per annum from the first date of
bayment of amounts till realization.
1. Grant the cost of litigation of Rs.50,000/- in favour of the complainants
and against the Respondent,
On the date of hearing, ..

to the

X

~ present’ complaint - seeking interest and

¢t

compensation for alleged:d lay*in delivering possession of the unit booked
by the complainant. It is resp'é‘@tifg)lly submitted that complaints pertai ning to

compensation and integest are. t be kdgci.dexd-by the Adjudicating Officer

sta e;;‘ERéglﬁation and Development) Act, 2016

ddddd €

read with Rule 29 of thie"}faﬂrj;/anféﬁReal Estate (Regulation and Development)
Rules, 2017 and not by t}ﬁsHon’ble Authority. The present complaint s liable
to be dismissed on this ground alone.,

That the complainants have got no locus standi or cause of action to file the
present complaint. The present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect

understanding of the terms and conditions of the buyer’s agreement dated
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€ GURUGRAM Complaint No. 4819 of 2022

05.04.2013. That the complainants are estopped by their own acts, conduct,

acquiescence, laches, omissions, etc. from filing the present complaint.

That the present complaintis not maintainable in law or on facts. The present
complaint raises several such issues which cannot be decided in summary
proceedings. Therefore, the disputes raised in the present complaint are
beyond the purview of this Hon'ble Authority and can only be adjudicated by
the Adjudicating Officer/Civil Court. The present complaint deserves to be

dismissed on this ground alone.

That the complainant is estopped - gwn acts, conduct, acquiescence,

laches, omissions etc. from filing the'p en"ﬁ complaint.

the fé"c‘omplaint the due date for offer of

That as per the averments-==1 ‘

the present Act. Hence, the complalnt lS barred by limitation and liable to be

dismissed on this ground also

That the complainant 153ﬁ nt
W{{?}» ; S u / R
unit in question as a fs_p,,e,,culatlver investment. That the complainant has

concealed the real and true facts which are as under.

That the original allottee had approached the respondent and expressed her
interest in booking a unit in the residential group housing project being
developed by the respondent known as “Gurgaon Greens” situated in Sector
102, Village Dhankot, Tehsil & District Gurgaon. Prior to making the booking,
the original allottee conducted extensive and independent enquiries with

regard to the project and it was only after she was fully satisfied about all
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Viii.

IX.

m GURUGRAM | Complaint No. 4819 of 2022

aspects of the project, that she took an independent and informed decision,

uninfluenced in any manner by the respondent, to book the unit in question.
That the original allottee was provisionally allotted unit no GGN-15-0801,
admeasuring 1650 square feet approx. (super area). The original allottee
had opted for a construction linked payment plan. The buyer’s agreement
was executed between the original allottee and the respondent on
05.04.2013. It is pertinent to mention herein that the original allottee
willingly and consciously executed by the buyer’s agreement without ralsmg

any ob]ectlons to the terms and co; E‘"f-_cthereof, which are binding upon

with full force and effect.

That the original allotte

sale consideration as per he?payment plan However the original allottee as

well as the complainant failed to. make tlmely payment of sale consideration.

Consequently, the re§,.p ;dent Was compelled to issue reminders for
ER gr&i

payment. demand noti g nd remmders for payment issued by the

Calculation sheet reflecting ay 1ents. made by the original allottee as

well as the complainant are taken 61 record
i w*g 554 i
e ;& ﬁc

[ . 3 "3*
That the original allotté?e% of the complalnant approached the respondent

i, EEit

requesting that the allotmen'c:be transferred in the name of the complainant.
It is pertinent to mentlon hereln that the transfer documents were
voluntarily and consciously executed by the complainant of her own free will.
Prior to purchasing the unit in resale from the original allottee, the
complainant had conducted her own due diligence and had fully satisfied
herself about all aspects of the project. Agreement to sell dated 10tof March,
2013 was executed between the original allottee and the complainant. On the
basis of the transfer documents executed by the complainant, nomination

letter dated 21.05.2013 was issued by the respondent in her favour.
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i HARERA
ma GURUGRAM Eomplaint No. 4819 onOZZ_t]

That it is pertinent to mention herein that as per the terms and conditions of

the buyer’s agreement, the complainant/original allottee were under a
contractual obligation to make timely payment of all amounts payable under
the buyer’s agreement, on or before the due dates of payment failing which
the respondent is entitled to levy delayed payment charges in accordance
with Clause 1.2(c) read with Clauses 12 and 13 of the buyer’s agreement.

That in the meanwhile{ the respondent registered the project under the
provisions of the Act. The project }%ard:}been initially registered on dated
05.12.2017 till 31.12.2018. Subséiaaly, 1
dated 02.08.2019 was extended upﬁ

That it is further submitted th t despil

in the project, the respontet its If in sea funds into the project and has
coject in 'QUes“tion. The respondent completed

construction and had afp led forthe Qtéupation certificate on 13.04.2018.

Occupation Certificate :
05.12.2018.
%

That it is pertinent to noté‘“‘th,g oncé 4

\pplication for grant of occupation

certificate is submitted”forb appro
phree yg dih

in‘the office of the concerned statutory

authority, the respond edses to have any control over the same. The

e

grant of sanction of the%occupatloncertlflcate Is the prerogative of the
concerned statutory auth%?lty bver which the respondent cannot exercise
any influence. Therefore, the time period utilised by the statutory authority
to grant occupation certificate to the respondent is necessarily required to
be excluded from computati.on of the time period utilised for implementation
and development of the project.

That the complainant was very well aware that the dyue date of possession of
the unit in question is deemed to be extended owing to certain force majeure

circumstances and has acquiesced and agreed to this very fact. The demands
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were raised after the so called due date and the payments were remitted

without any protest or demur accordingly thereby agreeing to the extended
delivery time lines as per the buyer’s agreement.

That upon receipt of the occupation certificate, the respondent had offered
possession of the unit in question through offer of possession letter dated
13.12.2018 to the complainant,

That thereafter, the complainant obtained possession of the unit in qruestion

and a unit handover letter dated 06,03.2019 and had executed by the

complainant. It is submitted thatspriorite execution of the unit handover

letter, the complainant had satisff‘e’fd ¢lf regarding the measurements,
location, dimension, develoﬁ’“férienf;

&

-tc of the unit in question. The
complainant only after sat-' fy g herselfw1th all the aspects 1ncludmg shape,

size, location etc. of the’ uiif in questlon executed the unit handover letter

stating that all the hab1ht1esﬂand obhgatlons of respondent as enumerated in
the allotment letter/ agreement stood satisfied. Thereafter, the
aSIka no 8866 dated 13.03.2019 was also

registered in favour of thé ‘_omplalnan“t‘ It is pertinent to note, that the

b

conveyance deed bearin

complaint was filed on 06.07. 2022 WhICh Is after 3 years of execution of the

conveyance deed and & ’Zhe”’

cer‘the complalnt is barred by limitation. The

the respondent. Thus the present complamt is time barred and deserves to
be dismissed at this very threshold with exemplary costs.

Thus, it is evident that the entire case of the complainant is nothing but a web
of lies and the false and frivolous allegations have been made against the
respondent. The respondent has duly completed construction of the unit in
question and has also offered possession of the same to the complainant
within the time period stipulated under the buyer’s agreement., There is no

default or lapse on the part of the respondent.
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That Clause 14 of the buyer’s agreement provides that subject to force

majeure conditions and delay caused on account of reasons beyond the
control of the respondent, and subject to the allottee not being in default of
any of the terms and conditions of the same, the Respondent expects to
deliver possession of the unit within a period of 36 months plus five months
grace period, from the date of start of construction. In the case of delay by the
allottee in making payment or delay on account of reasons beyond the

control of the respondent, the tlmeu for delivery of possession stands

extended automatically. In the present ase, the original allottee as well as

the complainant are defaulters wh”‘ ;}T‘a falled to make timely payment of

sale consideration as per the payment plan and are thus in breach of the

buyer’s agreement. The tit ‘ ;-,,perlod for dehvery of possession automatically

stands extended in the*’ @ase‘of the ‘complainant. On account of delay and

defaults by the origin »allettee/complalnant the due date for delivery of

possession stands exte d in accordance with clause 14(b)(iv) of the
buyer’s agreement, till payment ofall outstandlng amounts to the satisfaction

of the respondent.

That so far as payment of compensatlon/lnterest to the complainant is

concerned, it is submlttedrthat the complalnant being in default, are not

»vSfW

entitled to any compensatlon in terms of clause 16(c) of the buyer’s

agreement. Furthermoreyar-n 1te~rrns eﬁ--cla.use: 16(d) of the buyer’s agreement,
No compensation is payable due to delay or non-receipt of the occupation
certificate, completion certificate and/or any other permission/sanction
from the competent authority.

That the respondent had completed construction of the unit/tower by April,
2018 and had applied for issuance of the occupation certificate on
13.04.2018. The occupation certificate was issued by the competent

authority on 05.12.2018. Thus, the said period taken by the competent
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authority in issuing the Occupation certificate as well as time taken by

Government/Statutory Authorities in granting the approvals, permissions
etc. necessarily have to be excluded while computing the time period for
delivery of possession, '

That the complaintis bad for non-joinder of necessary parties. It is submitted
that the complainant had sought relief against the complainant’s bank to
remove the lien marked over the fixed deposits in favour of respondent

without making the said bank as a party.in the present complaint.

The respondent, despite default"-i"é)”f

'} ‘eXpeditiously as possible. Therefore,

n thepart of the respondent and there in no
equity in favour of the comtiplainant.

x

That, without admitti

contentions of the respoﬁg

of the Act are not retrospective naturehe complainant cannot claim any

part of
the respondent in dehvenﬁgpossessmn, itis submitted that the interest for
the alleged delay demandedythecomplamant is beyond the scope of the
buyer’s agreement as amended by the transfer documents executed by the
parties,
Thatitis evident from the entire sequence of events, that no illegality or lapse
can be attributed to the respondent. Thus, the allegations levelled by the
complainant qua the respondent are totally baseless and do not merit any

consideration by this Hon'ble Authority. The present application is nothing
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butan abuse of the process of law. Thus, it is most respectfully submitted that

the present complaint deserves to be dismissed at the very threshold.
Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the
parties.

jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present cornplain-.t_i;i the reasons given below.
EJ Territorial ]urlsdlctlon .
As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by Town
and Country Planning Departmen}yt' Haryana the jurisdiction of Haryana
Real Estate Regulatory Author1ty, Gurugram shall be entire Gurugram
district for all purpo;:: In the present case, the project in question is
situated within the plarmlng area of Gurugram district. Therefore, this

authority has complete terrltorlal ]LlI‘lSdlCthl’l to deal with the present

complaint.

E.II Subject- matter ]urlsd thIl""

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the req] estate agents under this Act and the rules
and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent:

F.I  Whether the complaint is bemg l;zirfed by limitation?

So far as the issue of limitation j: onoerned, the Authority is cognizant of

w7

RS S :
:_i‘on_d,cif),gs‘; not strictly apply to the Real Estate

the view that the law of limi
;

Regulation and Developi Actof2016 However, the Authority under

sleep over their rights. Therefore, to avoid

Opportunistic and frivdfl*é;qiéf'itigati,on a reasonable period of time needs to

be arrived at for g litiganf%t;

atehlsrlghtThls Authority is of the view

fr\ifé"‘p’e’i‘i'o‘d‘ for alitigant to initiate litigation

ormal circumstances.

It is also observed tl}at@hthé.; Hon’bleﬁl Supreme Court in its order dated

i
<

10.01.2022 in MA NO“2¥6£.2022of Suo Moto Writ Petition Civil No. 3 of
2020 have held that the period from 15.03.2020 to 28.02.2022 shall stand
excluded for purpose of limitation as maybe prescribed under any general
or special laws in respect of all judicial or quasi-judicial proceedings.

In the present matter the cause of action arose on 13.12.2018 when the offer
of possession was made by the respondent to the complainant. The
complainant has filed the present complaint on 11.07.2022 which is 3 years

6 months and 28 days from the date of cause of action. In the present matter
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the three-year period of delay in filing of the case also after taking into

account the exclusion period from 15.03.2020 to 28.02.2022 would fall on

25.11.2023. In view of the above, the Authority is of the view that the
present complaint has been filed within a reasonable period of time and is
not barred by the limitation.

F.II Whether complainant is an investor and not an allottee?

The respondent took a stand that the complainant is investor and not
consumers and therefore, he is not entitled to the protection of the Act and

thereby not entitled to file the

laint under section 31 of the Act.

However, it is pertinent to note any aggrieved person can file a

. s , ,)éj'»‘"‘_ *1 % i : . » .
complaint against the promotérif h f"co*n’travenes or violates any provisions

definition given under sect1 ;.;fof the Act, there will be * ‘promoter” and

“allottee” and there cannot be a party ‘having a status of "investor", Thus,
the contention of the@pf;moter that the allottee being investor are not
entitled to protection of thls Act also stands re]ected

F.III Whether the complalnant ¢an claim delayed possession charges after

execution of conveyance deed?
The respondent stated that the complainants have alleged that the
possession of the unit was to be given not later than June 2016 (sic.
November 2016 including the grace period of five months) and therefore
cause of action, if any, accrued in favour of the complainants in 2016. The

transaction between the parties stands concluded upon the execution of
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conveyance deed as the same was executed in favour of the complainant on
13.03.2019, |

It has been contended by the respondent that on execution of conveyance
deed, the relationship between both the parties stands concluded and no
right or liabilities can be asserted by the respondent or the complainant
against the other. Therefore, the complainants are estopped from claiming
any interest in the facts and circumstances of the case,

It is important to look at the definition of the term ‘deed’ itself in order to

onship between an allottee and

promoter. A deed is a written dd

o

signed and delivered by all £ ties'to the contract (buyer and seller). It

1$ a contractual docum nt.that-includes legally valid terms and is

F oses

-.of Jaw. It ;-;smr;fanaatory that a deed should be in

writing and both the arties involved must sign the document. Thus, g

conveyance deed is es

this case, the assets under, consideration are immovab]e property. On
signing a conveyance deed, the original owner transfers all legal rights over
e i

the property in questigﬁ buyer,agamst a valid consideration (usually

monetary). Therefore:,am,,\c‘(i):raiyéeyanceﬂjdeed’ or ‘sale deed’ implies that the
seller signs a documen?wstatmg that all authority and ownership of the
property in question has been transferred to the buyer.

From the above, it is clear that on execution of a sale/ conveyance deed, only
the title and interest in the said immovable property (herein the allotted
unit) is transferred. However, the conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the

bromoter towards the said unit whereby the right, title and interest has

Page 20 of 28



GURUGRAM LComplaint No. 4819 of@

been transferred in the hame of the allottee on execution of the conveyance
deed.

21. The authority has already taken a view in in Cr- ho.4031/2019 and others
tiled as Varun Gupta V/s Emaar MGF Land Limited and others and

observed that the execution of a conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the
promoter towards the subject unit and upon taking possession, and/or
executing conveyance deed, the complainants never gave up his statutory

right to seek delayed possession : -as per the provisions of the said

‘eircumstances, the authority holds

22. After consideration of g]] the;iffé’cts;

that even after execution ,,?,‘ecqiﬁigéyanﬁédeed, the complainants- allottee

Hygs

His right to seek delay possession charges from

gli"igfbyft?he;corﬁplainant: .

‘pa interest at the rate of 18% on account of
on Rsl,Z 1,98,681/- paid by the complainant
as sale consideration of fhe at from the date of payment till the date

of delivery of possession,

al nants intend to continue with the

project and are seeking-delay possession charges as provided under the
proviso to section 18(ﬁl"j“‘()‘“gf%h"éeéAlict.“’SfeE"l8(1) proviso reads as under:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate gs may be prescribed,”

24. Clause 14 of the buyer’s agreement dated 05.04.2013 provides for handing

over of possession and is reproduced below:
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14. POSSESSION

(a) Time of handing over the possession

Subject to terms of this clause and barring force majeure conditions, and
subject to the Allottee(s) having complied with all the terms and conditions
of this Agreement, and not being in default under any of the provisions of this
Agreement and compliance with all provisions, formalities, documentation
etc. as prescribed by the Company, the Company proposes to hand over the
possession of the Unit within 36 (Thirty Six) months from the date of
start of construction; subject to timely compliance of the provisions of the
Agreement by the Allottee. The Allottee agrees and understands that the
Company shall be entitled to a grace period of 5 (five) for applying and
obtaining the completion certificate/occupation certificate in respect
of the Unit and/or the Project.

Due date of possession and ad-‘f lltfyiof grace period: The promoter

certificate in respect «of

commenced on 14. 06

submitted that a grace perr‘o.d of .5 mo‘nths may be allowed to it for applying

and obtalnlng the competltlon certlflcate/ occupation certificate in respect

Wéxz PUI S

the Hon’ble Appellate Tr1bunal 1nhAppeal No 433 0f 2022 titled as Emaar

MGF Land Limited Vs wBabla learl and Yogesh Tiwari wherein it. Has
been held that if the allotees wishes to continue with the project, he accepts
the term of the agreement regarding grace period of three months for
applying and obtaining occupation certificate. The relevant portion of the
order dated 08.05.2023, is reproduced_aé under:;

“As per aforesaid clause of the agreement, possession of the unit was to
be delivered within 24 months from the date of execution of the
agreement Le., by 07.03.2014. As per the above said clause 11(a) of the
agreement, a grace period of 3 months for obtaining Occupation
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Occupation Certificate from the concerned authority. As per section 18 of
the Act, if the project of the promoter is delayed and if the allottee wishes

period so provided in the qéirs g and obtaining the
Usion of grace period of 3 months
as per provisions of section 11 (a}eﬁ@he@dgreement, the total competition
period becomes 27 months Thus; the- due date of delivery of possession

comes out to 07.06.2%&1

¥ O g
ok %
& ok
L0 h
. 3

27.

28.

occupation  certificatet, 4T
RO
possession comes out to bg14.1 <2016 including grace period of 5 months,

Admissibility of delay p:)ssessmncharges at prescribed rate of

e

a1ft are

% elay possession charges however,

interest: The compla

proviso to section 18:Hré iff%[es at where an allottee does not intend to
withdraw from the prOJeCB he »sﬁhéllggfbeu[")aid, by the promoter, interest for
every month of delay, tlllthe flanding over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the rules,

Consequently, as ber website of the State Bank of Indiai.e, https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date le, 13.08.2024
is @ 9%. Accordingly, the prescribed rate of interest wil] be marginal cost

of lending rate +2% i.e. 11%.
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On consideration of the documents available on record and submissions
made regarding contravention of provisions of the Act, the Authority is
satisfied that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per agreement.
By virtue of clause 14 of the buyer’s agreement executed between the
original allottee and respondent on 05.04.2013, the possession of the
subject unit to handover within thirty-six months from the date of start of

construction i.e. 14.06.2013 along with grace period of 5 months, for

applying and obtalnmg the comp‘lf ionec r;aﬁcate / occupation certificate in

without adding grace
allottees had been ac]

nomination letter date : j.

allottee i.e, Ms. Eva Raj
The same builder buyer‘»-:. agreement has been endorsed in favour of
Sangeeta Mishra (complalnant/subsequent all ottee) All the terms of

builder buyer’s agree% |

subsequent allottees has@stepped lnto the shoes of the original allottee. So,
the authority is of the view that in cases where the subsequent allottees had
stepped into the shoes of original allottee before the due date of handing
over possession, the delayed possession charges shall be granted w.e.f. due
date of handing over possession Therefore, the due date of handing over
of possession come out to be 14.11.2016 (inadvertently mentioned in the
proceeding of the day 13.08.2016 as 14.06.2016, which is without adding
grace period of 5 months). The occupation certificate was granted by

concerned authority on 05.12.2018 and thereafter the possession of the
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subject unit was offered to the complainants on 13.12.2018. Therefore, the

authority allows DPC as per the buyer’s agreementi.e., 05.04.2013 from due
date of possession i.e., 14.11.2016 till the offer of possessioni.e. 13.12.2018
plus 2 months or actual handing over of possession, whichever is earlier.
Copies of the same have placed on record. The authority is of the considered
view that there is delay on the part of the respondent to offer physical
possession of the subject unit and it is failure on part of respondent to fulfil

its obligations and responsibilities as.per the buyer's agreement dated

iewithin the stipulated period.
‘ -allottee to take possession of the
subject unit within 2 months, from the date of receipt of occupation

certificate. In the presentﬁ

mplamt the occupatlon certificate was granted

by the competent auth@rlty on 0‘5 12‘:2018 The respondent offered the

q‘?uestlon to the complainant on 13.12.2018. So, it

possession of the uni
can be said that the ¥ mplalnants came to know about the occupation

certificate only upon thé date,

;rof @ffer of-possessmn The handover letter
n06 03 2019 Therefore, in the interest of

natural justice, the compl'amant should be given 2 months’ time from the

was given to the complalna

date of offer of possessm;m Thl's 2 month of reasonable time is being given
to the complainant keeplng 1n mlnd that even after intimation of possession
practically he must arrange a lot of 10ngthS and requisite documents
including but not limited to inspection of the completely finished unit, but
this is subject to that the unit being handed over at the time of taking
possession is in habitable condition.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) re.ad with section 18(1) of the Act on the part of the respondent is
established. As such the complainant is entitled to delay possession charges

at rate of the prescribed interest @11% p.a. w.e.f, from the due date of
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bossession i.e, 14.11.2016 (inadvertently mentioned in the proceeding of
the day 13.08.2016 as 14.06.2016, which is without adding grace period of
5 months) till the date of offer of possession L.e,1312.2018 plus two months
oractual handing over of bossession, whichever is earljer as per provisions
of section 18(1) of the Act read with rule 15 of the Rules.

G.II Direct the respondent to return Rs.1,12,593/-, amount unreasonably
charged by respondent by increasing Sale Price after execution of
buyer’s agreement between respondent and complainant,

G.III Direct the respondent to return--PLC of Rs.495000/- ‘Central Park’
collected from complainant4 :

G.IV Direct the respondent to r

ré amount paid as GST tax by

&%\5552

; L . .
sbank;to'remove the lien marked over fixed
AN favour of respondent on the pretext of future

G.V Direct the complainang’

G.VI

fisthe-actial first-date of payment of amounts tiJ]

picss

32. The above mentioned ;:»e'lsigefs no. G, GIIIL, G.1V, G.V, G.VI and G.VII as sought

33.

by the complainants agi*e*%égin‘*;g téken:‘togéether as the findings in one relief
will affect the result of the other reliefs and these reliefs are interconnected.
That the financial liabilities between the allottee and the promoter comes
to an end after the execution of the conveyance deed. The complainants
could have asked for the claim before the conveyance deed got executed
between the parties. Therefore, after execution of the conveyance deed the
complainant-allottee cannot seek refund of charges other than statutory

benefits, if any pending. Once the conveyance deed is executed and accounts
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have been settled, no claims remain. So, no dlrectlons in this regard can be

effectuated at this stage.

G.VIII Direct the respondent to pay Rs.50 ,000/- as litigation charges.

The complainants are also seeking relief w.r.t litigation expenses. Hon’ ble
Supreme Court of India i In civil appeal nos. 6745-6749 0f 2021 titled as M/s
Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors,
(supra), has held that an allottee is entitled to claim compensation &

litigation charges under sectlons «1214 18 and section 19 which is to be

1ve*«]u»r1.sd-letlon to deal with the complaints in

vlegal expenses Therefore, the complainants are

0. Hence, the authority hereﬁy«,passes this order and issues the following

directions under section 37 of.the Act to ensure compliance of obligations
X{’&m&?§ ‘;" : f
castupon the promoter a asper the’ U.I’LCtl-zOl’l entrusted to the authority under

section 34(f); e |
. The respondent/promoter is directed to pay delayed possession
charges at the prescribed rate of interest 11 % per annum for every
month of delay on the amount paid by the complainant from dye date
of possession ie, 14.1 1.2016 (inadvertently mentioned in the
proceeding of the day 13.08. 2016 as 14.06.2016, which is without
adding grace period of 5 months) till the date of offer of possession i.e,,

13.12.2018 plus two months or the date of handing over whichever i is
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earlier as per proviso to section 18(1) of the Act read with rule 15 of the

rules after adjusting the amount if any, paid towards the delay in
handing over the possession of the unit to the complainants.
ii. The respondent shall also adjust delayed compensation, if any, already
paid to the complainant.
lii. The respondent shall not charge anything from complainant which is
nhot part of buyer’s agreement. |

36. Complaint stands disposed of.

37. File be consigned to registrys -

F i V.~

(Ashok S ngwan) S (Vijay Kumar Goyal)
Mem Member

% (Arun i{urhar )
e b thaii*.mah
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