
HARERA
ffiGURUGRAI/

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITI GURUGRAM

Complaint No. 5957 of2023

Complaint no.
Date ofcomplalnt
Date oforder

Sushma Rani
R/o: - OC- 405, Sukh Sagar Apartments,
Plot no. 12, Sector-9, Dwarka New Delhi-110077.

5957 of 2023
22.OL.2O24
23.1O.2024

Versus

1. M/s Tashee Land Developers.
2. KNS Infracon Private Limited.
Both Having Registered Office at: -
517 A, Narain Manzil,23 Barakhamba Road,
Cannaught Place, New Delhi- 110001.

CORAM:
Ashok Sangwan

APPEARANCE:
Pankaj Kumar Yadav (Advocate)
Abhay fain & Rishabh fain (AdvocatesJ

Complainant

Respondents

Member

Complainant
Respondents

ORDER

1. This complaint has been filed by the complainant/allottee under section

31 ofthe Real Estate (Regulation and Development) Act,2016 (in short,

the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rulesl for violation of section

11(4)(a) ofthe Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the Rules and regulations made

thereunder or to the allottee as per the agreement for sale executed

inter se.
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, ifany, have been detailed in the following tabular form:

S. No. Heads Information
1. Project name and location 'Capital Gateway, Sector-111, Gurugram
2. Project area L0-462 acres
3. Nature ofthe project Residential
4. no. 2011 dated L6.04.2017 valid upto

024
DTCP license
validity status

and

5. Name of licensee llnfracon Pvt. Ltd. and others
6. RERA registered/ no

registered
l^" ifured vide resd. No. 12 of 2018

g[4]qzora -
7. Unit no. lsf H 202,2^d floor, tower C,

(pg. 22 of complaint)
8. Date of

buyers' agre
)xecution of
)ment

30

(p
)8.207
Z0 of

l
:omplaint)

9. Payment plan Construction linked
10. Basic sale price

mplaintJ
71-. Total amount paid by the

complainant
Rs.76,77,200/-

d notice dated 29.01.2021
mplaintJ

tz. Possession Clause Clar

5It
use 2.1
hiect to Clause t herein or other

:s.......................-. the First
ning Party proposes to
possession of the flat to the
thin approximate period of
'om the date of sanction of
plans of the said colony.

2r agrees and understands
st Party/Confirming Party
itled to a grace period of
ndred and eiohty) davs,

circ
Par
han
purt
36t
the
The
thal
sfta
784

umstance
ty/Confin
dover the
chaser wi
nonths I,
building
Purchasr

i the Fir
ll be ent,
t(one hu
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B. Facts ofthe co

3. The complainant has made

Complaint No. 5957 of 2023

submissions: -

I. That the complainant was allotted an apartment/flat bearing no. 202,

2nd floor, Tower C measuring 1990 sq. ft. in pro.iect ofthe respondents

named "Capital Gateway'', Sector 111, Gurgaon vide flat buyer's

agreement dated 30.08.2013 for a basic sale consideration of

Rs.56,41,650/- against which the complainant has made a payment of

Rs.76,17,200/- to the respondents in all as and when demanded by

the respondents.

II. That as per clause 2.1 of the agreement, the respondents had agreed

to deliver the possession of the flat within 36 months from sanctioning

of building plan of the said residential projecti.e.07 .06.2072.
Page 3 of15

after expiry of 36 months,Ior applying
and obtaining occupotion certificdte in
respect of the colony from the
co ncerned authoriay..,............,"
(Emphasis suppliedJ
(page 26 of complaintl

Date of sanction of building
plans

07 .06.20L2
(As per information obtained from
planning branch)

Due date of deliverv of
possession

07 .L2.20t5
ted from the date of sanction of
Plans + Gr2ss pgliod of6 months

owed to the respondent in view of
ted 08.05.2023 passed by the

llate Tribunal in 4ppeal No.
tilted as Emaar MGF Land

bia Tiwari and Yogesh

int

13.

Offer of possession I Not offered

Not obtained
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lll. That the respondents contrary to the schedule of construction linked

plan furnished to the complainant raised new demand of Rs.491364/-

'on or before offer of possession' on 29.01.2021, in spite of t}Ie fact that

concrete has been done in t}le last five-six years to meet the

requirements of occupanry certificate. In the absence ofthe occupanry

certificate, the respondents cannot raise the demand which is subiect

to obtention of occupancy certificate issued by the competent

authority.

tv. That the complainant about the fact that the

respondents had no intenti r the project and was dragging

their feet by indul ilatory tactics unfairly to

fleece the comp eting the project in

promised time

That the re manner to derive

unlawful gains buyers similarly like

complainant. In representations, the

respondents co to purchase a flat and

C.

4.

complainant is constrained to approach this Authority for justice and

exercise the legal remedy available.

Relief sought by the complainant:

The complainant has sought following relief(s):

I. Direct the respondent to pay delay possession charges.

II. Direct the respondent to pay Rs.50,000/- towards expenses

incurred for getting loan sanctioned from bank.

IIl. Direct the respondent to pay an amount of Rs.5,00,000/- towards
harassment, agony suffered by the complainant and Rs.50,000/-
towards lit igation charges.
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D.

5.

i.

Complaint No. 5957 of 2023

Reply by the respondents.

The respondents have contested the complaint on the following grounds:

That the respondents had applied for environment clearance on

20.70.2017. However, the decision and issuance of certificate to the

promoter/developer remained in abeyance for a long time due to
sudden demise ofthe Chairman of Environmental lmpact Assessment

(EIA) Committee in an unfortunate road accident. The developer

finally got the environment cl ce on 17.06.2013. Owingto rhis, the

construction work of the late.

That the respondents had the revision in building plans of
the said project befo rity. However, for no fault
of the responden the department only

after a delay of n ofproiect could

not be started i

ll], That the compl ot consumers rather
'investors'who

ll.

f the Act,2016 more

2016 which states tospecifically in view

protect the interest ofthe

Act,

iv. That on 13.08.2013, the flat buyer's agreement was executed between

v. That the development activities in the said project has been vastly

affected due to people like complainant who have failed to pay their
dues in timely manner.

That the provisions of the Act, 2016 have been propagated for the

benefit of innocent customers and not the investors like the

complainant in the present complaint.

All other averments made in the complaint are denied in toto.
Page 5 of 15
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Copies ofall the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission
made by the parties.

Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter
iurisdiction to adiudicate the present complaint for the reasons given
below

E.l Territorial i
7. As per notification no. L/9 CP dated 14.72.2077 issued by

Town and Country pl jurisdiction of Real Estate
Regulatory Auth

all purpose with
Gurugram District for

pro.iect in q
the present case, the

ng area of Gurugram
District, the torial jurisdiction to
deal with the pres

E.II Subiect ma

8. Section 11(4J[aJ of the des that the promoter shall be

reproduced as heroduced as hereunder:

Section 11

(4) The promoter shalt-

(a) 
,be 

responsible for o-ll obligations, responsibilities ond functionsunder the provisions ofthis Act or the rules and regulations mode
thereunde.r or to the allottees os per the ogr""r"it 1o, ,ot", i, i
the dssocidtion ofolbttees, os the case moy be, till tie conveyonce
oI_qll the apartments, plots or buildings, os the cose moy be,'i iie
allottees, or the common areas to the association of all;tte;s or the
competent authoriay, as the case moy be;

Section 34-Functions of the Authorit t:
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F.

9.

10.

Complaint No. 5957 of 2023

344 of the Act provides to ensure complionce of the obligations
cast upon the promoters, the ollottees and the real estate agents
under this Act and the rules and regulations made thereundei.

So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non_

compliance ofobligations by the promoter.

Findings on the obiections raised by the respondents.
F, I Obiection regarding the complainant being investor.
The respondents have taken a stand that the complainant is an investor

and not a consumer. Therefo not entitled to the protection of
the Act and is not entitled plaint under section 31 of the

aggrieved person can file aAct. The Authority ob

complaint against th r contravenes or violates

any provisions of thereunder. Upon

careful perusal of the flat buyer's

agreement da the complainant is a

00/- to the promoterbuyer, and she

towards purchase ect. At this stage, it is

important to stress rm allottee under the Act,

the same is rep

"2(d)'allottee
whom a
ollotted,

the person to
moy be, has been
l) or otherwise

the person who
subsequently ocquires the said ollotment through nli, transfer ot
otherwise but does not include a person to whom suci ptot,
aportmentor building, as the cose moy bq isgiven on renti'

ln yiew of above-mentioned definition of ,,allottee" as well as all the
terms and conditions of the agreement, it is crystal clear that the
complainant is an allottee as the subiect unit was allotted to her by the
promoter. Further, the concept ofinvestor is not defined or referred in
the Act. Moreover, the Maharashtra Real Estate Appellate Tribunal in its
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order dated 29.01.2019 in appeal no. 0006000000010557 titled as M/s
Srushti Sangam Developers pvL Ltd. Vs, Sa\apriya Leasing (p) Lts.
And anr. has also held that the concept of investor is not defined or
referred in the Act. In view ofthe above, the contention ofpromoter that
the allottee being investor is not entitled to protection ofthis Act stands
reiected.

G. Findings on the relief sought by the complainant.
G. I Direct the respondent delay possession charges.

11. The complainant intends

delay possession charges

18(1J ofthe Act. Sec. 18

"Section 1
18(1). rf
of an opa

Provided thqt
he shqll be paid,
handing over of th

12. Clause 2.1 of the

agreement) provides

th the proiect and is seeking

under the proviso to section

s under.

ble to give possession

from the project
of deloy, till the

2.7 Possession
"Subjec.t to clouse 9 or any other circumstances not anticipoted and beyan(l

30.08.2013 (in short,

ssession and is reproduced

control of the first party/conforming porDt and any resiaints/restriiionis
ll?: o-,y 

::rr.V*horiti.es and suijict to ttt" punnrs", nauing ,o.'pi,"a
with qll the terms of this agreement including but d li;i;; ;i.;;;pLallle:t oI to:al 

,so\ consideration and stomp diry and other chorges oid
having complied with all provisions, formalitiei docuiiir;ri;;;;; ;
prescribed by the lirst part),/conlorming port)/ proposes to handovir
tn-e p-ossession olthe fidt to the purchaser within opproximate period
oI 

Je 
mo21ns hon -the dote oI sonction oI buitding ptans oJ ti" siiicolony, The purchaser ogrees ond understantli that the firstporty/conforming parqt shall be entitled lo a grqce Deriod of fiO;;r;

ofter the expiry of36 months |orapptying ani obtainino Oi tiir"ii
oI the colony ftom the concerned outhoriay...'

t/

(Emphasis supplied)
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L3. At the outse! it is relevant to comment on the preset possession clause

ofthe agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and application, and the

complainant not being in default under any provisions of these

agreements and compliance with all provisions, formalities and

documentation as prescribed by t}le promoter. The drafting of this

clause and incorporation of such conditions are not only vague and

uncertain but so heavily load of the promoter and against

the allottees that even a t by the allottees in fulfilling

formalities and documentati prescribed by the promoter may

make the possession purpose of allottees and

the commitment on loses its meaning.

The incorpora s agreement by the

promoter is rust

unit and to dep

y delivery ofsubject

after delay in

possession. This is e builder has misused

his dominant positi ischievous clause in the

agreement and the allottees

dotted lines. HARE
14. Due date of pogsepgiql-e+dr edqisqibiliry ef grace period: The

respondents/proi""?";6i ipbr6ttd nana bver the possession of the

said unit within a period of 35 months from the date of sanction of

building plans. The building plans were approved on 07.06.2012.

Therefore, the due date of handing over possession comes out to be

07.06.2015. It is further provided in agreement that promoters shall be

entitled to a grace period of 180 days for appllng and obtaining the

occupancy certificate in respect of the colony from the concerned

authority. The said grace period is allowed in terms of order dated
Page 9 of 15
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08.05.2023 passed by the Hon'ble Appellate Tribunal in Appeal No.433

of 2022 tilted as Emaor MGF Land Limited Vs Babia fiwari and

Yogesh Tiwariwherein it has been held that if the allottee wishes to

continue with the project, he accepts the term of the agreement

regarding grace period of three months for applying and obtaining the

occupation certificate. The relevant portion of the order dated

08.05.2023, is reproduced as under: -

"As per aforesaid clquse oI the t, possession of the unit wos to be
delivered within 24 months execution of the agreement i.e.
by 07.03.2014. As per the 11(a) ofthe agreement a groce
period of 3 months for o potion Certilicate etc. has been
provided. The perusal of the doted 11.11.2020 placed
at page no. 377 of the th e o ppe I lant- pro m ote r h o s
opplied for grant 21.07.2020 which wos
ultimately gron that it takes time to
apply ond ed authority. As
per section 18 is delayed ond if the

withdraw from theollottee wishes
project and does not intend to
withdraw lrom
ollottee is to be

the project, the
onth ofthe deloy. ln

our opinion ifthe project, he occepts the
term ofthe ag months for applying
ond obtaining the view of the above sqid
circumstances, the entitled to avail the grace
period so ond obtoining the
Occupation period oI3 months os
per the total completion
period becomes
comes out to 07.

livery of possession

g the provisions of the

Act, the authority is ofthe view that, the promoter is entitled to avail the

grace period so provided in the agreement for applying and obtaining

the occupation certificate. Therefore, including a grace period of 180

days, the due date of handing over of possession comes out to be

07 .t2 .201.5 .
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16. Admissibility of detay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month ofdelay, till the handing over ofpossession, at

such rate as may be prescribed and it has been prescribed under rule
15 ofthe rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rate of interest- [proviso to section 72, section 7g
and sub-section (4) and subsection (7) of section 1gl(1) For the purpose of pyovisogo section 12; secion 19; and sub-

Complaint No. 5957 of 2023

sections (4) dnd 19, the "interest ot the rate
prescribed" sholl be of India highest morginol cost
oflending rate +2o/o.:

Provided Bank of lndio marginal cost
of lending shall be reploced by such
benchm Bonk of lndio may Jix
Irom I public-

77. The legislature i legislation under the

e prescribed rate of

the legislature, is

reasonable and if the interest, it will
ensure uniform p

18. Consequentl, as per State Bank of India i.e.,

httos://sbi.co.in.

on date i.e., 23.1

te (in short, MCLR)

prescribed rate

interest will be i.e., 11.10%.

19. The definition ofterm 'interest' as defined under section 2 [za) ofthe Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za) "interest" means the rates ofinterest poyable by the promoter or the
allottee, os the case may be,
Explanation. -For the purpose of this clause_

provision of rule

interest. The ra

as

of

Page 11 of 15
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t0 the rate of interest chargeable Jrom the allottee by the promoter,
in cqse of defqult, shall be equal to the rote of interest which the
promoter sholl be liable to pay the ollottee, in case of deJault;

(ii) the interest payable by the promoter to the allottee shqll be from
the date the promoter received the amount or any port thereof till
the date the amount or part thereof ond interest thereon is
refunded, and the interest payoble by the ollottee to the promoter
shall be from the date the ollottee defoults in payment tt the
promoter till the date it is paid;"

20. Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 11.10% by the

respondents/promoter whi e-same as is being granted to the

complainant in case of dela charges.

2L. On consideration ofthe d ble on record and submissions

made by both the p isfied that the respondent

is in contraventio by not handing over

possession by th virtue of clause 2.1

of the buyer's , the possession

of the subject a thin a period of 36

months from date which comes out to be

07.06.2015. As far as ed, the same is allowed for

obligations and responsibilities as per the agreement to hand over the

possession within the stipulated period. Further, the authority observes

that there is no document on record from which it can be ascertained as

to whether the respondent has applied for occupation certificate/part

occupation certificate or what is the status of construction of the

project. Hence, this proiect is to be treated as on-going project and the

the reasons quot$d lbofe.
possession *r. ild.d&.

dqg date of handing over

r$fnaents have failed to
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provisions ofthe Act shall be applicable equally to the builder as well as

allottees.

22. Accordingly, it is the failure of tle promoter to fulfil its obligations and

responsibilities as per the agreement dated 30.09.2013 to hand over the

possession within the stipulated period. Accordingly, the non_

compliance of the mandate contained in section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the respondent is

established. As such, the allotte I be paid, by the promoter, interest

for every month ofdelay f possession i.e., 07.72.2015 till
offer of possession plus 2 m obtaining occupation certifi cate

from the competent ng over of possession

Act of 2015 read withwhichever is earli

rule 15 ofthe

G. II Direct the - towards expenses
incurred k.

23. The complainan ief wr.t payment of

for getting the loan

sanctioned from fi ; the complainant has

neither pleaded

relief during

single document available on rei6rd which can substantiate the claim

of the complainant. In view of the above, the said relief is declined.

G. III Direct the respondent to pay an amount of Rs.S,OO,00O/. towards
harassment, agony suffered by the complainant and Rs.S0,OOO/-
towards litigation charges,

24. The complainant is seeking relief w'r.t. compensation in the above-

mentioned relief. Hon'ble Supreme Court of India in civit appeal nos.

6745-6749 of2027 titled as M/s Newtech promoters and Developerc

PvL Ltd. V/s State ol Up & Ors., has held that an allottee is entitled to

expenses amoun I to Rs.50

Page 13 of 15
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25.

Complaint No. 5957 of 2023

claim compensation & litigation charges under sections 12,14,1g and

section 19 which is to be decided by the adiudicating officer as per

section 71 and the quantum of compensation & litigation expense shall

be adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

.iurisdiction to deal with the complaints in respect of compensation &
legal expenses. Therefore, for claiming compensation under sections

12, 14, 18 and section 19 ofthe the complainant may file a separate

complaint before Adjudi under Section 31 read with
section 71 ofthe Act and rul rules.

Directions ofthe

Hence, the authori issues the following

sure compliance of
obligations cast

authority under

i. The to pay interest to the

complainant t of Rs.7 6,L7 ,2OO / - at the
prescribed rate i.e., 1

directions

ion entrusted to the

certificate from the

over of possession,

of the Act of 2016 read

due date of possession i.e.,0

plus 2 mo

competent

whichever is earlier, as per section 18(1)

with rule 15 ofthe rules;

ii. The arrears of such interest accrued from 07.12.2015 till the date

of order by the authority shall be paid by the promoter to the

allottee within a period of 90 days from date of this order and

interest for every month ofdelay shall be paid by the promoter to

Page 14 of 15
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lll.

tv.

Complaint No. 5957 of 2023

the allottee before 10th of the subsequent month as per rule

16[2) ofthe rules.

The respondents/promoter shall issue a statement of account

after adjusting the delay possession charges to the complainant

within a period of 60 days.

The respondents/promoter shall handover possession of the

flat/unit to the complainant in terms of Section l7(1) of the Act

of 2016.

The respondents not charge anything from the

complainant which is of the flat buyer's agreement

dated 30.08.20

vi. The rate ofi by the promoter,

in case of prescribed rate i.e.,

17.l0o/o

interest

is the same rate of

case of d charges as per section

2fzal ofthe Act.

26. Complaint stands disposed ol
27. File be consigned to registry.

GURUGRAM
(Ashrik

Haryana Real Estate Regulatory Authority, Gurugram

Dated:23.10.2024

to pay the allottee, in

shall be
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