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HA_RERé | Complaint No.1841bf 2018
== GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 1841 0f2018
First date of hearing  19.03.2019
Date of decision : 03.09.2019

Mr. Shyam Sundar Ranganathan
R/0: D1/1061, Vasant Kunj,
New Delhi-110070. ..Complainant

Versus

1.M/s BPTP Ltd,, VAR
2.Business Park Maintenance Services Pyt.

Ltd.

Both Address at: M-11, Middle Circle,

Connaught Circus, New Delhi-110001. ..Respondents
CORAM:

Shri Samir Kumar Member
Shri Subhash Chander Kush Member
APPEARANCE:

Mr. Shyam Sundar

Ranganathan | Complainant in Person
Ms. Meena Hooda ’ Advocate for the respondents

ORDER

1. A complaint dated 20.11.2018 was filed under section 31 of the
Real Estate (Regulation and Development) Act, 2016 read with
rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 by the complainant Mr. Shyam
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Sundar Ranganathan, against the promoters M/s. BPTP Ltd. and
anr,  for  non-fulfilment of  obligations of the

promoters/respondents under section 11(4)(a) of the Act ibid.

2. Since, the flat buyer’s agreement dated 23.06.2009 was
executed prior to the commencement of the Real Estate
(Regulation and Development) Act, 2016, so the penal
proceedings cannot be initiated retrospectively. Therefore, the
authority has decided to treat this complaint as an application
for non-compliance of statutory obligation on the part of the
respondents in terms of the provision of section 34(f) of the Act
ibid.

3. The particulars of the complaint are as under- -

E? Name and location of the project | Park Serene, Sector 37
D, Gurugram
2, Registered/Unregistered Not registered
o DTCP License no. 83 of 2008
4. | Nature of the real estate project | Group Housing Colony
5. | Payment plan Construction Iinkedm
6. Date of agreement 23.06.2009
i Unit no. B 704, 7t floor, tower B
8. | Area of unit 2450 sq. ft.
9, Basic sale price as per flat buyer’s Rs.57,45,250//-
agreement
JLile
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10. | Total consideration as alleged by | Rs. 85,60,000/-
the complainant

11. | Total amount paid by the Rs. 85,64,000/-
complainant as alleged by the
complainant

12. | Date of issuance of sanction letter 22.12.2008
of building plans (as per the page
5 of flat buyers agreement)

13. | Possession 22.06.2012
Clause 2.1 - 36 months plus 180
days grace period from the date
of issuance of the sanction letter
of the building plans of the said
colony i.e. 22.12.2008

14. | Delay till offer of possession 5 years 11 months 30

days

15. | Occupation cer:ificate asalleged . [10.07.2017
by respondent at page no. 7 of
reply

16. | Latest offer of possession(en 21062018

|| page ne:55-of reply) 2308 201§

4. Details provided above have been checked on the basis of record

available in the case file which has been provided by the

complainant and the respondents. A flat buyer’s agreement

dated 23.06.2009 is available on record for the aforesaid

apartment according to which the possession of the same was to

be delivered by 22.06.2012. The respondents have offered

possession to the complainant on 21062018

230§ 20}
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5. Taking cognizance of the complaint, the authority issued notice
to the respondents for filing reply and appearance. The case
came up for hearing on 19.03.2019,01.05.2019, 25.07.2019 and

03.09.2019. The reply was filed on behalf of the respondent on

30.05.2019 and the same has been perused by the authority.

FACTS OF THE CASE:

6. The complainant submittedl--.th_at M/s BPTP Ltd. approached
the complainant with ré;:;résentations that they would be
developing a project BPTP Park Serene, Sector 37D, Gurugram
and the complainant was allotted a flat B-704 in tower B of the
project and the flat buyer’s agreement was signed by both

parties on 23.06.2009.

7. The complainant submitted that respondent no. 1 sent a
conditional offer of -;:aosse'ssion dated 08.08.2015 asking the
complainant to take possession of the flat after making the
balance payment by 06.11.2015. Along with this the
respondent no. 2 also sent a related provisional invoice dated
08.08.2015 for advance maintenance charges for the period

06.12.2015 to 05.12.2016
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The complainant submitted that on making enquiries, he
learnt that the occupancy certificate had not been issues for
this project. The complainant also learnt that under the
applicable rules, respondent no. 1 could not offer possession
until the concerned building had been certified by the
concerned authority and an occupancy certificate had been

issued in the respondents favour.

The complainant submitted that he was further advised that
under the applicable rules, both offering and taking possession

of a property in the absence of the OC was punishable.

The complainant suomitted that he further learnt that the
occupation certificate would not be issued until all the pending
requirements were fully met by the BPTP and there were
significant unmet requirements which would need

substantially more time to complete.

The complainant submitted that based on the above
mentioned facts, the complainant rejected the conditional
offer of possession dated 08.08.2015 as being bad in law and
made in bad faith through his letter dated 28.10.2015. The

complainant had also categorically rejected the maintenance
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invoice linked to offer of possession as being invalid and not
tenable. There was no response from respondent no. 1 to this
detailed letter from the complainant rejecting this illegal offer

of possession, made in bad faith.

The complainant submitted that respondent no. 1 contacted
the complainant in April 2017 to say that the occupation
certificate was imminent and expected by the end of April
2017 or early May 2017. On this basis, the complainant was
asked to make outstzmdilr_lg-pay\\ments including a payment of
advance maintenance charges for 1 year against the earlier

invoice dated 08.08.2015.

The complainant submitted that he made the required
payments through two cheques dated 26.04.2017 but said that
he would take possession only when the occupation certificate

was received.

The complainant submitted that respondent no. 1 informed
the complainant through emails dated 11.07.2017 and
14.072017 that the occupation certificate had been received

and asked to submit the necessary documents and make
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payments towards stamp duty and registration charges for

taking possession and registration of the conveyance deed.

The complainant submitted that he submitted all the required
documents for handing over possession and registration of the
conveyance deed on 06.09.2017. The complainant received a
letter dated 27.09.2017 showing that no documents were
pending and asking him_ to "make final payment including
stamp duty and administfétiiré charges for registration of the

conveyance deed.

The complainant submitted that the complainant made all the
final payments on 10.10.2017(including a payment through
DD ofRs. 5,21,000 towards stamp duty charges for registration
and another chequa . payment of Rs. 29,661/- towards
administrative char;ges linked to. registration) and the
complainant was informed that there were no pending
payments and issued NOC dated 22.09.2017 for handing over
possession of the apartment and completing the registration

of conveyance deed.

The complainant submitted that the complainant was asked to

submit NOC to the site engineer who would then prepare the
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flat and complete handover within 4 weeks. The complainant
had submitted the NOC but despite continuous follow up, the
flat was not ready until 26.02.2018. The complainant took over
possession on the very day the flat was ready i.e.26.02.2018.
Despite this the complainant again received a letter for further

payment towards maintenance charges.

The complainant submitted that he was continuously
following up with respondent no.1 for registration of the flat
to be completed, as the full payment including stamp duty had
been paid on 10.10.2017 and was assured that registration
was imminent and would happen shortly. Apart from that, the
complainant was stunned to receive an invoice dated
16.03.2018 from respondentno.2 asking for a further payment
of Rs. 1,63,544 towards maintenance charges for the period
from 06.12.2016 till 31.03.2018 and accrued interest on these

maintenance charges.

The complainant submitted that the complainant
subsequently received an email from respondent no. 1 dated
28.03.2018 indicating that registration of the conveyance

deed was contingent on payment of this fresh demand of
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Rs.1,63,544 referred to accrued interest on the maintenance

charges.

The complainant submitted that he received a new invoice
from respondent no.2 dated 13.09.2018 with additional
maintenance charges for the period from 01.04.2018 to
30.09.2018 and also including the previously claimed amount

of Rs.1,63,544.

The complainant submitted that he received an email from
respondent no.2 ¢n 08.10.2018, merely repeating that
maintenance charges were payable from 06.12.2015. There
was no justification or reasoning provided for how the
maintenance charges could be linked to an arbitrary date of
offer of possession, made in the absence of an occupation

certificate.

The complainant submitted that he has received a further
invoice INV/18-19/HR 92685 from respondent no.2 dated
25.10.2018, with additional maintenance charges for the
period 01.10.2018 to 31.12.2018. The breakup of the invoice

amount is as follows:

N
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CAM charges (6.12.2016 to 31.12.2018): 214,666
Accrued Interest . 2617
Total : 241,283

The complainant submitted that despite several
communications, the conveyance deed wasn't registered and

thus the complainant has approached this hon’ble authority.
ISSUES RAISED BY THE COMPLAINANTS:
The following issﬁe‘é'haVe been raised by the complainant:

i.  Whether or not the respondent no. 1 made an offer of
possession without even being granted the occupancy

certificate?

ii. ~ Whether or not the respondent no .2 could start levying
maintenance charges on a given date linked to the

abovementioned offer of possession?

iii. Whether or not the respondent no. 1 could collect full
payment including the stand duty charges and
administrative charges for registration of the conveyance

deed and then deny registration indefinitely?
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RELIEF SOUGHT BY THE COMPLAINANTS:

In view of the facts mentioned the following reliefs have been

sought by the complainants:

Invoice no. INV/18-19/HR 92685 dated 25.10.2018 from
respondent no. 2 for Rs.241,283 to be cancelled. maintenance
charges of Rs. 214,666 and accrued interest charges of
Rs.26,617 payable in the above invoice to be revoked and

declared not payable.

Payment towards annual (1 year) maintenance charges of
Rs.100,137.60 already made through HDFC cheque no.
000002 dated 25.4.17, to be adjusted towards maintenance
charges payable from February 26, 2018 (date of handing
over possession) to February-25, 2019.

Complainant to be péiid prescribed interest on the payment of
Rs.550,661 made towards registration charges including the
stamp duty. Prescribed interest on this paid amount of Rs.550,
661 to be made for the period from October 10, 2017(date of
payment) till the actual date of registration of the conveyance
deed.

Conveyance deed to be registered in the complainants favour.
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REPLY BY THE RESPONDENTS:

26. The respondents submitted that the complainant has
misrepresented that the flat was not ready until 26.02.2018. In
this context, it is submitted that the offer of possession was
sent to the complainant way back in 2015 and the process of
taking the possession was delayed by the complainant. The
NOC for fit outs has been issued by the respondents on
22.09.2017, however despite unit in question being ready, the
complainant made delay on his part and finally took

possession on 26.02.2018.

27. The respondents submitted that the complainant has concealed
from this hon'ble authority that the respondent provided
additional incentive in the form of timely payment discount
(TPD) to the complainant and the complainant has availed
total TPD of Rs.3,38,271.54 /-,

28. The respondents submitted that the complainant has further
concealed from this hon’ble authority that the respondents
being a customer centric company had provided interest
waiver of Rs. 2,18,316/- to the complainant on offer of

possession and also duly compensated the complainant and
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paid an amount of Rs. 3,90,615/- at the time of offer of

possession.

29. The respondents submitted that the complainant has further

concealed from this hon’ble authority that the complainant has
failed to pay the outstanding dues of maintenance charges
despite repeated reminder letters sent by the respondents. It
is pertinent to mention that the process of registration of
conveyance deed requires fulfilment of the monetary
requirements by. the complainant and once the same will be
completed by the complainant the process of registration can
be initiated. The respondent vide various letters dated
27.09.2017, 28.03.2018 and 21.06.2018 requested the
complainant to pay the outstanding dues in order to expedite
the process of registration of conveyance deed. However, the
complainant despite repeated requests has failed to pay the
outstanding dues till date: It is pertinent to mention that the
complainant himself is delaying for the registration of the

conveyance deed.

30. The respondents submitted that the respondent had received

the occupation certificate on 10.07.2017 prior to the Haryana
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Real Estate (Regulation and Development) Rules coming into

force.

31. The respondents submitted that the relief(s) sought by the

complainant is unjustified, baseless and beyond the
scope/ambit of the agreement duly executed between the
parties, which forms a basis for the subsisting relationship
between the parties. The complainant entered into the said
agreement with the respondents with open eyes and is bound
by the same. The ’re]ief(s) sought by the complainant travel
way beyond the four walls of the agreement duly executed
between the parties. The complainant while entering into the
agreement has accepted and is bound by each and every clause
of the said agreement, including 6.3 of the said agreement,
wherein the compléainant has' duly agreed to pay the
maintenance chargeslas may be applicable by the maintenance

service provider.

32. The respondents submitted that the complainant after taking

the possession is raising the issues at a belated stage only with
a view to wriggle out from his obligation and to create
prejudice against the respondents. The respondents after
completion of construction offered the possession to the
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complainant on 08.08.2015 and also informed the
complainant that the occupancy certificate has been duly
applied by the respondents. The concerns of the complainant
was duly addressed by the respondents to his full satisfaction
and was amicably resolved by the respondents. The
respondents had already applied for grant of occupation
certificate and the dUe!_proc_e__ss for grant of occupation
certificate had been followed by the various government
departments concerned, in anticipation to the receipt of
formal issuance of part-occupation certificate and keeping in
mind the best interest of its customers, the respondents under
a bonafide belief that the occupation certificate for the other
towers would be received within 2-3 month time, extended an
offer of possession to the allottees, which were ready, in order
to save the time of such allottees as it is contemplated that
minimum 2-3 month time is required by them to complete the
necessary formalities such as clearance of dues, completion of
documentation works, signing of agreements, purchasing of
stamp papers by the allottees / respondents. The OC has been
obtained by the respondents on 10.07.2017 and the
complainant was duly informed about the same and
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accordingly possession was taken by the complainant without

any protest.

33. The respondents submitted that however, it is clarified that the

payment made by the complainant is as per the agreed
payment schedule and accordingly receipts for the same were

issued by the respondent.

34. The respondents submitted that the NOC dated 22.09.2017 was

35.

issued by the respondent to carry out fit outs, however the
complainant despite unit in question being completed delayed
the process of taking the possession. The flat in question was
ready by the respondent, however the complainant failed to
take the possession and took the possession only on
26.02.2018. It is further submitted that the delay in taking the
possession is on the part of the complainant.

The respondents submitted that the maintenance invoices
raised by the respondents is as per the duly agreed terms of
the maintenance agreement and the complainant is trying to
wriggle out from his obligation to pay the maintenance
charges. The respondent time and again requested the
complainant to clear the outstanding dues in order to initiate
the process of registration.
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36. The respondents submitted that the complainant is misleading

this hon’ble authority and is trying to create prejudice against
the respondents. The NOC for fit outs was issued by the
respondent no. 1 on 22.09.2017 and the flat was ready
however the complainant delayed in taking the possession and
finally took the possession on 26.02.2018. The respondents
time and again requested the complainant to clear the
outstanding dues in order to initiate the process of registration
of conveyance deed. However, the complainant failed to clear
the outstanding dues till date and due to which the process of
registration is getting delayed due to the default on the part of

the complainant,

Written arguments by complainant:

39,

Offer of possession raade on 01.08.2015 is ab initio null and
void; hence the related maintenance invoice is also invalid.
Law clearly prohibits offering and taking of possession
without the occupancy certificate. This illegal offer of
possession was made despite BPTP Limited being issued a
show cause notice by STP, Gurgaon dated 21.07.2015,
specifically prohibiting the respondent from making any offer
of possession in the absence of the occupancy certificate.
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40. After receiving the OC in July 2017, the respondent had raised

41.

a demand letter dated 27.09.2017 with all pending amounts
payable for issuing the NOC for fit out and conveyance deed
registration. This demand letter makes no reference to any
other maintenance cues. This letter also asks for payment of
stamp duty payable for registration of the conveyance deed
and the administrative charges for completing the

registration.

The respondent h";as also_alleged delay on the complainant’s
partin taking posées;sion, which is not supported by the facts.
As per the respondent's admission, the OC was received on
11.07.2017 and the FBA provides for 90 days to complete
payments and documentation. Full and final payment was
made on 10.10.2017(i.e. within 90 days) following which the

NOC letter dated 22.09.2017 was handed over to him.

42. Possession was taken over by him as soon as the flat was ready

on 26.02.2018 after necessary fit out was completed by the
respondent As the full payment was made on 10.10.2017 and

he had already been waiting for 10 years to get possession of
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the flat, it is an absurd claim that he would want to further

delay taking over possession of the flat.

Despite all the demanded amounts being fully settled and NOC
being issued, a further new claim of maintenance charges was
raised on 16.03.2018 and the conveyance deed registration
was made contingent on payment of these further charges.
This is not tenable in law, as the claim is invalid and made as
an afterthought aftq:r the '.f:i:nal payment for registration had

already been made and the NOC issued by the respondent.

If the honourable bench decides that the offer of possession
without the OC was illegal and invalid, he would request the
honourable bench to direct the respondent to immediately
register the conveyance deed in his favour without any delay.
Direct the respondent to withdraw all maintenance related
invoices from December 2015 and raise fresh invoices for
maintenance payable from 26.02.2018, on handing over of
possession. The annual maintenance charges (for one year) of
Rs. 1,00,137/- already paid on 28.04.2017 may please be
adjusted against the annual dues for the period from

26.02.2018 to 25.02.2019. The complainant further pray that
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as the respondent has wilfully not completed the registration
of the conveyance deed despite complete payment having
been made on 10.10.2017, the respondent is liable to pay
applicable interest as decided by the honourable bench on the
payment of Rs. 5.50 lakhs made on 10.10.2017 specifically
towards the registration of the conveyance deed (stamp duty

of Rs.5.21 lakhs + administrative charges of Rs.29, 661/-).
DETERMINATION OF ISSUES:

45. After considering the facts submitted by the complainant, and
perusal of record on file, the issue wise determination are as

follows:

i. With respect to the first issue raised by the complainant,
the authority is éafthe view that several offer of possession
were made to the complainant, and the complainant was
asked to pay the balance payment. However the
respondent has asserted that an occupation certificate in
respect of the project has been issued, but the same has
not been produced on record. It has been stated by the
counsel for the respondent that they have received OC on

11.07.2017 and issued possession letter to the
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il

complainant on 23.08.2017 and the physical possession
of the allotted unit was taken over by the complainant on
7 b 02--20|%

21:66:2618, therefore, under section 18(1) proviso of the
real estate (regulation and development) act 2016 read
with rule 15 of the rules ibid, the respondent is liable to
pay delayed possession charges in the form of interest to
the complainant, at the prescribed rate of 10.45% per

annum w.ef 22.6.2012 till 23.8.2017 the offer of

possession.

With respect to the second and third issue raised by the
complainant, the respondent annexed a maintenance and
service agree:mien_t on 30.06.2017 and a maintenance
invoice dated 1:3.09.2018; The authority is of the view
that the respondent is only entitled for charging
maintenance charges from the complainant w.e.f
261022018

21:6:2018 when the actual physical possession of the flat
was taken over by the complainant. The respondent is
directed to get the conveyance deed executed in favour of

the buyer/complainant within a period of one month

from the date of pronouncement c;ithis order for which
C4

\,_} \H‘L’« &
Qﬁﬁ}a \2\\\]\9.
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they have already received an amount of Rs.5,50,661/-
towards stamp duty way back on 10.10.2017. If the
complainant has already paid advance maintenance
charges for one year i.e. till 23.6.2019, the respondent

shall not charge double amount of maintenance charges.

FINDINGS OF THE AUTHORITY:

46. Jurisdiction of the authority- The project “Park Serene” is
located in Sector-37 C, District Gurugram, thus the authority
has complete territorial jurisdiction to entertain the present
complaint. As the project in question is situated in planning
area of Gurugram, therefore the authority has complete
territorial jurisdiction vide notification no.1/92/2017-1TCP
issued by Principal Secretary (Town and Country Planning)
dated 14.12.2017 to entertain the present complaint. As the
nature of the real estate project is commercial in nature so the
authority has subject matter jurisdiction along with territorial

jurisdiction.

47. The authority has complete jurisdiction to decide the
complaint in regard to non-compliance of obligations by the

promoter as held in Simmi Sikka V/s M/s EMAAR MGF Land
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Ltd. leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.
Arguments heard.

Brief facts leading to this complaint are that the
complainant had purchased a residential unit No.B-704, 7t floor,
Tower B, in project Park Serene, Sector 37-D, Gurugram and the
Builder Buyer Agreement dated 23.06.2009 was executed between
the parties. By virtue of clause 2.1, the possession was to be
handed over to the complainant withina period of 36 months from
the date of issuance of the sanction letter of the building plans i.e.
22.12.2008 + 6 months grace period which comes out to be
22.06.2012 . However, the respondent has not delivered the unit in
time. Complainant has already paid Rs. 85,64,000/- to the

respondent against a total sale consideration of Rs. 85,60,000/-.

The basic issue at the moment is (i) no conveyance deed has been
executed inter se the parties (ii) respondent is demanding

maintenance charges since 6.12.2015 till date whereas the actual
26:02:20|§
date of taking over of possession is 21.6:2018: It has been stated

by the counsel for the respondent that t}{j m"Exve received OC on

Copeched i e
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11.07.2017 and issued possession letter to the complainant on
23.08.2017 and the physical possession of the allotted unit was
2.4 02+ 2012
taken over by the complainant on 21:06:2018, as such, the
respondent is only entitled for charging maintenance charges from
the complainant w.ef 21.6.2018 when the actual physical
possession of the flat was taken over by the complainant. The
respondent is directed to get the conveyance deed executed in
favour of the buyer/complainant withina period of one month from
the date of pronouncerf:ent of this order for which they have
already received an amount of Rs.5,50,661/- towards stamp duty
way back on 10.10.2017. If the complainant has already paid
advance maintenance charges for one year i.e. till 23.6.2019, the

respondent shall not charge double amount of maintenance

charges.

In view of above. facts and circumstances, the complainant is
entitled for delayed possession charges at prescribed rate of
interest i.e. 10.45% per annum w.e.f 22.6.2012 till 23.8.2017, the
date offer of possession as per the provisions of section 18 (1) of

the Real Estate (Regulation & Development) Act, 2016.

. ‘ ctf c‘ﬂle'ﬁu
Contected v
e w1y
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DECISION AND DIRECTIONS OF THE AUTHORITY:

HOR
W G

48. The authority exercising its power under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues

the following directions: -

i.  The respondents shall be liable to pay interest for every
month of delay at prescribed ratei.e. 10.45% p.a. fronzdue

act L{&F Tk ing
date of possession i.e, 22.06.2012 till the offer of the

261022018
possession i.e. 21.06.2018 on account of delay in handing
over of possession to the complainants within 90 days

from the date of issuance of this order.

ii. Thearrears ofinterest accrued so far shal] be reimbursed
to the complainant within 90 days from the date of this
order.

iii. Complainant is directed to pay outstanding dues, if any,
after adjustment of interest awarded for the delayed
period.

iv.  The promoter shall not charge any amount/charges from
the complainant which js not part of the flat buyer’s

agreement.

Page 25 of 26



]

% HARERA [ Compsin o104 r 2015 |
GURUGRAM

V. Interest on the dye payments from the complainant shall
be charged at the prescribed rate of interest j.e. 10.45%
by the promoter which is the same as is being granted to

the complainant in case of delayed possession.

49. The project is registerable and has not been registered by the

cognizance for not getting the project registered and for that

Seéparate proceeding will be initiated against the respondent.
50. The order is pronounced,
51. Case file be consigned to the registry.

{
\~
(Sam Kumar) (Subhasl})gl:n/(m- Kush)

Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 03.09.2019

Corrected Judgement uploaded on 26.11.2019
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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.

1841 0f 2018

First date of hearing 19.03.2019

Date of decision

Mr. Shyam Sundar Ranganathan

R/0: D1/1061, Vasant Kunj,

New Delhi-110070.

1.M/s BPTP Ltd,

Versus

2.Business Park Maintenance Services Pyt.

Ltd.

Both Address at: M-11, Middle Circle,
Connaught Circus, New Delhi-110001.

CORAM:
Shri Samir Kumar

Shri Subhash Chander Kush

APPEARANCE:
Mr. Shyam Sundar
Ranganathan

Ms. Meena Hooda

1. A complaint dated 2

03.09.2019

..Complainant

..Respondents

Member
Member

Complainant in Person
Advocate for the respondents

ORDER

20.11.2018 was filed under section 31 of the

Real Estate (Regulation and Development) Act, 2016 read with

rule 28 of the

Development) Rule

Haryana Real Estate (Regulation and

S, 2017 by the complainant Mr. Shyam
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Sundar Rangana
anr., for

promoters/respg

. Since, the flat
executed prior
(Regulation and
proceedings cann

aﬁthority has dec

non-fulfilment

Complaint No.1841 of 2018

of

Development) Act,

than, against the promoters M /s. BPTP Ltd. and

obligations  of

the

ndents under section 11(4)(a) of the Act ibid.

buyer’s agreement dated 23.06.2009 was

to the commencement of the Real Estate

2016, so the penal

ot be initiated retrospectively. Therefore, the

ded to treat this complaint as an application

for non-compliance of statutory obligation on the part of the

respondents in ten

ibid.

ms of the provision of section 34(f) of the Act

3. The particulars of the complaint are as under- -

1. Name and location of the project | Park Serene, Sector Sﬂ
D, Gurugram '

2, Registered/Unregistered Not registered ’
3. DTCP License no. 83 0f 2008
4. | Nature of the real estate project | Group Housing Colony
5. | Payment plan Construction linked plan
6. Date of agreement 23.06.2009

7. | Unitno. B 704, 7t floor, tower B
8. | Area of unit 2450 sq. ft.

9, Basic sale price as per flat buyer’s Rs.57,45,250/-

L agreement
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10. { Total consideration as alleged by | Rs. 85,60,000/-
the complainant

11. | Total amqunt paid by the Rs. 85,64,000/-
complainant as alleged by the
complainant

12. | Date of issuance of sanction letter | 22.12.2008
of building plans (as per the page
5 of flat buyers agreement )

13. | Possession 22.06.2012

Clause 2.1 - 36 months plus 180
days grace period from the date
of issuance of the sanction letter
of the building plans of the said
colony i.e.[22.12.2008

14, | Delay till offer of possession 5 years 11 months 30
days

15. | Occupation certificate as alleged . | 10.07.2017
by respondent at page no. 7 of

reply

16. | Latest offer of possession(on 21.06.2018
page no.55 of reply)

4. Details provided above have been checked on the basis of record
available in the case file which has been provided by the
complainant and the respondents. A flat buyer’s agreement
dated 23.06.2009|is available on record for the aforesaid
apartment according to which the possession of the same was to
be delivered by 22.06.2012. The respondents have offered

possession to the complainant on 21.06.2018
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. Taking cognizang
to the responder

came up for heari

03.09.2019. The 1

30.05.2019 and tk
FACTS OF THE

The complainan
the complainan
developing a prg
and the complail
project and the

parties on 23.06.

The complainan
conditional offer

complainant to t

Complaint No.1841 of 2018

e of the complaint, the authority issued notice
its for filing reply and appearance. The case
ngon19.03.2019,01.05.2019, 25.07.2019 and
'eply was filed on behalf of the respondent on

1e same has been perused by the authority.

CASE:

t submit__ted; that M/s BPTP Ltd. approached

t with representations that they would be

ject BPTP Park Serene, Sector 37D, Gurugram
1ant was allotted a flat B-704 in tower B of the

flat buyer’s agreement was signed by both

2009.

t submitted that respondent no. 1 sent a
of possession dated 08.08.2015 asking the

ake possession of the flat after making the

balance payment by 06.11.2015. Along with this the

respondent no. 2
08.08.2015 for a

06.12.2015 to 05

also sent a related provisional invoice dated
dvance maintenance charges for the period

12.2016
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The complaina

learnt that the

Complaint No.1841 of 2018

nt submitted that on making enquiries, he

occupancy certificate had not been issues for

this project. The complainant also learnt that under the

applicable rules,

respondent no. 1 could not offer possession

until the concerned building had been certified by the

concerned authority and an occupancy certificate had been

issued in the res

pondents favour.,

The complainant submitted that he was further advised that

under the applic

of a property in t

able rules, both offering and taking possession

he absence of the OC was punishable.

The complainant submitted that he further learnt that the

occupation certificate would not be issued until all the pending

requirements w

significant

unn

ere fully met by the BPTP and there were

net

requirements which would need

substantially more time to complete.

The complainan

mentioned facts,

t submitted that based on the above

the complainant rejected the conditional

offer of possession dated 08.08.2015 as being bad in law and

made in bad faith through his letter dated 28.10.2015. The

complainant had

also categorically rejected the maintenance
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invoice linked to offer of possession as being invalid and not
tenable. There was no response from respondent no. 1 to this
detailed letter from the complainant rejecting this illegal offer

of possession, made in bad faith.

12. The complainant submitted that respondent no. 1 contacted
the complainant in April 2017 to say that the occupation
certificate was imminent and expected by the end of April
2017 or early May 2017. On this basis, the complainant was
asked to make outstandipg bayments including a payment of
advance maintenance charges for 1 year against the earlier

invoice dated 08/08.2015.

13. The complainant submitted that he made the required
payments through two cheques dated 26.04.2017 but said that

he would take possession only when the occupation certificate

was received.

14. The complainant submitted that respondent no. 1 informed
the complainant through emails dated 11.07.2017 and
14.072017 that the occupation certificate had been received

and asked to submit the necessary documents and make
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payments towards stamp duty and registration charges for

taking possession and registration of the conveyance deed.

15. The complainant submitted that he submitted all the required
documents for handing over possession and registration of the
conveyance deed on 06.09.2017. The complainant received a
letter dated 27/09.2017 showing that no documents were
pending and asking him_.t_o 'rpake final payment including
stamp duty and administ.rative charges for registration of the

conveyance deed.

16. The complainant submitted that the complainant made all the
final payments on 10.10.2017(including a payment through
DD of Rs. 5,21,000 towards stamp duty charges for registration
and another cheque payment of Rs. 29,661/- towards
administrative- charges linked to registration) and the
complainant was informed that there were no pending
payments and issued NOC dated 22.09.2017 for handing over

possession of the apartment and completing the registration

of conveyance deed.

17. The complainant submitted that the complainant was asked to

submit NOC to the site engineer who would then prepare the
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flat and complete handover within 4 weeks. The complainant
had submitted the NOC but despite continuous follow up, the
flat was not ready until 26.02.2018. The complainant took over
possession on the very day the flat was ready i.e.26.02.2018.

Despite this the complainant again received a letter for further

payment towards maintenance charges.

18. The complainant submitted that he was continuously
following up with respondent no.1 for registration of the flat
to be completed, as the full payment including stamp duty had
been paid on 10.10.2017 and was assured that registration
was imminent and would happen shortly. Apart from that, the
complainant was  stunned to receive an invoice dated
16.03.2018 from|respondentno.2 asking for a further payment
of Rs. 1,63,544 towards maintenance charges for the period

from 06.12.2016till 31.03.2018 and accrued interest on these

maintenance charges.

19. The complainant submitted that the complainant
subsequently received an email from respondent no. 1 dated
28.03.2018 indicating that registration of the conveyance

deed was contingent on payment of this fresh demand of
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Rs.1,63,544 refi

charges.

Complaint No.1841 of 2018

erred to accrued interest on the maintenance

The complainant submitted that he received a new invoice

from respondent no.2 dated 13.09.2018 with additional

maintenance charges for the period from 01.04.2018 to

30.09.2018 and

0f Rs.1,63,544.

The complainan

respondent no

also including the previously claimed amount

t submitted that he received an email from

2 on 08.10.2018, merely repeating that

maintenance charges were payable from 06.12.2015. There

was no justific

ation or reasoning provided for how the

maintenance charges could be linked to an arbitrary date of

offer of possess

certificate.

The complainan
invoice INV/18-

25.10.2018, wit

period 01.10.201

ion, made in the absence of an occupation

t submitted that he has received a further
19/HR 92685 from respondent no.2 dated
h additional maintenance charges for the

8 to 31.12.2018. The breakup of the invoice

amount is as follows:

L
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CAM charges (6.12.2016 to 31.12.2018): 214,666

Accrued Interest i 26,617

Total

241,283

The complainant submitted that despite  several

communications, the conveyance deed wasn’t registered and

thus the complainant has approached this hon’ble authority.

ISSUES RAISED BY THE COMPLAINANTS:

The following issues have been raised by the complainant:

i.  Whether or not the respondent no. 1 made an offer of

possession

certificate?

without even being granted the occupancy

ii. Whether or not the respondent no .2 could start levying

maintenance charges on a given date linked to the

abovementioned offer of possession?

iii. Whether or not the respondent no. 1 could collect full

payment

including the stand duty charges and

administrative charges for registration of the conveyance

deed and then deny registration indefinitely?
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23,
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IV.

RELIEF SOUGH

Complaint No.1841 of 2018

IT BY THE COMPLAINANTS:

In view of the facts mentioned the following reliefs have been

sought by the c¢

ymplainants:

Invoice no. INV/18-19/HR 92685 dated 25.10.2018 from

respondent no.

charges of Rs.

2 for Rs.241,283 to be cancelled. maintenance

214,666 _and accrued interest charges of

Rs.26,617 payable in t_he-ébbve invoice to be revoked and

declared not payable.

Payment towarg

Is annual (1 year) maintenance charges of

Rs.100,137.60 already made through HDFC cheque no.

000002 dated 25.4.17, to be adjusted towards maintenance

charges payable
over possession)

Complainant to H

from February 26, 2018 (date of handing
to February 25, 2019.

e paid prescribed interest on the payment of

Rs.550,661 made towards registration charges including the

stamp duty. Prescribed interest on this paid amount of Rs.550,

661 to be made f

payment) till the

deed.

Conveyance deed

or the period from October 10, 2017(date of

actual date of registration of the conveyance

to be registered in the complainants favour.
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26. The responde;

misrepresented
this context, it i

sent to the comj

taking the posse
NOC for fit out
22.09.2017, how
complainant m;

possession on 26

27.The respondents s
from this hon’b

additional incent

(TPD) to the co

total TPD of Rs.3,

28. The respondents

concealed from

being a custome

waiver of Rs. 2,

possession and 3

Complaint No.1841 of 2018

RESPONDENTS:

1ts submitted that the complainant has
that the flat was not ready until 26.02.2018. In
s submitted that the offer of possession was
plainant way back in 2015 and the process of
ession was delayed by the complainant. The
s has been issued by the respondents on
ever despite unit in question being ready, the
ade delay on his part and finally took

.02.2018.

ubmitted that the complainant has concealed
le authority that the respondent provided
ive in the form of timely payment discount
mplainant and the complainant has availed
38,271.54/-.

submitted that the complainant has further
this hon’ble authority that the respondents
r centric company had provided interest

18,316/- to the complainant on offer of

Iso duly compensated the complainant and
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paid an amount of Rs. 3,90,615/- at the time of offer of
possession.
29. The respondents submitted that the complainant has further
concealed from this hon’ble authority that the complainant has
failed to pay the outstanding dues of maintenance charges
despite repeated reminder letters sent by the respondents. It
is pertinent to mention that the process of registration of
conveyance deed requires fulfilment of the monetary
requirements by the complainant and once the same will be
completed by the complalinant the process of registration can
be initiated. The respondent vide various letters dated
27.09.2017, 28/03.2018 and 21.06.2018 requested the
complainant to pay the outstanding dues in order to expedite
the process of registration of conveyance deed. However, the
complainant despite repeated requests has failed to pay the
outstanding dueg till date. It is pertinent to mention that the
complainant himself is delaying for the registration of the
conveyance deed
30. The respondents submitted that the respondent had received

the occupation certificate on 10.07.2017 prior to the Haryana
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Complaint No.1841 of 2018

Real Estate (Regulation and Development) Rules coming into

force.

complainant is

scope/ambit of

submitted that the relief(s) sought by the

unjustified, baseless

and beyond the

the agreement duly executed between the

parties, which forms a basis for the subsisting relationship

between the parties. The complainant entered into the said

agreement with the respondents with open eyes and is bound

by the same. Th

way beyond the

e relief(s) sought by the complainant travel

four walls of the agreement duly executed

between the parties. The complainant while entering into the

agreement has ag
of the said agree

wherein the co

cepted and is bound by each and every clause
*ment, including 6.3 of the said agreement,

mplainant has duly agreed to pay the

maintenance charges as may be applicable by the maintenance

service provider.

32. The respondents submitted that the complainant after taking

the possession is

raising the issues at a belated stage only with

a view to wriggle out from his obligation and to create

prejudice against the respondents. The respondents after

completion of construction offered the possession to the
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complainant on 08.08.2015

and also informed the

complainant that the occupancy certificate has been duly

applied by the respondents. The concerns of the complainant

was duly addressed by the respondents to his full satisfaction

and was amidably resolved by the respondents. The

respondents had already applied for grant of occupation

certificate and |the due process for grant of occupation
certificate had been followed by the various government
departments copcerned, in anticipation to the receipt of

formal issuance pf part-occupation certificate and keeping in

mind the best interest of its customers, the respondents under

a bonafide belief

towers would be

offer of possessio

to save the time

minimum 2-3 mo

necessary formal

documentation w

stamp papers by

obtained by th

complainant wa

that the occupation certificate for the other
received within 2-3 month time, extended an
n to the allottees, which were ready, in order
of such allottees as it is contemplated that
nth time is required by them to complete the
ties such as clearance of dues, completion of
orks, signing of agreements, purchasing of
the allottees / respondents. The OC has been
e respondents on 10.07.2017 and the

s duly informed about the same and
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wrda

accordingly pos:
any protest.

33. The respondents
payment made
payment schedu
issued by the res

34. The respondents
issued by the re

complainant des

Complaint No.1841 of 2018

session was taken by the complainant without

submitted that however, it is clarified that the

by the complainant is as per the agreed
le and accordingly receipts for the same were
spondent.

submitted that the NOC dated 22.09.2017 was
spondent to carry out fit outs, however the

pite unit in question being completed delayed

the process of taking the possession. The flat in question was

ready by the res

take the posse

26.02.2018. It is

possession is on

35. The respondents
raised by the res

the maintenance

pondent, however the complainant failed to
ssion and took the possession only on
further submitted that the delay in taking the
the part of the complainant.

submitted that the maintenance invoices
pondents is as per the duly agreed terms of

agreement and the complainant is trying to

wriggle out from his obligation to pay the maintenance

charges. The re

complainant to ¢

the process of reg

spondent time and again requested the
lear the outstanding dues in order to initiate

istration.
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36. The respondents

Written arguments |

8 HARERA

this hon’ble autl
the respondent
respondent no.
however the con
finally took the
time and again
outstanding due
of conveyance d
the outstanding
registration is ge

the complainant,

39. Offer of possessi

void; hence the

Law clearly prg

without the oc

possession was

show cause nof

specifically prohi

of possession in t

Complaint No.1841 of 2018

submitted that the complainant is misleading

nority and is trying to create prejudice against

s. The NOC for fit outs was issued by the

1 on 22.09.2017 and the flat was ready
nplainant delayed in taking the possession and
possession on 26.02.2018. The respondents
| requested the complainant to clear the
5 in order to initiate the process of registration
eed. However, the complainant failed to clear
dues till date and due to which the process of

tting delayed due to the default on the part of

Dy complainant:

on made on 01.08.2015 is ab initio null and
related maintenance invoice is also invalid.
hibits offering and taking of possession
Cupancy certificate. This illegal offer of
made despite BPTP Limited being issued a
ice by STP, Gurgaon dated 21.07.2015,
biting the respondent from making any offer

he absence of the occupancy certificate.
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40. After receiving the OC in July 2017, the respondent had raised
a demand letter dated 27.09.2017 with all pending amounts
payable for issuing the NOC for fit out and conveyance deed
registration. This demand letter makes no reference to any
other maintenance dues. This letter also asks for payment of
stamp duty payable for registration of the conveyance deed

and the administrative charges for completing the

registration.

41. The respondent|has also alleged delay on the complainant’s
partin taking possession, which is not supported by the facts.
As per the respondent's admission, the OC was received on
11.07.2017 and (the FBA provides for 90 days to complete
payments and documentation. Full and final payment was
made on 10.10.2017(i.e. within 90 days) following which the

NOC letter dated 22.09.2017 was handed over to him.

42. Possession was taken over by him as soon as the flat was ready
on 26.02.2018 after necessary fit out was completed by the
respondent As the full payment was made on 10.10.2017 and

he had already been waiting for 10 years to get possession of
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43. Despite all the de

44,

the flat, it is an

Complaint No.1841 of 2018

absurd claim that he would want to further

delay taking over possession of the flat.

manded amounts being fully settled and NOC

being issued, a further new claim of maintenance charges was

raised on 16.03.
was made conti
This is not tenab
an afterthought

already been ma

2018 and the conveyance deed registration
ngent on payment of these further charges.
le in law, as the claim is invalid and made as
after the ﬁnal payment for registration had

{e and the NOC issued by the respondent.

If the honourable bench decides that the offer of possession

without the OC was illegal and invalid, he would request the

honourable bench to direct the respondent to immediately

register the conveyance deed in his favour without any delay.

Direct the respoi
invoices from De

maintenance pay

ndent to withdraw all maintenance related
2cember 2015 and raise fresh invoices for

able from 26.02.2018, on handing over of

possession. The annual maintenance charges (for one year) of

Rs. 1,00,137/- al
adjusted against

26.02.2018 to 25.

ready paid on 28.04.2017 may please be
the annual dues for the period from

02.2019. The complainant further pray that
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as the respondent has wilfully not completed the registration
of the conveyance deed despite complete payment having
been made on 10.10.2017, the respondent is liable to pay
applicable interest as decided by the honourable bench on the
payment of Rs. 5.50 lakhs made on 10.10.2017 specifically
towards the registration of the conveyance deed (stamp duty

of Rs.5.21 lakhs + administ__;‘atiir_e charges of Rs.29, 661 /=)
DETERMINATION OF ISSUES:

45. After considering the facts submitted by the complainant, and
perusal of record on file, the issue wise determination are as

follows:

i.  With respect to the first issue raised by the complainant,
the authority is ofthe view that several offer of possession
were made to the complainant, and the complainant was
asked to pay the balance payment. However the
respondent has asserted that an occupation certificate in
respect of the project has been issued, but the same has
not been produced on record. It has been stated by the
counsel for the respondent that they have received OC on

11.07.2017 and issued possession letter to the
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ii.

complainant on 23.08.2017 and the physical possession
of the allotted unit was taken over by the complainant on
21.06.2018, therefore, under section 18(1) proviso of the
real estate (regulation and development) act 2016 read
with rule 15 of the rules ibid, the respondent is liable to
pay delayed possession charges in the form of interest to
the complainant, at the prescribed rate of 10.45% per
annum w.ef 22.6.2012 till 23.8.2017 the offer of

possession.

With respect to the second and third issue raised by the
complainant, the respondent annexed a maintenance and
service agreement on 30.06.2017 and a maintenance
invoice dated 13.09.2018. The authority is of the view
that the respondent is only entitled for charging
maintenance charges from the complainant w.ef.
21.6.2018 when the actual physical possession of the flat
was taken over by the complainant. The respondent is
directed to get the conveyance deed executed in favour of
the buyer/complainant within a period of one month

from the date of pronouncement of this order for which
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they have already received an amount of Rs.5,50,661 /-
towards stamp duty way back on 10.10.2017. If the
complainant has already paid advance maintenance
charges for one year i.e. till 23.6.2019, the respondent

shall not charge double amount of maintenance charges.

FINDINGS OF THE AUTHORITY:

46.

47.

Jurisdiction of the authority- The project “Park Serene” is
located in Sector-37 C, District Gurugram, thus the authority
has complete territorial jurisdiction to entertain the present
complaint. As the project in question is situated in planning
area of Gurugram, therefore the authority has complete
territorial jurisdiction vide notification no.1/92/2017-1TCP
issued by Principal Secretary (Town and Country Planning)
dated 14.12.2017 to entertain the present complaint. As the
nature of the real estate project is commercial in nature so the
authority has subject matter jurisdiction along with territorial

jurisdiction.

The authority has complete jurisdiction to decide the
complaint in regard to non-compliance of obligations by the

promoter as held in Simmi Sikka V/s M/s EMAAR MGF Land
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Ltd. leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.
Arguments heard.

Brief facts leading to this complaint are that the
complainant had purchased a residential unit No.B-704, 7t floor,
Tower B, in project Park Serene, Sector 37-D, Gurugram and the
Builder Buyer Agreement dated 23.06.2009 was executed between
the parties. By virtue of clause 2.1, the possession was to be
handed over to the complainant withina period of 36 months from
the date of issuance of the sanction letter of the building plans i.e.
22.12.2008 + 6 months grace period which comes out to be
22.06.2012 . However, the respondent has not delivered the unit in
time. Complainant has already paid Rs. 85,64,000/- to the

respondent against a total sale consideration of Rs. 85,60,000/-.

The basic issue at the moment is (i) no conveyance deed has been
executed inter se the parties (ii) respondent is demanding
maintenance charges since 6.12.2015 till date whereas the actual
date of taking over of possession is 21.6.2018. It has been stated

by the counsel for the respondent that they have received OC on
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11.07.2017 and issued possession letter to the complainant on
23.08.2017 and the physical possession of the allotted unit was
taken over by the complainant on 21.06.2018, as such, the
respondent is only entitled for charging maintenance charges from
the complainant w.ef 21.6.2018 when the actual physical
possession of the flat was taken over by the complainant. The
respondent is directed to get the conveyance deed executed in
favour of the buyer/complainant within a period of one month from
the date of pronouncement df" this ‘order for which they have
already received an amount of Rs.5,50,661/- towards stamp duty
way back on 10.10.2017. If the complainant has already paid
advance maintenance charges for one year i.e. till 23.6.2019, the
respondent shall not charge double amount of maintenance

charges.

In view of above facts and circumstances, the complainant is
entitled for delayed possession charges at prescribed rate of
interest i.e. 10.45% per annum w.e.f 22.6.2012 till 23.8.2017, the
date offer of possession as per the provisions of section 18 (1) of

the Real Estate (Regulation & Development) Act, 2016.
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DECISION AND DIRECTIONS OF THE AUTHORITY:

48. The authority exercising its power under section 37 of the Real

Estate (Regulation and Development) Act, 2016 hereby issues

the following directions: -

i.  The respondents shall be liable to pay interest for every
month of delay at prescribed rate i.e.10.45% p.a. from due
date of possession i.e. 22.06.2012 till the offer of the
possession i.e. 21.06.2018 on account of delay in handing
over of possession to the complainants within 90 days

from the date of issuance of this order.

li. The arrears ofinterest accrued so far shall be reimbursed
to the complainant within 90 days from the date of this
order.

iii. Complainant is directed to Pay outstanding dues, if any,
after adjustment of interest awarded for the delayed
period.

iv. The promoter shall not charge any amount/charges from
the complainant which is not part of the flat buyer's

agreement.
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v. Interest on the dye pPayments from the complainant shal]
be charged at the prescribed rate of interest j.e. 10.45%
by the promoter which is the same as s being granted to

the complainant in case of delayed possession.

49. The project is registerable and has not been registered by the
promoters. The authority has decided to take suo-moto
cognizance for not getting the project registered and for that

Seéparate proceeding will be initiated against the respondent.
50. The order is pronounced,

51. Case file be consigned to the registry.

L,
N
(Sam Kumar) (Subhasl_WCh:n/dw Kush)

Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 03.09.2019
Judgement uploaded on 15.10.2019

Page 26 of 26


DELL
Typewritten Text
Judgement uploaded on 15.10.2019


	IMG_0002
	1841

