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BE -
. ORDER

1. The present complaint has been filed by the complainants/allottee under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 29 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all obligations, responsibilities and

functions under the provision of the Act or the rules and regulations
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made there under or to the allottees as per the agreement for sale

executed inter se.

A. Unit and project related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession and delay period, if any, have been detailed in the following

tabular form:

wn

Particulars | D

1. |Name and locatlon of fh@L»-}f:_."

r 33 Gurugram
project O\

2. Nature of the p}&}%

C | Group Housmg,Colony
3. |Projectarea 704 4 1]%61‘l cres
4. DTCP license nol_ r,.__} << - u.. 1;44 0f201$dated 04 06.2013 valid UptO
N2 0&06&0@9@
~r— "‘-é“‘ —
5. | Name of licensee _ HnTesh San]eev Ss/o Satbir and 2
| othérs
6. | RERA Reglstered/ not 06- of-.2019 dated 08.02.2019 valid upto
registered | 02.07:2022
7. | Allotment Letter 06.04.2014

(Page 16 of complaint)

8. Date of execution of|20.01.2015
apartment buyer

(Page 23 of complaint)
agreement
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9. Unit no. 402, 4t floor, tower C

(Page 27 of complaint)

10. |Unit area admeasuring| 1275 sq. ft.

(super area) (Page 27 of complaint)

11. | Possession clause 10. Possession of Apartment

10.1 Subject to timely grant of all
_-.approvals (including revisions thereof).
-"'jfr'p_el“_r_r!js_sions. certificates. = NOCs,
%%Hggj@j_gsion to operate, full/part
~~"loccupation certificate etc. and further
" _dlsubject to the Buyer having complied
Ny rymth _E_l‘ll its obligations under the terms
< / ‘and conditions of this Agreement, and

subject to all the buyers of the
, ‘apartments in the Project making
L2~ | |timely payments including but not
\ : limited to the timely payment of the
. 7% |'Total Sale Consideration. stamp duty
“._Fand other charges, fees, IAC. Levies &
w w m yfTaxes or increase in Levies & Taxes,

* /= |IFMSD, Escalation Charges, deposits,
!“Addiﬁqnal Charges to the Developer
and also subject to the Buyer having
complied with all formalities or
documentation as prescribed by the
Developer, the Developer shall
endeavor to complete the construction
of the Said Apartment within 48(Forty
Eight) months from the date of
execution of this Agreement and
further extension/grace period of 6
(six) months.

= i
et
i _'%'vnﬁ
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12. | Due date of possession 20.07.2019

(Calculated as 48 months from date of
execution of BBA plus 6 months grace
period as the same is unqualified)

13. | Total sale consideration Rs. 76,25,975/-

(As per payment plan on page 80 of
complaint)

14. |Amount paid by the| Rs.27,54,064/-
complainants 3 2

I eged by complainants on page 8

15. | Occupation certificate” * /[N

16. | Offer of posses%i}g;l‘gx" /

X. -L._ -~ _‘-‘ 5 ?.;;-. ]

B. Facts of the complaint;

3. Thatin 2013, the respondent appl;pached th(; complainants for booking
a flat in the residential pro]ect lauhthed by them as “ARETE” situated in
Revenue Estate, Village Dhunél{g; 01: 33, 'I‘ehsﬂ Sohna, Gurugram,
Haryana 122005. The%espond‘én@cl ired to'be one of the best and finest
in the construction and‘ oh'e-..-of_ the leadiﬁgxeal.estate developers of the
country, in order to lﬁre prospective customers to buy the apartment in

the project.

4. That the complainants opted for the possession link payment plan as
offered by the respondent and at the time of booking development was
being started on the project and representative of the respondent told to

the complainants that offer of handing over the possession of the said flat
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within 48 months from the date of execution of apartment buyer

agreement with additional grace period of 6 months.

. That the complainants booked a unit/apartment bearing no. C-402,
Tower-C, 2BHK, measuring 1275 sq. ft. on 28.12.2013 and paid an
amount of Rs. 3,00,000/-. The complainants continued to make
payments to the respondent company and paid an amount of Rs.
4,00,000/- and Rs. 4,00,000/- dated 11.02.2014.

. That after the payment of Rs: 1 00/- the respondent allotted the
)6/04/2014.

apartment vide allotment lettet"" ted (
; ‘g ‘%(»i; ..-‘"*.f‘—;'

4

. That after this payment- the respdgdent demanded more amount from

* &
the complainants w1thout executed t
“antey

without reaching to the mile sto‘ne of the constructlon and forced to the

. partme,nt buyer agreement and

complainants to took home loan frprn I:he HDFC Bank which was sanction
for the sum of Rs. 40, 00 000/-v1de sanction latter dated 16.02.2015 in
which Rs. 15,70,402 / was, dlsbur$ed 1;0 the r&épondent

il

. That after the bookmg of 18 monthéh’the respondent executed the
“apartment buyer agreemegt on. 20.06.2015 in favor of the
complainants and through this 'ag;‘e;efnent the respondent allotted Unit
bearing C-402 on 4™ floor, tower-C, with area 1275 sq. ft, of “ARETE",
situated in Revenue -Eétate, Vlllage Dhunela, Sector-33, Gurugram,
Haryana 122005, and total cost of the unit was Rs. 76,25,975/- including
other charges, Accordingly, a binding contract came into existence in the

form of the said allotment agreement duly signed by both the parties.

. That as per clause “10.1” it was stipulated that the possession was

supposed to be delivered in May 2019, however, even after a delay of 3
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year 11 months, the respondent till date has failed to handover the

possession of the unit to the complainants.

10. That according to apartment buyer agreement dated 20.06.2015, it was
specifically and categorically assured by the respondent that it shall
handover the said residential unit within 48 months of execution of the
apartment buyer agreement dated 20.06.2015 with the grace period of 6

months. It means that, the respondent was supposed to handover the

o~
} 4

said unit along with the requlred:amemtles and facilities which are fairly

necessitated and promised un? ;ﬁ&sﬁld brochure/booking form/letter
of allotment/ apartment buyer ril _ ent; by 19.06.2019 and at most
19.12.2019 (Including monthéof""j_’ _ff smn/grace period).

i
g

11. That after makmg the ‘above said payment*’ the complainants were
looking for the poss’ess‘mn of thelr unit as committed by the respondent
in the agreement 48 months fron‘tF the date of booking, but the
respondent fail to hagaover the pdssession of their unit within 48
months and kept snleﬁ‘tafter gettm% Ehe above said payment.

@aé

12. However, after the mltlal excavation work at the tower site, there was no
progress in constmction at the< snte lt appears that respondent with
fraudulent mtentloz tlr) cheat, to lure and persuade the public at large to
book and invest in the'said project, initiated excavation work at the tower
site, but after receiving substantial amount, the respondent have
abandoned the tower site. The complainants repeatedly approached the
respondent’s personally as well as via email communication, requested
them to increase the pace of work and handover the booked flat in
stipulated time. But a part of frivolous assurances, nothing constructive

was yield out, causing lots of immense mental agony, physical
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harassment & financial loss to the complainants. In such scenario, the

complainants requested the respondent to refund the deposited amount

along with interest.

13. That the complainants made all the payments from time to time and
looking for possession of the said flat as per the agreement but the
construction is not as per the agreement, and from the construction work

it seems to take 6-7 years for the possession from till now.

14.That the complainants paid a‘ftotal sum of Rs. 27,54,064/- till
16/02/2015. The complamanf”’ aid a
was no delay in the payment of 1;15tal hits but the respondent failed to

i demand time to titse and there

provide possession of the ﬂat‘as p’érg‘h%greement

___'.._ .L.'\‘

C. Relief sought by the complainants

15. The complainants 'hzive'i' soughtefollewing r-‘elief[s)'

i. Direct the respondent to refund the entlre amount along with

prescribed rate of interest. ww@,p >V
..-' yg gg"<'-:3.&*'.

L &@“I'\

D. Reply by respondent' s

EADL'D
The respondent by way oﬁwrlttenﬁ'eplmde following submissions:

J..

16.That at the outset g.:a(;h and every; averm__ent, statement, allegation,
contention of the complainants which is contradictory and inconsistent
with the reply submitted by the respondent is hereby denied and no
averment, statement, allegation, contention of the complainants shall
deem to be admitted save as those specifically admitted to be true and
correct. It is respectfully submitted that the same be treated as a specific

denial of the complaint. The respondent is a leading real estate company
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aiming to provide state of art housing solutions to its customers and have

achieved a reputation of excellence for itself in the real estate market.

That the present complaint, filed by the complainants, is bundle of lies

and hence liable to be dismissed as it is filed on baseless grounds.

18.That the complainants herein, have failed to provide the

correct/complete facts and the same are reproduced hereunder for
proper adjudication of the present matter. That the complainants are
raising false, frivolous, mlsleadmg'and baseless allegations against the

respondent with intent to make fl;ﬂ'

19. That after obtaining all the&reqlan’site perrﬁ1§510ns from the competent

20.

authorities commencgd the (;%;1 ¢ ign and &evelopment of the group

housing project in th% name & sl:yle ‘of "Arete”, situated at Sector 33,
Gurugram, Haryana--(henceforth- ireferred as *’*‘PrOJect) further, It is
humbly submitted that the respondent had adopted the general practices
of the promotion and advertlseﬁnent of thgpra;ect for allocating the units
to the aspiring allottees, Accordingfy, the complainants after perusing
such general advertlsement approached the respondent for further
details of the pl‘()]ec:tﬁ and the respondent placed all the documents
pertaining to the prOJect for the assmulatlon and satisfaction of the

complainant.

That the complainants after comprehending the details of the project
presented by the respondent, thereby decided to book a unit in the
project. Correspondingly, filed the booking application on 28.12.2013
and paid the booking amount of INR. 3,00,000/- (Rupees Three Lakhs
Only), which was duly acknowledged by the respondent through receipt
no. 148 dated 28.12.2013.
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That on 06.04.2014, an allotment letter was issued in favor of
complainants wherein provisionally allotting the apartment no. C-402,

4% floor, tower C situated at ILD Arete, Sector-33, Gurugram, Haryana.

That on 20.01.2015, an apartment buyer's agreement (hereinafter
referred as 'Agreement') as was executed between the complainants and
the respondent wherein the apartment/unit no. C-402, 4TH Floor, Tower
C situated at ILD Arete, sectegg%

Gurugram, Haryana (henceforth

referred as "Unit"), having adm
\\cz

consideration of Rs. 7625’9??

T y area of 1275 sq. ft and total sale
/% o her, the clause 10.1 of the
agreement postulates ﬁ@t pgssesswnrpf the unit was supposed to be
handed-over within forty elgh*&(féa} months Jnsupplementatlon of grace

period of six (6) monthgs from the date ofthe execution of the agreement.

That time is the essence under%hls agreement ancf the buyer shall timely

payment of each lnsmjlment of the t,otal sale con51derat10n as per the
i

payment plan opte}&and other«. cha’i'ges, taxes escalation charges,

securities, additional charges, depo,slts including any interest or penalty

payable under thls ‘eement i'h accgrdance 'with the timelines indicated

this agreement, and fq.r the dev,elop_er to complete the construction of the

said apartment.

That the construction work of the said project is completed around 40-
50% in totally. That it is also further pertinent to mention that the
majority of prospective buyers in the said project failed to make the
payments as per the payment schedule attached to the agreement which

eventually resulted in the delay in construction process. That the
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respondent with the availability of funds are carrying the construction
and the construction of the project is at full swing despite the defaults of
the prospective buyers, which is a matter of concern and hence the
complainants are themselves liable for the said delay in the handing over

of the possession.

That the project of the respondent got delayed due to reasons beyond

control of the respondent. It was further submitted that major reason for

delay for the construction. and,a ppssessmn of project is lack of
infrastructure in the said aref T})e._ A nty -four- meter sector road was
not completed on time. Dueto np%f ;cor‘nstructlon of the sector road, the
Respondent faces many hurdles%,e tgrgg!ete the project. For completion
of road, the respondent therGuW?ﬁepartment/machmery and the
problem is beyond th@ control of the respondent. The aforementioned

road has been recenﬁy constructed

That the building plan has been rev1S‘ed on 16.06.2014 vide Memo No.
ZP370/AD[RA)/2014/16 dated 16/06/2014 and further revised on
21.09.2015 vide Memo “No.. ZPB?O/AD[RA)/2015/18145 dated
21/09/2015. It is ‘?uﬁher'%%suﬁﬂﬁftt%d that the building plan has been
changed for the beneﬁt of the purchaser/allottee and due to this reason

the project got delayed

That in the agreement, the respondent had inter alia represented that the
performance by the company of its obligations under the agreement was
contingent upon approval of the unit plans of the said complex by the
Director, Town & Country Planning, Haryana, Chandigarh and any

subsequent amendments/modifications in the unit plans as may be made
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from time to time by the Company & approved by the Director, Town &
Country Planning, Haryana, Chandigarh from time to time.

28.That due to ban levied by the competent authorities, the migrant

29.

30.

k.

labourers were forced to return to their native towns/states/villages
creating an acute shortage of labourers in the NCR Region. Despite, after
lifting of ban by the Hon'ble court the construction activity could not

resume at full throttle due to such acute shortage.

It was submitted that the prOJe___f"",%as not completed within time due to

 an. Wfﬁ e to several other reasons and
circumstances absolutely. bﬁyond the control of the respondent, such as,
interim orders datedé 16.07. Zﬂlff "_\_7‘*20'12 and 21.08.2012 of the
Hon'ble High Court Mr; Pun]aﬁ &“ﬂ?iryana :g gwp No. 20032/2008

whereby ground V\gqger extraction waglbanned in Gurgaon orders passed

the reason mentioned abov

by National Green&‘Trlbunal to stop c?nstrucnon to prevent emission of
dust in the month of. Aprll 2015 and agam in Noyember, 2016, adversely
affected the progress of the. pro;ect.

In past few years constructlon actlvitles have also been hit by repeated
bans by the Courts /Tnbunals /4 uEhogntles to curb pollution in Delhi-NCR
Region. In the recent. past the nmﬁn;néntal Pollutlon (Prevention and
Control) Authority; NCR .(EPCA)-wde its'notification bearing no. EPCA-
R/2019/L- 49 dated 25.10.2019 banned construction activity in NCR
during night hours (6 pm to 6 am) from 26.10.2019 to 30.10.2019 which
was later on converted to complete ban from 1.11.2019 to 05.11.2019 by

EPCA vide its notification bearing no. R/2019/L- 53 dated 01.11.2019.

The Hon'ble Supreme Court of India vide its order dated 04.11.2019
passed in writ petition bearing no. 13029/1985 titled as "MC Mehta vs.
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S

32.

33.

34.

Union of India" completely banned all construction activities in Delhi-
NCR which restriction was partly modified vide order dated 09.12.2019
and was completely lifted by the Hon'ble Supreme Court vide its order
dated 14.02.2020. These bans forced the migrant labourers to return to
their native towns/states/villages creating an acute shortage of
labourers in the NCR Region. Due to the said shortage the construction

activity could not resume at full throttle even after the lifting of ban by

the Hon'ble Apex Court. ATAR

The demonetization and new taxla ﬁe GST, affected the development

M&‘.‘e
work of the project. In the vie _f t é‘; facts stated above it is submitted
that the respondent ha? uﬁen@d}r}m\ca?uplete*the project soon for which
the respondent is rnalﬁng evefypossi‘hﬂ’e effqrtjrf the interest of allottees

of the project.

Even before the norma]cy c“ouﬁd rgsume the world was hit by the Covid-
19 pandemic. Thereforef it gs sgfe? concluded that the said delay in the

seamless execution of. the k due to genuine force majeure

circumstances and such permds '- !ﬂt be added while computing the

delay.

The Covid-19 pandemlc has reulted m serious challenges for the project
with no available labourers, contractors etc. for the construction of the
Project. The Ministry of Home Affairs, GOI vide notification dated March
24, 2020 bearing no. 40-3/2020- DM-I(A) recognized that India was
threatened with the spread of Covid-19 pandemic and ordered a
completed lockdown in the entire country for an initial period of 21 days
which started on March 25,2020. By virtue of various subsequent
notifications the Ministry of Home Affairs, GOI further extended the
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lockdown from time to time and till date the same continues in some or
the other form to curb the pandemic. Various State Governments,
including the Government of Haryana have also enforced various strict
measures to prevent the pandemic including imposing curfew,
lockdown, stopping all commercial activities, stopping all construction
activities. Pursuant to the issuance of advisory by the GOI vide office
memorandum dated May 13, 2020 regarding extension of registrations

of real estate projects under the prK{lSlonS of the RERA Act, 2016 due to

"Force Majeure”, the Haryana ’ _ _'te Regulatory Authority has also

coplet
extended the registration andﬁc m on date by 6 months for all real
e )

¥ J\
estate projects whose reglsmuo?gp_ ;§c0mplenon date expired and or was

on.or after: _"'; arch

'; .‘9

supposed to expire |

After such obstacles“’h ;he con_gtructlon act1v1ty and before the normalcy

could resume the entiﬁre natloén Was hit by the World wide Covid-19

pandemic. Therefore““@lt is safely concluded that the said delay in the

seamless execution of the pm]ect was due to genuine force majeure
%% Y e

circumstances. > %M_ﬁ& R oY

o T

. That the current cf‘)fpan mic esu%ted in sewous challenges to the
project with no avalla e laboure‘% contractors etc for the construction
of the project. That on. »2@{}.03.-2(12”9&;1;9* Ministry of Home Affairs, GOI vide
notification bearing no. 40-3/2020-DM- 1 (A) recognized that entire
nation was threatened with Covid-19 pandemic and ordered a completed
lockdown in the entire country for an initial period of 21 days which
started on 25.03.2020. Subsequently, the Ministry of Home Affairs, GOI
further extended the lockdown from time to time and till date the same
continues in some or the other form to curb the pandemic. It is to note,

various State Governments, including the Government of Haryana have

Page 13 of 23



& HARERA

GURUGRAM Complaint No. 2485 of 2023

also imposed strict measures to prevent the pandemic including

imposing curfew, lockdown, stopping all commercial activities, stopping

all construction activities.

37.1tis an evident fact the respondent herein had been running behind the
complainants for the timely payment of instalment due towards the
respective unit in question. That inspite being aware of the payment

schedule the complainants herein has failed to pay the instalment on

time.

\J ,,£;§w,

the respondent. Tha%!:he d@x‘ie .6”;5 nt | of the project was delayed due

A3 i

d the c:c:nn?i‘f:ﬂ1 of the resp@ndent the complainants
are not entitled far"compensatlon fm any whichw?ay and the same was
agreed into between the complamants and the reﬁpondent under clause
10.1,10.2,10.3, 10: 4 and Clause 18 'I‘herefoge, the complainants are not

entitled for compensahon for delagn

39. That, it is evident that the entire case of the complainants are nothing but
a web of lies and ﬁle false and fI'IVDDIOlIS allegations made against the
respondent are nothmg butan aftecthought and a concocted story, hence,
the present complaintfiled by the camplamants deserves to be dismissed
with heavy costs. Hence, the present complaint under reply is liable to be
dismissed with cost for wasting the precious time and resources of the
Ld. Authority. That the present complaint is an utter abuse of the process

of law, and hence deserves to be dismissed.

40. All other averments made in the complaint were denied in toto.
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41. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and written
submissions made by the parties and who reiterated their earlier version

as set up in the pleadings.

E. Jurisdiction of the authority:

42.The plea of the respondent regardlng lack of jurisdiction of Authority is
rejected. The authority observes :ﬁat lthas territorial as well as subject
matter jurisdiction to adjudlcafef ,.sf‘gresent complaint for the reasons
given below. A LAY

E.1 Territorial jurisdic’tﬁm M_j ’ :

| &?W #

43. As per notification no 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Countrj? Planmng Dppartment the jurisdiction of Real Estate
Regulatory Authorlty Gurugraf%l shall‘be entlre Gurugram District for all
purpose with ofﬁceS“SImated in VQurugram In the present case, the
project in question is mtuated w‘iﬁhin the planning area of Gurugram

district. Therefore, thi‘s author@ty‘gh&s C‘omplete territorial jurisdiction to
deal with the presentfomp]alﬁ LA AN .

E.Il Subject matterjurisdiction

44, Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)
Be responsible for all obligations, responsibilities and functions under the

provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as the

Page 15 of 23



5. GURUGRAM Complaint No. 2485 of 2023

case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

45, So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leavmg aSIde compensation which is to be

AT

decided by the adjudicating ofﬁce;éax if gursued by the complainants at a
e @&W &Nm?

later stage. s 1A

If"‘f‘\.

: ;%e respondent

i

F. Findings on the ob]ectlons raised‘w-“

L oapete

F.I Objections regardmg delay due to force ma}eure:

46.The respondent—promoter ralsed the contention that the construction of
the project was delayed due to condltlons beyond the control of the
respondent such as non- constructlon of sector road by Government,
interim orders dated 16.0‘7.2.01@ g31.0%7.2012 and 21.08.2012 of the
Hon'ble High Court 0f Punjab & Haryana in' CWP No. 20032/2008
whereby ground wﬁtexE e;ffactfonﬂs banned in Gurgaon, orders passed
by National Green Tﬂbuna] to st:op constructlon to prevent emission of
dust in the month of April, 2015 and again in November, 2016 along with
demonetization and new tax law i.e., GST, affected the development work
of the project. First of all, the orders of High Court in the year 2012 does
not have any impact on the project as the same was passed even before
the Apartment Buyer’s Agreement was executed between the parties.

Further, the orders banning construction and extraction of ground water

were imposed for a very short duration and thus, a delay of such a long
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duration cannot be justified by the same. The plea regarding delay due to
GST and demonetisation is also devoid of merit and thus, all the pleas
stand rejected. Thus, the promoter-respondent cannot be given any
leniency on based of aforesaid reasons and it is well settled principle that

a person cannot take benefit of his own wrong.

G. Entitlement of the complainants for refund:

G.I Direct the respondent to refund the amount deposited by the

complainants along with mtere ' _;t” the prescribed rate.

AU
47.1n the present complaint, the cp - 'plalpants intend to withdraw from the

'«l&

project and are seekmg return %f the amount pald by them in respect of

m{xz-

section 18(1) of thee@gt Sec 18(--]"-Lof the Act is reproduced below for

ready reference. | - | T |

S

“Section 18: Remm of amountﬁamj compensatfon

18(1). If the promoter?'arfs to comp:'ete or lS unabfe to give possession of

an apartment, pfat, or buildmg - , :

(a) in accordance with the: ter*rns dfthe’agreement for sale or, as the case
may be, duly compléted bythe@!ammgemed therein; or

(b) due to discontinuance of his*businiess as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to ‘the allottees, in case the allottee

wishes to withdraw from the project w:thout prejudice to any other

remedy available, to return the amount received by him in respect

of that apartment, plot, buddmg, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of the possession, at such rate as may be

prescribed.”

(Emphasis supplied)

48.Clause 10.1 of the apartment buyer agreement dated 20.01.2015

provides for handing over of possession and is reproduced below:
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4.2 Possession Time and Compensation

10.1 Subject to timely grant of all approvals (including revisions
thereof). permissions. certificates. NOCs, permission to operate,
full/part occupation certificate etc. and further subject to the Buyer
having complied with all its obligations under the terms and
conditions of this Agreement, and subject to all the buyers of the
apartments in the Project making timely payments including but not
limited to the timely payment of the Total Sale Consideration. stamp
duty and other charges, fees, IAC. Levies & Taxes or increase in Levies
& Taxes, IFMSD, Escalation Charges, deposits, Additional Charges to
the Developer and also subject to the Buyer ha ving complied with all
formalities or documentation as prescribed by the Developer, the
Developer shall endeavor to.complete the construction of the Said
Apartment within 48(Fo E g):;:3months from the date of
execution of this Agreement :j""ther extension/grace period
of 6 (six) months.” |\ “3%

At the outset, it is relevant.to co; ifg}'é ton the preset possession clause

of the agreement \yhéré%fl' _thiposgessmn has been subjected to
providing necessary 1§&astrucm?‘es§ec1ally road, sewer & water in the
sector by the govemfhg;t, butﬂsﬁu‘bjéct?to force ﬁihjeure conditions or any
government /reguléﬁory _auth;o%ril\iy's.'_acl:ion, inaction or omission and
reason beyond the%énfcngl of ghe Se!lﬁier. The .dfafting of this clause and
incorporation of sucH‘?'c:?ﬁéi'Ei@ﬁg@g%ribt’éhl;}“vague and uncertain but so
heavily loaded in favouroféfepfaiﬁoferand against the allottee that
even a single defaui;t by the aﬂot@éegin"ﬁrqakingggayment as per the plan
may make the poéééé%’io% élat%s‘g‘tin%élmén'itdfér %he purpose of allottee
and the commitme‘_’ni: date :fbﬁh'anjdirié‘.dvér-posseSSion loses its meaning.
The incorporation of such a 'c—lau:sé. i.n the agreement to sell by the
promoter is just to evade the liability towards timely delivery of subject
unit and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has misused his
dominant position and drafted such a mischievous clause in the

agreement and the allottee is left with no option but to sign on the dotted

lines.
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50.Due date of handing over possession and admissibility of grace

53.Consequently, as per website of the State Bank of India ie

period: As per clause 10.1 of the apartment buyer agreement, the
possession of the allotted unit was supposed to be offered within a
stipulated timeframe of 48 months from the date of execution of
agreement plus 6 months of grace period. The due date of possession is
calculated from the date of agreement which comes out to be 20.07.2019

including grace period of 6 months as it is unqualified.

51. Admissibility of refund along with prescribed rate of interest: The
s 7 5{@ ‘_\%:, 1

complainants intend to withdr m the project and are seeking

S
refund of the amount paid@byﬁ 1€ [ﬁ*’regpect of the subject unit with

‘fi"

interest at prescribedfra;g-a{.gféﬁdé‘ ._£E-r}ule 15 of the rules. Rule 15
£ L G e X L

has been reproduced.as unders &

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For thé%;_ﬁuf_r;jgse of proviso to section 12; section 18: and sub-
sections'(4) and (7) of section 19, the ‘interest at the rate
prescribed” shall.be the State Bank of India highest marginal cost
of lending rate e B

Provided that.in"case-the State Bank of India marginal cost of
lending rate (MCLR).is not in-uSe, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time m t:méfor?e(?dm;i to tﬁe.ééner@.pubf:’c.

52. The legislature in '_'i’“"'_c.'s__g@vi{sd(jm:rinf E}__i_é_‘éubordinate legislation under the
provision of rule 15 of the rules, ha_s_,.,-détermined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

)

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
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54.

55

56.

date ie, 16.10.2024 is 9.10%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e,, 11.10%.

On consideration of documents available on record as well as
submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. By virtue of
clause 10.1 of the apartment buyer agreement executed between the
parties on 20.01.2015, the possession of the subject unit was to be
delivered within a period of 48gnohths from the date of execution of
apartment buyer’s agreementw_' M @}gmes out to be 20.01.2019. As far

T
as grace period is concerned th,q Igﬁ?ﬁﬁis allowed for the reasons quoted
N ¥
above. Therefore, the due date- *0f¢andmg over of possession is
20.07.2019. The aufhor;,ty obg‘seﬁ'?es ?chat even after a passage of more

than 5 years till date%elther thg consﬁ‘uct:on is complete nor the offer of

possession of the%;allotted umt has been made to the allottees by the

respondent/promoter %
g_ X Q'w

. Keeping in view the fact ﬂlat the. complawaﬁt/allottees wish to withdraw

from the project and demandmg refurn of the amount received by the

fthet '._'a@quesﬁon with interest on failure of the
promoter to comﬁlete or mablﬁy to glve possession of the unit in
accordance with the'terms of agreement or-duly completed by the date
specified therein. The matter is covered under section 18(1) of the Act of
2016.

Moreover, the occupation certificate/completion certificate of the
project where the unit is situated has still not been obtained by the
respondent /promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for taking possession of the allotted
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unit and for which they have paid a considerable amount towards the
sale consideration and as observed by Hon’ble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021

“.... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be
made to wait indefinitely for possession of the apartments allotted
to them, nor can they be bound to take the apartments in Phase 1
of the project....

57. Further in the ]udgement of thefIHp& ‘ble Supreme Court of India in the

cases of Newtech Promoters{' 'glfelopers Private Limited Vs State
of U.P.and Ors. 2021-2022.(1) R ';Ij\'"?mvﬂ), 357 reiterated in case of M/s
Sana Realtors Private*’iiﬁﬁfqd: t%l%l;}{s lfmon of India & others SLP
(Civil) No. 13005 of 2020 decidé‘dondz 05. 2022 it was observed that:

-

25. The unquahﬂed nght of the. aﬂottee to seek refund referred Under
Section 18( 1)(a) and Sectfon 1 9(4) d’f theAct is not dependent on any
contingencies or. strpulatmns rhe;"eof It appears rhat the legislature
has consaousgygpmwded éhrs r:g.‘ft of refund on demand as an
unconditional absolute nght to the gaﬂottee, if the promoter fails to
give possession bf the apa ngot or: bw}dmg within the time
stipulated under the terms of t qg{eement regardless of unforeseen
events or stay orders of the. Courtﬂ‘nbunal which is in either way not
attributable to the aliattee/home _buyer, the promoter is under an
obligation to r fupd the am or Qerrgnd with mterest at the rate
prescribed by the State Gove ment including compensation in the
manner provided under the Agt wzgh the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for theperiod of delay tillhanding over possession at the rate
prescribed.”

58.The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for

sell or duly completed by the date specified therein. Accordingly, the

v

Page 21 of 23



}ry{

05

wa

59.

H.

60.

i

& HARERA

GURUGRAM Complaint No. 2485 of 2023

promoter is liable to the allottees, as the allottees wish to withdraw from
the project, without prejudice to any other remedy available, to return

the amount received by it in respect of the unit with interest at such rate

as may be prescribed.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent

is established. As such, the complainants are entitled to refund of the

entire amount paid by them atrethe prescrlbed rate of interest i.e.,
@11.10% p.a. (the State Banné'
rate (MCLR) applicable as on%\a '

A1Y "1
the Haryana Real Estate (Regula eﬁ‘g_:* | Development) Rules, 2017 from

the date of each payment tlll the ac’tﬁal date of refund of the amount
within the timelines pmwded in rule 16 of the Halzyana Rules 2017 ibid.

Directions of the Authonty

*

Hence, the authority hereby passes thzs order and issue the following
directions under sectrqn 87 of the Act-to ensure compliance of
obligations cast upon the promoters--as per the functions entrusted to the

Authority under 10!

-@‘& i -

The respondent/promoter is directed to refund the entire amount
received by it from the com;ﬂamants i.e, Rs.27,54,0 64 /-along with
interest at the rate of 11.10% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017
from the date of each payment till the actual date of refund of the

deposited amount.
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il. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

ili. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainants. Even if, any
transfer is initiated with respect to subject unit, the receivables shall

be first utilized for clearmgd

4

%ﬁof complainants/allottees.
61. Complaint stands disposed off 4

l.

62. File be consigned to the reglstrY-ﬁ %f '

/

y‘g}._
f & /|
I§ & / &
- Ashok San ol
:”f,.?f; Memb 7
""y Iy
Haryana Rea Regulato, l‘k‘[ufhorlty, Gurugram

Dated: 20.09.2024
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