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6467 of 2022
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Complainant

Respondents

Member

Complainant
Respondent no. 1
Respondent no. 2

1. This complaint has been filed by the complainant/allottee under section

31 of the Real Estate (Regulation and Development) Act, 2016 (in short,

the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
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shall be responsible for all obligations, responsibilities and functions

under the provisions of the Act or the Rules and regulations made there

under or to the allottees as per the agreement for sale executed inter se.

A. Unitand project details

2. The particulars of unit, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay

period, if any, have been detalled inthﬂ fﬂ!lﬂwmg tabular form:

S.No. | Heads % ?" Wurmanun
1. Name and lncatmnufthe S0 "&ndmbulis Enigma”, Sector 110,
project f L ‘Uurugram
J “ ¥ 4 Wt .
2. Nature of the pmjet:t 'Residential complex
3. Project area | 15.6 acres
4. | DTCP License ' _ 213 of 2007 dated 05.09.2007 valid
] till.0409.2024
10'0f2011 dated 29.01.2011 valid
' fl‘ﬂ 28.01. 2023
Name of the Iiﬂ%ﬁﬁee_;:" 3 } _ ﬂjsﬂ,ﬁthena Infrastructure Private
| Limited
5. DTCP License | 64 0f 2012 dated 20.06.2012 valid
till 19.06.2023
6. Name of the licensee Varali properties
7. HRERA registered/ not Registered vide no.
ist
registered i. 351 of 2017 dated 20.11.2017
valid till 31.08.2018
ii. 354 of 2017 dated 17.11.2017
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valid till 30.09.2018

iii. 353 of 2017 dated 20.11.2017
valid till 31.03.2018

iv. 346 of 2017 dated 08.11.2017
valid till 31.08.2018

Allotment letter

Not placed on record

9. Date of execution of flat 104.10.2013

buyer’s agreement FREE S

B (As per page no. 58 of complaint)
10. | Unitno. " 11032, Floor-3, Block-]
L4 4l
o | fﬁsuh page no. 62 of complaint)
£ 2 4 RIS

11 Payment plan = -~ 4 CﬂnstrLIcﬁﬂn linked payment plan
12. | Tri-partite Agre;aﬂent f Oﬂ 10.2013

L N0 E7
13 oan sanctlonleﬁe ABR fﬁb Dﬁj?,’l{k,
14. | Total sale consiamﬁhm Rs73,02 65,450/

NS - Lﬂé:ﬁiér applicant ledger on page no.
'Y A I ﬂﬂ qfe@mpiamt)
- o AW D
15. Total amount W a " ; ﬁ4 2%4}'
X '&Rsf‘is.%B_SﬂU- from own funds +
Rs.2,20,00,000/- by respondent no.
2)

16. Possession clause

Clause 21

(The Developer shall endeavor to
complete the construction of the
said building /Unit within a period

of three years, with a six months
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e

17.

Due date of pcfsé;ﬁbn

grace period thereon from the
date of execution of the Flat
Buyers Agreement subject to
timely pavment by the Buyer(s) of
Total Sale Price payable according
to the Payment Plan applicable to
him or as demanded by the
Developer. The Developer on
completion of the construction
ﬂtayefnpment shall issue final call

moﬁce to the Buyer, who shall
“%ﬁthm 60 days thereof, remit all
11 .ﬁues and take possession of the

1 kﬂ'ﬁ&}

S -

;0_&.04.20_17

(Caleulated from the date of the
qEr&enwht*l ..;04.10.2013 + grace
1:} riod of 6 months)

. Emce period is allowed

18.

Legal notice segking refund

A B
A}

»ﬁZﬁ ﬂf-_%ﬂls

Eﬁ.’s’ﬁn page no. 91 of complaint)

19,

Demand of pre-EMIs by bank
to complainant

20.03.2019-

(As on page no. 104 of complaint)

20

Notice for loan re-call

11.03.2019

(As on page no. 105 of complaint)

26.03.2019
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I (As on page no. 108 of complaint)
21. Occupation Certificate 17.09.2018
(As on page no. 44 of reply)
22. Offer of possession 10.12.2018

(As per page no. 46 of reply)

s

Notice for termination

30.04.2019

3. The complainant has made the fﬂll

L.

Fact of the complaint

submissions: -

That respondent no. 1vis. sa cqmpau}? incorporated under the

Companies Act, 1956 an:d the rﬂsp&ndent no. 2 is a financial

institution which provides ﬁnancnal__suppn‘rt to the prospective home-

buyers. Both the respondents are collectively and jointly liable for

their unlawful actsand conducts against the.Complainants.

That the project was financed by India Bulls Housing Finance Limited

hereinafter referred to as “respondent no.2”), who is a sister concern
: ponde

of the respondent no.1. _Thus_.jhE.,'ggprgﬁgntat:iyes of respondent no. 1

made attractive claims of subvention - scheme leading the

complainants to opt for it:

[1I. That relying upon the 'répreseﬂtat-iﬁ'ﬁs and the goodwill of respondent

no. 1, the complainants filed the application form dated 07.01.2013

for provisional booking of residential unit no. I-032, 3rd floor and

paid an amount of Rs.1,00,000. The complainants have paid 15% of

the total cost of the provisional allotted unit ie. Rs.44,84,354/- on

13.02.2013.
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IV. That it is pertinent to note that after the repetitive following and

perusal of complainants for execution of agreement. The flat buyer
agreement was executed between the complainants and the
respondent no. 1 on 04.10.2013. As per clause 21 of the Buyers
Agreement it was agreed that the unit shall be complete in all
respects and thereby the possession shall be handed over within the
period of three years along with grace period of 6 months from the
date of execution of the Buyers -agreement. That the total sale
consideration of the unit is RS. &,02 65,450. Thereafter, a tripartite
agreement was executad between the complainant, respondent no.1
and respondent no.2: racacﬁng ‘the-ferms. and conditions of the
arrangement amongst the three paftt_es. It is pertinent to bring to the
notice of the authority that respondent no. 1 have not provided the
copy of tri-partite agreement to mfiftnﬁllilaina'rits till date.

V. It is submitted th'at-a_l: loan a_greamdnt has been executed in between
the complainants and respondent no.. 2. That respondent no. 2 has
allocated a total loan aﬁibunt_:nf Rﬁl.z,i-‘ﬁ';ﬂﬂ,ﬂﬂﬁ /- to the complainants.
The respondent no. 1 undertook the liability to pay the pre-EMI
interest to respondent .'hn. 2 on behalf of the complainants till
respondent no. 1 offers possession of the unit to the complainants. .
Hence, the respondent no. 1 is now trying to shift the onus of failure
upon the shoulder of complainant and to draw undue illegal
advantage which is non est in the eyes of law.

VI. That somewhere in december, 2013 the first allottee of the unit, Mr.
Mahavir Prasad Goel got expired. Hence, the second allottee named

as Anish Mahavir Prasad Goel being the son of Late Mahavir Prasad
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Goel submitted the requisite documents to respondent no. 1 to

remove the name of Late Mahavir Prasad Goel. In 2014, the
complainants visited the project site and was appalled to see that the
project has only been completed till basement portion. Thus, the
complainants under utter shock went to the office of respondent no.
1 in order to enquire regarding the failure.

VIl. That the complainants made several telephonic communications and
also by visited the office of respnndent no. 1 to know about the status
of the aforesaid project, butj:equndent no. 1 paid no heed to the
communications which. clea;'lir éii:;ws the pre-determined mala fide
fraudulent intention-of respundi:ntmu. 1 to the complainants. It is
further submitted that respondent no. 1 has been repeatedly engaged
in providing false assurances and premises that the unit would be
handed over within stipulated ﬂmé‘jpeﬁnﬁ_ﬂs agreed in the flat buyer
agreement.

VIII. That respondent no. 1 ﬂused a demand of Rs.7,83,090 in regard to
payment of VAT liability a»s Eqntﬁ:gﬂncy deposit. The demand of VAT
liability was raised in reg_ard_tﬂ the notice issued to respondent no. 1
by the Haryana Vat Department for not complying with the payment
of VAT liability for the assessment year 2011 to 2014. Thus, the
respondent-builder has raised the arbitrary demand in order to hide
its failure for not paying VAT liability since 2011, whereas, the
complainants made the booking on 07.01.2013 therefore the demand
raised is unjustified and arbitrary. Vide notice dated 15.01.2016,

respondent no. 1 received a recovery notice from the Haryana Excise
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and Taxation Department for not complying with the VAT for the
period of 2011 to 2014.

IX. That it is submitted that respondent no. 1 failed to hand over
possession of the allotted unit to the complainants within the
stipulated time period which is expressly mentioned under clause 21
of the flat buyer’s agreement. It is submitted that there has been no
event of unforeseen circumstances or force majeure which may have
delayed the delivery of pmgessiﬁn. The complainants so far have
made a total payment of Bﬁzfss,m 354 /- against the total sale
consideration of Rs.3,02,65, 450[- whit:h amounts to 87% of the total
sale consideration. Even. aﬁer’payment of huge amount, respondent
no. 1 has failed td Hand over the p“‘?sessmn of allotted unit.

X. That the cnmplamants being aggrieved of the unfair trade practice of
respondent no. 1 's'_"’er;t _a-legai notice to it to cancel the allotted unit of
complainant and ‘to ‘refund the prin‘cjpal money along with the
interest @18% p.a: frumthe dateof each respective payment till
actual realisation for violation of contractual obligations. Whereas
respondent no. 1 neither repugd nor refunded back the money
collected. ;

XI. That the complainants filed a pplicé- complaint against respondent no.
1 for refunding the principle amount deposited with respondent
builder along with interest @18% p.a. from the date of each
respective payment till actual realization. That the complainants
again sent a legal notice on 20.08.2018 to respondent no. 1 in
furtherance to the earlier legal notice dated 25.06.2018 to cancel the

allotted unit of complainants and to refund the principal amount

A
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along with interest @ 18% p.a. from the date of each respective

payment till actual realization.

XIl. That the complainants being aggrieved previously filed a complaint
before the Adjudicating Officer, bearing Complaint No. 1092 of 2018
seeking refund. However, as there was the on-going dispute with
respect to jurisdiction of the refund matters and all matters were
adjourned sine die, the complainants were left with no option but to
withdraw the matters and ﬁlht‘.L ft;esh complaint before the State
Consumer Dispute Redressal Gﬁnﬂpissmn

XII. Subsequently, respnndent mﬁ’ ﬂfraudulentt;.r issued an offer of
possession letter on 10-.-12.201& to. the complainants. That it is
contended to mention that the respondent no. 1 issued the offer of
possession despite ﬁeing requests made by complainants to cancel
the unit and to f’éﬁmd-- the entire money with prescribed rate of
interest, That to the utter shock of the comiplainants on 20.02.2019,
the respondent no. 2 sent-a.notice to the complainants for paying
default amount tnwards’ 'pahﬁingfﬁﬁlé‘gﬁinst the loan sanctioned.

XIV. That on 11.03.2019, respondent no.2 issued a notice to the
complainants and reSpuf’tdEnf no.1 recalling the loan facility and
calling upon respondent:no.1' to-cancel the allotment of the said
unit/flat and make the payment of the due amount to respondent no.
2. It is submitted that the complainants received various reminders
and notices for repayment of Pre-EMI due to failure of respondent

no. 1 to perform its liability in terms of contracts executed in between

complainants, respondent no. 1 and respondent no. 2.
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XV. That allegedly a cheque bearing no. 006718 amounting to Rs.

2,20,00,000.00/- was drawn in favor of respondent no.2 by
respondent no.l refunding the loan amount of the complainants.
However, this fact was never disclosed to the complainants until they
filed the complaint against the respondents before SCDRC.

XVI. That the complainants sent a letter dated 13.07.2020 to respondent
no.2, requesting information on the status of the loan repayment and
for a copy of the statement ofaﬂ:ﬁunt However, no reply has been
received till date and a remmﬁﬂr emall and a physical copy was sent
again on 29.07.2020 mregard tp\l,j'te same.

XVIL. In furtherance to the- abuve-s”tated fact the'complainants filed fresh
complaint before SCDRC bedring cﬁmpiaint No. 176 of 2021, thereby
praying for the refund of the amount paid.along with interest as
complainants have suffered immense loss and mental agony due to
delay in possession.

C. Relief sought by the complainants:

4. The complainants suught following. raheﬂs]

I. Direct respondent nu.;l ﬁmre?nd the amount of Rs.2,65,84,354/-
paid by the complainant along with prescribed rate of interest.
[I. Direct respondént" no. 2 to give a no dues certificate to the
complainants.
D. Reply of the respondent no. 1

5. The respondent no. 1 has contested the complaint on the following

grounds:-
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. At the outset, it is most respectfully submitted that the instant

complaint filed by the complainant is not maintainable against
respondent no.1 and is liable to be dismissed/ rejected at the thresh
hold, being filed in the wrong provisions of the law.

1. That the complainant post understanding the terms & conditions
voluntarily executed a flat buyer agreement with respondent no.1 on
04.10.2013. It is submitted that as per the said agreement, it was
specifically agreed that in the E?eﬂmality of any dispute if any, with
respect to the prnwsmnal umti;paked the same shall be ad]udlcated
view of the above, it is humhl}rsﬂbnﬂtted that in case of any dispute
between the parties it was s';fé;dﬁc&lly agreed to refer the dispute qua
the agreement to arbitration. Thus, the-.complainants are contractually
and statutorily barred from invoking the jurisdiction of this authority.

[1I. That the complainant has stated that he paid an amount of Rs.
2,65,84,354/- towards the Sale.considération and is claiming refund. It
is submitted that the mmpiamant booked the unit under the
subvention scheme payment 'plaﬂg,ﬂll possession._Further availing a
home loan of Rs. "E.Zb,ﬂ'ﬁ,ﬂt}ﬂf-' from respondent no.2. The
complainants have-only paid an amount of Rs.45,84,354 towards the
sale consideration of the subject unit.

IV. That under the subvention scheme, a Tripartite Agreement dated
04.10.2013 was executed between the complainant, respondent no.l
and respondent no.2, wherein as per clause 3 of the said agreement
respondent no. 1 assumed the liability of the interest component

payable to respondent no. 2 during the subvention period, relevant
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VL.

HARERA

para of the Clause 3 is being reproduced hereunder for ready

reference:

L—— It is agreed that till the commencement of EMI the borrower shall
pay Pre-EMI. Which is the simple interest on the loan amount disbursed
calculated at the rate of interest as mentioned in the respective loan
agreement of the Borrower, however, the Borrower has informed [HFL
of the scheme of arrangement between the Borrower and the Builder in
terms whereof the Builder hereby assumes the liability on account of
interest payable by the Borrower to IHFL during the period be referred
to as the “liability Ferwd" ie- till the date of issuance of offer for
possession by the Bmfde&,m’f

7

Accordingly, respondent no.l »&s‘sw;&' d the liability to pay the pre-

EMI's interest to respondent nq 2'on Béh‘aif of the complainants till the
offer of possession to.the mmplamhnts

It is submitted that the preseht cnmplamt is not maintainable and the
period of delwery.as defined in clause 21 of flat buyer’'s agreement is
not sacrosanct asaiﬁ the said clause it is clearly stated that

“The devefeper»shaﬂ endeavor to cnmpfm the construction of the
said buildin *mmm a_periodiof three years, with a six
months grace eriod rdmrgm ﬁ'omithe date of execution of these
Flat Buyer’ Agreem}nt-wheﬂtm ‘timely payment by the Buyer(s)
of Totali Sale Price payable according to the Payment Plan

applicable t? hlﬁﬂ?jhﬂsdﬁmm‘g&‘d by the Developer...”
It is submitted that the basis nfthghpreﬁent complaint is that there is a

delay in delivery of possession of the unit in question, and therefore,
refund plus interest has been claimed by the complainant. It is further
submitted that the flat buyer’'s agreement itself envisages the scenario
of delay and the compensation thereof. Therefore, the contention that
the possession was to be delivered within 3 years and 6 months of
execution of the flat buyer’s agreement is based on a complete

misreading of the agreement. Also, the complainants have been a
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HARERA

wilful defaulter since the beginning. They did not pay the instalments
to respondent no.2 on time and accordingly respondent no.2 recalled
the loan facility.

The occupation certificate was received for the unit on 17.09.2018
and thus, respondent no.1 vide its letter offered possession of the unit
to the complainant on 10.12.2018, and vide the said letter the
complainant was called upon to remit their outstanding dues towards
the total sale consideration af ’the Aunit. However, the complainant
failed to clear the uutstandln&ﬂ}fﬁ;and also never came forward to
take physical possession.of the su‘hiect umit.

That the respondentna.l uﬁeﬂfted'iihﬂmnunt of Rs.2,50,088/- towards
delay in offering of - possession to the complainants. That pursuant to
offer of possession by respondent  no.l, “the obligation of the
complainants commenced for paying EMI's interest towards
respondent no.2. Huw‘ever due to non-payment of the EMI dues,
respondent no.2 issued notice -.dﬁlfé’dj_i-.ﬂiZUlg (page 105 of the
complaint under SARFAESFACT and respondent no.2 recalled the loan
facility advanced to the complainant and vide the same notice called
upon respondent no:1 to c%&l&éphﬁsfbnat booking of the unit and
make refund to rESpondenf'nn.E \

That upon recall of the loan facility by respondent no.2, respondent no.
1 being bound by the terms of the tripartite agreement had to cancel
the provisional booking of the complainant and pursuant to it ,
respondent no. 1 refunded the loan amount of Rs. 2,20,00,000/- to
respondent no.2 on 30.04.2019,
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X.

HARERA

That the cancellation of the provisional allotment of the complainant
was done by respondent no.1 as per the terms and conditions of the
flat buyer agreement. In terms of clause 9 of the said agreement, the
complainants agreed that the earnest money shall be calculated @15%
of the basic sale price of the unit and further the complainant also
authorized respondent no.1 to forfeit the earnest money alongwith the
interest and cost of delayed payments in case of non-fulfillment of the

terms and conditions herein cnntaiﬂed

XI. It is pertinent to mention heltefn t{i‘at the flat buyer agreement was

executed much prior totummgmtn force of the RERA Act, 2016 and
the HA-RERA Rules; 2017. Furﬁ;taﬁ-l;he- adjudication of the instant
complaint for thi‘e-ﬁm‘pﬂse"ﬁfgréﬁﬁﬁg interest and compensation, as
provided under RERA ACT, 2016 has to be in reference to the
Agreement for Sale executed in terms of said Act and said Rules and
no other Agreement, whereas, the FBA/being referred to or looked
into in this proceediﬁj_s.?i#-ﬁn Agme&“ment executed much before the
commencement of RE’LFSQ and such-agreement as referred herein

above.

E. Reply by the respn"’n:fbﬁi no. 2

I.

That the present complaint is not maintainable as respondent no. 2
being a financial institution is presently governed by the Reserve
Bank of India and the authority has no jurisdiction to deal with any
matter in respect of financial institution. The respondent no. 2 is not
the developer of the project or a real estate agent nor the promoter of

the real estate project.
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That the present complaint is not maintainable as the contentions

made in the complaint against respondent no. 2 are only an
afterthought. The main dispute as it is apparent from the contents is
only between the complainant and respondent no. 1regarding delay
in construction, possession of the unit and payment of Pre-EMIs by
respondent no. 1 to respondent no. 2.
The complainant apprnache:i lﬁﬁpnndent no. 2 for grant of loan
against mortgage of prnper}:yjﬁ gmgsnun. Consequently., respondent
no. 2 granted the !uan ufRs 2 ZG 00 {}Oﬂf- It is submitted that at the
behest and under the mstmcﬂuna uf the aamplamant vide letter for
request for dtsbursa] dated 30.09.2014, respondent no. 2 disbursed
loan amount of Rs.2.20 crore to respondent no. 1 on behalf of the
complainant.
That the parties entepgd iﬁtﬂ -'-Frl_ﬁagtife agreement on 04.10.2013
whereby it has agreed that there wguld be no repayment default of
loan amount for any rea@mwhaﬁéegrmghﬁmg but not limited to
any concern/issues by and between the complainant and respondent
no.l.

On the date of hearing the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 19(6), (7) & (10) of the Act to plead

guilty or not to plead guilty.
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7.

Copies of all the relevant documents have been filed and placed on the
record. The authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents as well as written

submissions made by the complainants.

F. Jurisdiction of the authority

8.

10.

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the p;;raﬁent complaint for the reasons given

Ll

o 0

below. N1 e

b [ |
MRS i S

.I Territorial jurisdiction . =~

As per notification nulf@Z,’ZBIf’—}ffCP dated 14.12.2017 issued by
Town and Counfry Planning-bepqrtlment, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the prbiﬁc.t ;;ﬁ"queaﬁun, is situated within the planning
area of Gurugram District. “Therefore, this authority has complete

territorial jurisdiction tadgal*nﬁths_he present complaint.

L Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

{4j The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
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regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common areas
to the association of allottees or the competent authority, as the
case may be.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the ad]udicatmg officer if pursued by the

complainants at a later stage.

Further, the authority’ t;as ‘nru hrltch in-proceeding with the complaint
and to grant a relief of refun{i in the presant matter in view of the
judgement passed hy--'the Han'bie-ﬂp‘ex Court.in Newtech Promoters
and Developers Prqute Limiten‘ Vs .S‘tate af U.P. and Ors. 2020-2021
(1) RCR (C), 357 dnd rﬂ;erated in aass of M/s Sana Realtors Private
Limited & other Vs Untgn uf Indfﬂ& athsr‘s SLP (Civil) No. 13005 of
2020 decided on_;.?.:ﬂS.Jz_*GZther;gm 11_:,11;_1__5 been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority. and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, 'interest’, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, and interest on the refund amount, or directing
payment of interest for delayed delivery of possession, or penalty
and interest thereon, it is the regulatory authority which has the
power to examine and determine the outcome of a complaint. At the
same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of Section 71 read
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13

14.

15.

HARERA

with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to
expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against the

mandate of the Act 2016,”
Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount. j_,{ ;

b S -
G. Findings on the objections raised by respondent no. 1

G.I Objection regardl&g,cgypla i ? _ 3:13 in breach of agreement for
non-invocation of arbitration. .

The respondent no. has raised an objection that the complainant has
not invoked arbitration proceedings as per flat buyer's agreement
which contains | provisions regarding initiation of arbitration
proceedings in case of breach of agfggment. The following clause has
been incorporated wrtaa'h;tratidmlﬂ j‘;he-huyer's agreement:

“Clause49. All or any;ﬁfg’?yce?qgisi@'qyt or touching upon or in relation to the terms
of this Application and/or ﬂurrﬁtg!er’s ai.r«'}amﬂt ineluding the interpretation and
validity of the terms thereof and the rights and obligations of the parties shall be
settled amicably by mutual discussion failing which the same shall be settled through
Arbitration. The Arbitration shall bé governed by Arbitration and Conciliation Act,
1996 or any statutory amendments/modifications thereof for the time being in force.
The venue of the arbitration shall be New Delhi and it shall be held by a sole
arbitrator who shall be appointed by the Company and whose decision shall be final
and binding upon the parties. The courts in New Delhi alone shall have the
jurisdiction over the dispute arising out of the Application/Apartment buyers
Agreement...."

The respondent contented that as per the terms and conditions of the

application form duly executed between the parties, it was specifically

Page 18 of 28



B HARERA
= GURUGRAM Complaint No. 6467 of 2022

agreed that in the eventuality of any dispute, if any, with respect to the

provisional booked unit by the complainant, the same shall be
adjudicated through arbitration mechanism. The authority is of the
opinion that the jurisdiction of the authority cannot be fettered by the
existence of an arbitration clause in the buyer’s agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil courts
about any matter which falls WIH‘HH the purview of this authority, or
the Real Estate appellate Trihunal ’T‘hus the intention to render such
disputes as nun-arbltral;lg_.s_eqw Fgﬁ:};e.tlgar. Also, section 88 of the Act
says that the prnviﬁiuﬁ#bfﬁgéﬁ&;;;ﬂl be in addition to and not in
derogation of the provisions of any-other law for the time being in
force. Further, the authority puts relianceon catena of judgements of
the Hon'ble Supreme Court, Particularly  in National Seeds
Corporation Limited v. M.Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has; beeii-held that the remedies provided under
the Consumer Protection Act are in addition to or not in derogation of
the other laws in fotce,| Consequently the authority would not be
bound to refer parties to arbitration even if the agreement between
the parties had an arbitration clause. Similarly, in Aftab Singh and
ors. V. Emaar MGF Land Ltd and ors., Consumer case no. 701 of
2015 decided on 13.07.2017, the National Consumer Disputes

Redressal Commission, New Delhi (NCDRC) has held that the
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1
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arbitration clause in agreements between the complainant and
builders could not circumscribe the jurisdiction of a consumer forum.

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the face of an existing arbitration
clause in the builder buyer agreement, the Hon’ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision
petition no. 2629- 30/2013 hr clvﬂ appeal no. 23512-23513 of
2017 decided on 10.12. 2018; ’ apheld the aforesaid judgement of

» -H s
NCDRC. The relevant par& nf the!' ]udgement passed by the Supreme

Ty e

Court is reproduced below:

“This court in the series of judgements as noticed above considered the provisions of
Consumer Protection Act, 1986 as well as Erbi:mtr‘an act, 1996 and laid down that
complaint under Eﬂﬂmr Protection A befng a spedfm' remedy, despite there
being an arbitration ugﬁséinem !:he: procee mgs bafore Consumer Forum have to go
on and no error cammtcted f:y G‘pnsamer Fi 1umr-, rejecting the application. There is
reason for not mter;eftmg proceedings under \Gonsumer Protection act on the
strength an arbitration agreement jby- 4!;#199@6 The remedy under Consumer
Protection Act is a remedy provided-to-a“consumer when there is a defect in any
goods or services. The complaint means any allegation in writing made by a
complainant have also been, ﬂp'lmlledm Section 2© of the Act. the remedy under the
Consumer Protection Act is confined to complaint by consumer as defined under the
Act for defect or deficiencies mused by a service provider, the cheap and a quick
remedy has been provided to the consumer which is the object and purpose of the Act
as noticed above.”

Therefore, in view of the above judgements and considering the
provisions of the Act, the Authority is of the view that the complainant
is well within the right to seek a special remedy available in a
beneficial Act such as the Consumer Protection Act and RERA Act,

2016 instead of going in for an arbitration. Hence, we have no
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hesitation in holding that this Authority has the requisite jurisdiction

to entertain the complaint and that the dispute does not require to be

referred to arbitration necessarily.

. Findings on the relief sought by the complainant

H.1 Direct the respondent no. 1 to refund the amount of
Rs.2,65,84,354 /- paid by the complainant along with
prescribed rate of interest.

In the present case, the complainant intend to withdraw from the

project and is seeking return nLQe amount paid by him in respect of
subject unit along with mtere;;at‘ithe prescribed rate as provided
under section 18(1) of the Aﬁt.Sap. 18(1). of the Act is reproduced

below for ready reference.

“Section 18: - Rehlm of amount and-campemm;on
18(1). If the promater fails to complete or is.unablé to give possession
of an apartment, plot, or building. -

(a) in accordance with the terms of the agreement ﬁ.?r sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to du‘cunnnummé nf his. bysfpe.sj.ar a‘devéloper on account of
suspension or revocatien ﬂﬁtﬂe reg;sqntbg under this Act or for any
other reason,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be,
with interest at such rqge as may be prescribed in this behm",-"
including campenshn‘an in thethanner as provided under this Act:"

(Emphasis supplied)

Admissibility of refund along with prescribed rate of interest: The
complainant is seeking refund the amount paid by him at the
prescribed rate of interest. However, the allottee intends to withdraw

from the project and is seeking refund of the amount paid by him in
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respect of the subject unit with interest at prescribed rate as provided

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of

lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates whﬁ:}l the State Bank of India may fix

from time to time for fand}{qy ﬁa tﬁ#generaf public.
The legislature in its w1sdnmﬁa t!ﬁ;ubﬂrdmate legislation under the

provision of rule 15 of the rule;, has determined the prescribed rate of
interest. The rate uf lpferESE 50 datermined, by the legislature, is
reasonable and iﬁﬂxe said rule is followed to award the interest, it will
ensure uniform pﬁétﬁ;e in all the cases.

Consequently, as per _w’ebs'ite of the State Bank of India ie,
https://sbi.co.in, the marginal-cost-of lending rate (in short, MCLR) as
on date i.e.,, 16.10.2024 is'g'.iﬁ%.-"?;fthrdingly, the prescribed rate of
interest will be mai'gfpalfﬂ‘stipﬂeﬁipg‘;ﬁte +2% i.e., 11.10%.

The definition of term 'infg_rest' as defined under section 2(za) of the
Act provides that thé rate nf'interedst chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:
“(za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the allottee,
in case of default;

(ii) the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee
to the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

23. In the present complaint, the complainant was allotted unit no. 1032

on 3™ floor in Tower-l in the pmject “Indiabulls Enigma” for a total
consideration of Rs.3,02,65 {5@ fﬁn Hnd a sum of Rs.2,65,84,354/-was
paid, out of which the mmplﬁim;n; paid an amount of Rs.45,84,354 /-
of this own funds and Rs2, 20 ﬂU GDLU was disbursed by respondent
no. 2 as loan. The eofnﬁ:llainant opted for a loan from respondent no. 2,
which included the subvention scheme till the possession of the unit is
handed over to the cofﬂplqinant. Thereaﬂ:er, the complainant and both
the respondents entered into a tr1 partlte agreement on 04.10.2013
wherein respondent no. 1 undertunk the liability to pay the Pre-EMIs
till the offer of possession to respondent no. 2 on behalf of the
complainant. In pursuance of this, respondent no.2 disbursed the
payment of RS.E*ZU,{J{].ODU}- : .

24. As per Clause 21 of the builder buyer agreement dated 04.10.2013, the
due date for completion of the project and offer of possession was
04.04.2017. The respondent no. 1 obtained the occupation certificate

on 17.09.2018 (as on page no. 44 of respondent no.l reply) and

thereafter, offer of possession was made to the complainant on
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10.12.2018. The respondent no. 1 thereafter stopped paying the
interest on Pre-EMIs to respondent no. 2.

The complainant on 25.06.2018 sent a notice to respondent no.l
through its directors, requesting respondent no.l to cancel the
booking of the said unit and refund the amount back with interest to
the complainant. The relevant para of the notice is reproduced as

below: T kit

“17. That you addre;sg;n&rijm 5 please note that 1. You
have failed to camplh;iﬁ'fﬁc’fﬁfé’:terms of the Agreement and
are unable ;_u*;gﬁve possession of the flat to my client(s) you
addresses no:1'to.5 are iéﬁ&fﬁg*vqg&hﬂunds at my client(s)
residence/work place.and they are dmng ‘hooliganism and
these vagabounds extended life threats to, my client(s) and
their farily members femployees.in the fiame of extracting
maneyijr'EHIs, inspite of the fact;-_;hqt my-client(s) have not
got possession of the flat till now, hence-my client(s) are no
longer thérgri‘!agd in the sm’i:i flat jand " hereby call upon
addresses no. 1 to.5 to cancel the booking of the flat and
refund back my client(s) money with 18% interest.
[ Emphasis supplied]

Thus, it can be ascertained that the _comlplainant has first expressed his
willingness to surreﬁder t.he unit on I25.06.2013. The complainant
requested the respondent that he wishes to withdraw from the project
and made a request for refund of the paid-up amount on its failure to
give possession of the allotted unit in accordance with the terms of
buyer's agreement. That respondent no.2 issued notice for loan recall
and enforcement of security to the complainant and respondent no. 1

on 11.03.2019 and 26.03.2019. As per clause 8 & 9 of the said notice
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“Clause 8-That in terms of Clause No.9 of the Tripartite Agreement,
upon occurrence of event of default under the Loan Agreement, and
upon intimation by IHFL to Builder, the Builder is bound to cancel the
allotment of the Property and the Builder is liable to refund the
outstanding amount under the loan Facility to IHFL as per the
Tripartite Agreement.”

“Clause 9- That since event of default has occurred, the Loan Facility
has been re called and Rs.2,25,99,494/-(Rupees Two Crore Twenty Five
Lakhs Ninety Nine Thousand Four Hundred Ninety Four only),
(hereinafter referred to as “Due Amount”) has become due and payable
as on March 11, 2019 along with future interest, we hereby call upon
you the Borowwer(s) to make the payment of Due Amount within 15
(Fifteen) days from the issuance of the present notice with intimation
to the Builder. P!ease note i that in the event the Due Amount is not paid
within the period qf 15 (Ffﬁeen) days, the security under the Tripartite
Agreement shall stand invoked. Unless otherwise intimated, on the
invocation of security, the Builder i.e. the Adressee no.1 shall without
any further notice from IHFL, cancel the allotment of the Property
under intimation to IHFL and remit the sum of Rs.22,599,494.16/- in
favaur of IHFL. It is pertinent to mention here that the remittance of
aforesaid sum is withuut pm;umce to the nghtx of IHFL to be entitled
to future interest and other charges till the actual date of payment in
terms of the Loan Agreement.”, W (5

[Emphasis supplied]

27. Further, clause 9 of the ent talks about cancellation

/withdrawal by gﬂ@e%e}%\%m }R ;ﬁe clause is reproduced

as under: -

9."The D@Ve!u‘ﬁer aﬁa}“ the Puyer ﬁéreby agree that the earnest money
for the purpose of this Flat Buyers Agreement shall be calculated
@15% of the Basic Selling Price of the Unit. the Buyer hereby
authorises the Developer to forfeit the earnest money along with the
interest and cost on delayed payments in case of non-fulfillement of the
terms and conditions herein contained”
[Emphasis Supplied]
28. The above said unit was allotted to complainant on 04.10.2013. There

is a delay in handing over the possession as due date of possession
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was 04.04.2017 whereas, the offer of possession was made on
10.12.2018 and thus, becomes a case to grant delay possession
charges. However, the complainant wants to surrender the unit and
want refund. Keeping in view of the aforesaid circumstances that the
respondent-builder has already offered the possession of the allotted
unit after obtaining occupation certificate from the competent
authority, it is concluded that tEE c')umplamant surrendered the unit
after the due date of pnssessm:: a:}dﬁbefﬂre the occupation certificate
D AT

was received by the resEnnient-prumuter

The respondent/ pmmmaer was hnuﬁﬁ tb:.a@ﬂud respond to the pleas
for 5urrenderfmdiﬁﬂrawal and refund of \ the ‘paid-up amount but
t éu&i to ﬂle}aﬁlﬂ'e of the complainant
in making the pa}n‘i‘egﬁs tkp resp ncq?nm}d’g'apd on respondent no. 2
recalling the loan a'r!m’mQaﬁﬁc yu 1 cancelled the unit of
the complainant and sent ;aul't_a::vunt‘i of Rs.2,20,00,000/- to

ﬂﬁ!?} w% also agreed to have

respondent no.1 p;ml?ntgﬁ t

&

respondent no. % R whi%
received. In clause :{m ap pqge no. 9 n} ﬁie reply filed by respondent
no. 2, respnndent no.2 has c!early admltted that respondent no.1 has
refunded the amount of Rs.2.20 crores disbursed by it on behalf of the
complainant.

Thus, keeping in view the aforesaid factual and legal provisions, the
respondent no.1 cannot retain the amount paid by the complainant

against the allotted unit and is directed to refund the same in view of
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the agreement to sell for allotment along with interest at the rate of

11.10% (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date +2%)] as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017, from
the date of each payment till the actual realization of the amount
within the timelines provided in rule 16 of the Haryana Rules 2017
ibid.
H. Directions of the authority

31. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upen the promoter as per the function entrusted to

the authority under section 34(f):

i The respondent no.1 is directed to refund the full paid-up amount
of Rs.45,84,354 /- alongwith interest at the prescribed rate ie,
11.10% on the balance amount, from the date of each payment till
the actual reﬁ'liﬁtinn of the amount within the timelines provided
in rule 16 of the Haryana Rules 2017 ibid.

ii. The respondent no. 1 is directed to obtain a no dues certificate
from respondent no.2 and provide the same to the complainants
within a period of 30 days from this order.

iii. A period of 90 days is given to the respondent to comply with the

directions given in the order and failing which legal consequences

&
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would follow.
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32. Complaint stands disposed of.
33. File be consigned to registry.

Dated: 16.10.2023

A Haryana RealbEstate

Regulatory Authority,
Gurugram

GURUGRAM

Page 28 of 28



