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1. cR/24812022 I.lmesh Kumar & Renu Bala

M/s S.S. CrouP Pvt Ltd

2. cR/5638/2022 Umesh Kumar & Renu Bala

M/s S.S Group Pvt Ltd

roup Pvt. Ltd.

e Leal''

CORAM:

Shri Arun Kumar

Shri Vijay Kumar Goyal

Shri Ashok Sangwan

ORDER

1. 'lhis order shall dispose of both the complaints

this authority under section 31 of the ILeal

AI'PIiARANCIi

Sh. Varun llooda
and

Sh. Rahul Bhardwai

Sh. Varun tlooda
and

Sh. Rahul Bhardwaj

Chairman

Member

Member

Utled above filed bcfbrc

Estate (Regulation antt

Development) Act,2016 fhereinafter referred as "the Act") read with rulc

28 of the Haryana Real Estate [Regulation and Development) Rules' 201 7

fhereinafterreferredas.,therules,,)forviolationofsectionll(4)(a)ofthc

Actwhereinitisintelaliaprescribedthatthepromoterslrallbc
responsible for all its obligations, rcsponsibilities and functions to thc

allottees as per the agreement for sale cxccuted inter se bctween partics

2. The core issues emanating from them are similar in nature and thc

complainant(sl in the above referred matters are allottees of thc proicct'
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namely "The Leaf', Sector-85, Gurugram being developed by the samc

respondent/promoter i.e., M/s S S' Group Pvt' Ltd The terms and

conditions of the buyer's agreements and fulcrum of the issue involved in

all these cases pertains to failure on the part of the promoter to delivcr

timely possession ofthe units in question, delayed possession charges and

direct the respondent to quash the illegal demands on account of Irl'C' area

increase and club charges.

3. The details of the complaints, reply status, unit no ' date oI agreemcnt'

possession clause, due date of possession' total sale consideration' total

paid amount, and relief sought are given in the table below:

Proiect Name and L993gS! !e-!eaL!"qlsrlLS
ResidentialNature of Proiect

DTCP License No. and validitY 81 0f2011dated 15.09

1.5.09.2024 _.
Registered 23 of 2079

a. fsirtsirr-
8,1 Time oJ honding ov

8.1 (o) subject to term!

subject to the Jlot buYet

with oll Lhe Lerms onc

agrcement ond not bei

ony of the Ptovisions oJ

complrcd with oll Prc

HRERA Registered

Posscssion Clause

09.2011Valid uP to

u!!Er4m

2019 dated 01.05.2019

ng over the Possession

terms of this clouse and

buyer(s) hoving conPlietl

$ ond conditions of Lhis

ot being in deloult under

ons of this agreemenL ond

ll provisions, formoliLres,
prescribed bY thc

oPer Proqoses to
on oftheflotwithin
l6) months from the

sgreemenL, The lot
nderstonds thal l.he

'ntitled to a gt'oce

,Iter the exqirY ol
r such extended

tg dnd obtoining
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Complaint No 248,563a 2022

occupation certiJicste in respect

Group llousing Comqlex

1,40,08,000/

Rs

83,16,915/

lrom rhe date
ofsigning ol
buyer
agreement
including
grace period
ot90 days)
(tNote:
inodvettentlY

18.10.2016

vide
prcceedings

Rs,

83,16,9151

TC-
Rs

1,51,34,780/
(page 75 ol
replY)

I DPC

2 Arcr

3 PLC

4 LitiSal
ion

paid

Darc of
builder buYer

agreement

Due date of

Complaint no. /
Title/ Date of
Filing / RePIY

24 0A.20Z l

07 09 2021

12.12 2013

12.03.2017

olsienins oi

including

inodvertencly

1212.2A15

noor,buildin

admeasurin
g 2600 sq ft
lpage 25 ol
complain0

cRl24A/2022
Umesh Kumar &

Renu Bala

M/s S.S- Croup Pvi.

Ltd

DOF: 20.01- 2022

Date olreply

0a.o7.2022

0s 2022

12 0s 2022
floor,burldin

cR 1563A /2022
llmesh Kumar &

Renu Bala

M/s S.S Group PvL

Lrd

D0F:30.08.2022

Date olreply
received i

2A 02.2023

2
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Complaint No 248,56

4.

Note: ln the table referred "bd--u" .".uin 
"bbt"uirtions 

have been uscd 'fhey

elaborated as follows:

Abbreviation Full form

DOF Date of filing comPlaint

TC Total considcration

AP Amount Paid bY the allottee(s)

'IheaforesaidComplaintswerefiledbytheComplainantallottce(S)a8ail)St

the promoter on account of violation of the builder buyer's agreellrcnL

executed between the parties in respect of subiect unit for not hauding ovcr

the possession by the due date, seeking delayed posscssion chargcs and

direct the respondent to quash the illegal demands on account of I)l'(l' :Irca

increase and club charges.

Ithasbeendecidedtotreatthesaidcomplaintsasanapplicatlonforntln-

compliance of statutory obligations on the part oI the promotct'

/respondent in terms of section 34[0 of the Act which mandatcs thc'

authority to ensure compliance ofthe obligations cast tlpon the pronrotcrs'

the allottee[s) and the real estate agents under the Act' thc rulcs and thc

regulations made thereu nder.

6. The facts of all the complaints filed by the complainant-allottee(s) artr

similar.outoftheabove-mentionedcases,theparticularsofleadcasc

cR/248/2022 lJmesh Kumar & Renu Bolor Vs' M/s S'S' Group Pvt' Ltd'

are being taken into consideration for determining the rights of thc

allotteeIs) qua the relief sought by them

5.

A. Proiect and unit related details

l)age 4 ol:i 1
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7. The particulars of the project, the details oI sale consideration' thc amounl

paid by the complainant[s), date of proposed handing over the posscssion'

delay period, ifany, have been detailed in the following tabular fornl:

CR/248/2022 Umesh Kumar & Renu Bator Vs' M/s S S' Group Pvt' Ltd'

I

Complarnr No. 248, 5638 "2022 )

Detail ss. N. Particulars

1 Name of the project "The Leaf', Sector 85, Gurugram

Group Houstng ComPlex2 Nature of project

4.

3 RERA Registered/ Not

Registered

Registered

23 of 2019 dated 01.05 2019

no.DTPC License 81 0f 2011 datcd 16.09 201 l

15.09.2024

11.9 Acrcs

Validity up to

Lrcensed area

5. Unit no. 4A,4th noor, Building No 5

[page 25 of comPlaint I

2600 Sq. Ft. (suPcr arca)

Ipage 25 of comPlainrl

2812 sq. l't. i.e.

i.e. lncreased bY 212 sq il and rn

perccntaBe B.15Yo

[Page 12 of comPlaint]

7 Incrcase in area of the uniL

vide lntimation of offer of
possession dated

0'1 .09.2027

u Date of Allotment t9.09.2012

lpage 23 oI comPlaint I

72.72.2013

[page 24 of comPlaint I

9. Date of execution of floor
buyer's agreement

10. Possession clause 8. Possession

8.1 Time of handing over thc

possession

l'agr 5 (,1 :t l

I
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B.

B,

Facts ofthe comPlaint

'Ihe complainants have made the following submissions in the complaint:

a. That the respondent made advertisement in the newspapers and

billboards with regard to the location, amenities and specifications of

Page 6 ot 31

Complaint No 24A,5638'2022

developer, the developer proposcs to

handover the possession of the flat

within a period of thirty six months

from the date of signing of this

asreement. The tlat buyer(sl agrccs 'rttd

uiderstands that thc doveloper shall hr'

11. Due date of Possession

of 90 days)

l'Nole: modve cntly fienlioncl tlt"- 'l"t'
iz.lz.zote os groce rerrcd i\ not n' lutl'd

vide proceedings doted 20 08 2024)

Rs. 1,40,08,000/-

(page 26 of comPlaint)

Rs.83,16,915/-

(As per SOA dated 15.013.2017, pagc 52 trl

72. Total sale consideration

14.

13. Total amount Paid bY the

complain ant

OEup-*i*.".tincate dated

15 Offer of possession 07.09.2021(Page B0 ol rcPlYl

I
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Complarnt No. 248, 5638'2022

the project under the name "The Leaf at SS City"' Sector - 85' Gurugram'

Haryana. Following which the complainants approached the

respondent for booking of unit in the respondent's project

That the complainants paid an amount ofRs 12'00'000/- at the timc

of booking on 79.09.2072 and accordingly the respondent issucd

allotment letter to the complainants of residential unit no 4A located

on fourth floor of tower/building no B-5 in the said group housing

complex, having an approximate super area of 2600 Sq Ft'

That the complainants subsequently along with the rcspondcnt

entered into apartment buyer agreement on 72'1'2 2013 whereby thc

complainants agreed to buy a residential unit no 4A located on fourth

floor of tower/building no.B'S in thc said group housing complcr'

having an approximate super area oi 2600 sq ft located at "l he l'cal''

foratotalsaleconsiderationofRsl'40'08'000/-whichincludcsllSl''

IiDC, lDC, Car parking charges, PLC, club membership chargcs

d. That the complainants have subsequently kept paylng all thc

instalments as demanded by the respondent and till today has paid a

total amount of Rs. 83,16,915/- out of total salc considcration ol Ils

1,40,08,000/-.

'Ihat as per clause 8.1 of the buyer agreement datcd 12 12 2013 thc

respondent was supposed to complete constructions ;rnd dcltvcr

possession of the said unit to the complainants within a pcrlod of :16

months from the date of execution of rhe buyer agreenrcnl' l c

12.12.2016, wiLh further grace period of 90 days' mcan ing lhcrL'by Lhc

respondent was liable to deliver posscssion in all rcsllccts latosl b)'

rz .o3 ,201-7 .

b.

l'agc 7 ol31
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I That the respondent assured and made the comPlainants believe that

they are developing the proiect at a fast pace and possession of thc

completed apartment along with occupation certificate would be

handed over to the complainants within 36 months The payment was

to be made as per the construction linked plan which is annexed as

annexure-1 of the buyer agreement.

g. That the complainants were also looking for purchasing a residential

unit for his personal use. A representative of the respondent contacted

the complainants and allured him to purchase the said unit jn thc said

project/housing complex. The representative of the company claimed

that the respondent is a renowned name in the field of construction and

is known to handover the possession of the project on time but all such

promises have clearlY failed.

h. That the complainants vide email dated 18 10'2017 enquired regarding

the status of construction from the respondent as the duc datc of

handing over the possession had been passed and it was made clear by

the complainants that no further payment of any instalments wou ld be

made till the time commitment of date of handing ovcr possession rs

made.

i. That subsequently even after passage of four years from the deemed

date of possession i.e. 18.10.2017 on receiving no update regarding

possession, the complainants again send an email dated 09 03 2021

enquiring the status of construction to which the respondent replied

on 10.03.2027 stating that the proiect is still under construction

j. That the complainants finally after waiting for more than four and hall

years finally received illegal offer of possession letter which was

accompanied by unreasonable and unwarranted demand of money

l'age I ol 3.l

Complaint No 24A,563A '2022
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I,

k. That the complainants time and again reminded the respondent to

complete the project in time and to provide possession of the

apartment despite paying the demanded amount within timc but to no

avail as the respondent has completely failed to complete the proicct

within the stipulated time.

That as per the buyers' agreement, the respondent undertook to

handover the possession of the said unit within 36 months from thc

date of execution of agreement dated 12'12 2Ol3 i'e , possession ought

to have offered by the respondentby 72'12'2015 After the passing of

nearly four and half years after the supposed datc of complction ol'

proiect or offering of possession to the complainallts' the rcsporrderlt

has scnt illegal possession letter which needs to be quashcd as thc

same is not in accordance with the buyer agreement and the scttlcd

Iegal principles.

'fhat the respondent in an arbitrary manner and withotlt any

justification increased the area of the said unit by 212 sq ft wilhotrt

any change in the covered area. The super area as calcula[cd by thc

respondent is erroneous and dgainst the settled principlcs of law lhc

respondent cannot charge the complainants same amount oI moncy lbr

carpet area which is covered by the said unit and cornmon arca rvhich

is shared by all the allottees. Hcnce the demand of lLs 11'30'80t)/- otr

the account of increase of super area is Iiable to be quashcd

That the respondent has wrongly charged preferential location chargcs

as the same are not payable by the complainants hence' an amounl ol

Rs. 3,60,000/-, which have already been paid by the complainants sha ll

be refunded and fresh demand of PLC is required to be quashed

Complainr No. 248, 563A'2022

n

I)ag.9 ot 31
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p,

That as on 12.03.2017 i.e. the deemed date of possession' thc

complainants have paid an amount of Rs83,16'915/- which werc

demanded in contravention to the buyer agreement as the instalments

were demanded much prior to the stage of construction when they

were due. Hence, no amount was payable on 12 03 2017 and any

demand raised after 18.10.2017 do not qualify for levy of interest on

account of non-payment as the complainants clearly communicated to

the respondent that since construction period as given in thc

agreement had expired, any further demand would only be paid oncc

the respondent clearly communicates date of handing over of

possession, which was never done.

That the respondent did not have the requisite clearances from thc

concerned departmdnt at the time of start of construction when the

first demand were raised The said demand were totally illegal as thc

construction could not have been started in the absence of thc

necessary governmental clearances.

q. That the complainants are not liable to pay GST as charged by thc

respondent. The unit was to be delivered on 12'03 2017 and GS'l'only

became applicable post 30.06.2017 hence, if the unit was delivercd

timely by the respondent, the complainants would not have been liablc

to pay GST. lt is due to the fault of respondent that GST has becomc

applicable to the present unit and hence the liability has to be paid hy

the respondent alone.

r. That the respondent cannot Club Charges as at present no clttb is

constructed or functional, hence, in accordance with the scttled legal

principles in the absence of fully functional club' no club charges are

payable hence, the same are required to be quashed'

PaBe 
.10 of 31
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That the respondent has failed to perform their part of the contract

although the complainants have performed their part oI the contract in

time bound manner.

That because of the delay and latches and wrongful acts on the part of

the respondent, the complainants is the only aggrieved party as thc

respondent is beneficiary parry on all accounts They have already

coerced the complainants to pay a sum of Rs 83,16,915/- l'hc

respondent has not fulfilled its promises of handing over the

possession of the flats as per the schedule mentioned in the agrccmellt'

That it is submitted that the respondent is not considering thc loss

accrued to the complainants on account of their faults' 'l'he

complainants are entitled to receive the loss suffered due to default in

competition of the project from the respondent as the aforesaid loss is

directly connected due to the persistent and continuing deficicncy in

service on the part of the respondent. The complainants is entitled lor

interest on the deposited amount of Rs'83,16,915/- from 12 03 2017

till today and they are further entitled to the damages on account of

harassment, mental agony, litigation charges which was initiatcd on

account of fault of the respondent alone, along with compensation

towards anger, anguish and frustration and sadness along with intcrcst

@ 18% per annum. The complainants are seeking delayed posscssion

interest on their deposited amount till date along with compensation

from the respondent.

v. That such wilful negligence of the respondent caused deficicncy tn

service thereby adopting unfair trade practice which constrained thc

complainants to seek redressal before the Court

Complaint No 248, 5638'202'2

S.

u.

I'age 11 ot 3l



C.

9.

ffi HARERA
#- eunuenau

11.

the complainants were fully satisfied about all aspects of the

took an independent and informed decision, un-influenced in

by the respondent, to book the unit in question'

Complaint No. 248, 5638'2022

10

D.

w.Thatforwilfullatchesandmalafideaction/in-actjon,negligenceoIthC

respondent, the complainants have sustained much more physical and

mentalharassmentonaccountofdeficiencyandunfairtradeprdCtjcC

by respondent which can only be compensated by a sum of Rs

8,00,000/- or more. The complainants are left with no alternativc but

to seek asylum of the Court for redressal of their grievances'

Relief sought bY the complainants:

The complainants have sought following relief(s)

a. Direct the respondent to pay delayed possession chargcs'

b. Direct the respondent to quash all the illega) demands rarscd by thc

respondent on the account of PLC, increase in area' intcrest on dclayccl

payments, club charges and arrears of previous demand as thc sa tnc a t e

in contravention ofsettled legal principles

0nthedateofhearing,theauthorityexplajnedtotherCspondcnt/pr0motcr

about the contraventions as alleged to have been comnlittcd in rclaliorl to

section 11(4) (aJ ofthe Act to plead guilty or not to plcad guilty'

Reply by the resPondent

'lhe respondent contested the complaint on the following grounds:

.IhattheComplainantsaftercheckingtheveracityoftheprojecLapproacltt:d

the respondent and expressed their interest in booklng a trnil in tho

residential project developed by the respondent The Leaf' Setor t)3' Vill'rgt'

Sihi,'l'ehsil Manesar & District Gurugrant, tlaryana l'he complainants' prro r

booking conducted extensive and independent enquiries with rcgard to thL'

project through a real estate agent Property Junction l{ealtors Pvt l'td and

project and

any manner

Page 12 of31
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'Ihat the complainants, in pursuance of the application form datcd

lo.Og.2}72,were allotted a unit bearing no 44, located on the buildinS- 5'

in the project. The complainants consciously and willfully opted for a down

payment plan for remittance oI the sale consideration for the unit ln

question and further represented to the respondent that they will rerrit

every instalment on time as per the payment schedule The respondent hacl

no reason to suspect the bonafide of the complainants and proceeded to

allot the unit in question in their favour.

'Ihat after fulfilling certain documentation and procedurcs thc allotnlcut

letter was issued dated 1g.09,2012 jn favour of the complainants allottinS

unit no.4A in building-5, admeasuring22E0 sq' ft Thereafter' immediately

on 1,2.12.2013, the buyer agreement was executed betwe en thc partics

whichcontainedthefinalunderstandingsbelweenthepartiesstlpulating

all the rights and obligations.

d.'lhatthecomplainantshavenocauseofactiontofilethcprcscnLcompl'lillt

aS Lhe Same is based on an erroneous interpretation of the pror,isions ol lhtl

Act as well as an incorrect understanding of the terms a nd conditlons ol thtr

buyer's agreement. The complainants are investor and have bookccl thc Lttrt(

in question to yield gainful returns by selling the same in thc opcn rnarkL't

However, due to the ongoing slump in the real estate market' thc

complainants have filed the present purported complaint to wrigglc out o{

the agrcement. Moreover, the complainants themsclves havc dclayccl the

payment towards the instalment of the unit and only clearcd thc paylrlcrrl

towardstheinstalmentoftheunitandonlyclearedthepaytl]elltsafLCr

continuous efforts made by the respondent after scnding l'lunlcroLls

renrinder and demand Ietters.

Page 13 ol31
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That the complainants have never paid their outstanding dues post 2017

even after continuous reminders and demand letters sent from timc to tlmc

The respondent was always on time in raising the construction oI thc

project and moreover, the complainants as per the terms and conditions of

the buyer agreement opted for a construction linked payment plan for

remittance of the sale consideration for the unit in question and further

represented to the respondent that they shall remit every installment on

me as per the payment schedule The respondent sent demand lcttcrs

dated 04.08.201 7, 74102077, 17 \7'2017' 24 07 '2018' 09.032019'

15.06.2021,28.08.202f and 07 '09'2021t0 the complainants to which thc

Iatter paid no heed and never paid a single penny since 2017

f. 'l-hat the respondents in good faith even issued a posscssiorl lctLcr to thc

complainants dated 07.09 2021 despite the fact that the compla inan ts iailcd

to clear the outstanding dues accruing since 2017 The complainants arc

habitual defaulters who had to be reminded on numcrous occasions to l)av

their instalments/dues vide various remindcr/demand lcttcrs 'l hc to$cI

which contains the complainants' unit is already completed and tltc

respondent has obtained the occupational certificate of the samc

g. 'Ihat the construction of the project was stopped on account of Lhc N(;'f

order prohlbiting construction activity of any kind in the entire N CR by any

person, private or government authority Vrde order datcd 20 07 2016 NCl

placed sudden ban on the entry ofdicsel trucks more than tcn ycars old 'lnrl

sald that no vehicle from outside or within l)elhi would bc pcrmittcd Lo

transport any construction material since the construction activlty $as

suddenly stopped, after the lifting ot the ban it took somc tinlc lor

mobilizationoftheworkbyvariousagcnciesenlploycdr,viththt.

res'ondent 
Pagc 14 ot:il
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h.'that the possession of the unit as per clause 8 1 of the buyer agreement was

to be handed over within 36 months (plus the grace period of 90 days i c 3

months) from the date ofthe execution ofthe buyer agreement and not from

the date of terms and conditions as stated by the complainant who is trying

to confuse the Authority with his false, frivolous and moonshinc

contentions. The date of the completion of the project therefore comcs out

lo be 12.03.20\7. ln addition to this, the date of possession as per thc

buyers' agreement further increased to grace months of 3 months' 'l'he d atc

of the completion of the proiect was further pushed due to the forcc majcu rc

conditions i.e. due to various reasons beyond the control of the respondcnt

which directly affected the executlon of the project Demonetizatlon and

GsTresultedinaseriouseconomicmeltdownandsluggishnessinthereal

estate sector. The respondent, with no cash circulation in the market thc

respondent could not make timely payments to the labourers and thc

contractors which stalled the construction Further' the NGT vide its ordcr

dated 09.11.2017 a complete ban on construction activities in around Dclh i-

NCR which furtler caused serious damage to the project Despite thc

various challenges the respondent is trying his Ievel best to complete thc

said project well within the timeline as declared during the time of

registration.

That the current covid-19 pandemic resulted in serious challenges to thc

proiect with no available labourers, contractors etc for the construction of

the project. The Ministry of Home Affairs, GOI vide notification dated M arch

24, 2O2O bearing no. 40-3/2020-DM-I(A) recognised that lndia was

threatened with the spread of Covid-19 pandemic and ordered a cotnplctc

Iockdown in the entire country for an initial period of 21 days wh ich startcd

on March 252020. Pursuant to the issuance of advisory by the G0l vidc

Pagc 15 oi3l
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office memorandum dated May 13, 2020 regarding extension of

registrations of real estate projects under the provisions of the RFIRA Act

2016 due to "Force Maieure", the Haryana Real Estate Regulatory Authority

has also extended the registration and completion date by 6 months for all

real estate proiects whose registration or completion date expired ancl or

was supposed to expire on or after March25,2020'

j. 'that the complainants have also misrepresented that no updates regarding

the status of the project were provided to them by the respondent Thc

complainants were constantly provided construction updates by thc

respondent from time to time and was well aware of the forcc maicurc

conditions prevailed during the course of time which led in delaying the

competition of the said project. Several allottees, have defaulted in timely

remittance of payment oI installments which was an essential' crucial and

an indispensable requirement for conceptualisation and development of

the project in question. Despite there being a number of defaulters in thc

project, the respondent itself infused huge amount of funds into the proicct

and had diligently developed the proiect in question'

k. 'Ihat the project at present has already been completed and the respondent

have further obtained the occupational certificate from the compctcnt

authorities therefore, it would be difficult for the respondent to pay any

interest on the delayed possession at this stage as the entire amount has

beenusedtoraisetheconstructionoftheprojectAtthispoint'theproject

is complete and any relief cannot be given to the complainants as it would

be detrimental to the interest of the respondent as well as all the othcr

investors who have invested in the proiect.

l. 'that the compensation in the form of interest on delayed possession to bc

paid by the respondent to the complainants at this crucial juncture would

Pagc 16 ol31
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bring a bad name to the goodwill of the entire company and will create a

bad precedent which would eventually lead to an array of similarly filed

frivolous and vexatious complaints asking for a similar relief' leaving thc

Respondent without any funds to carry on the completion of the proiect a

nd would further go bankrupt The Respondent itselfhas infused huge sum

of funds into the project so that the project could be completed on timc'

Despite force majeure conditions the respondent has made all the efforts in

order to complete the proiect in time

m. Further, the complainants have also concealed from the Authority that the

respondent being a customer centric company has always addressed thc

concerns of the complainants and had requested the complainants

telephonically time and again to visit the omce of the llespondent to

amicably resolve the concerns of the complainants'

n. That the respondents had from time to time obtained various licenses ancl

approvals and sanctions along with permits Evidently respondcnt had to

obtainalllicensesandpermitsintimebeforestartingconstructlon.

Furthermore, after the introduction of the Authority' Gurgaon thc

respondent applied for the approval of the same which was grantcd and

approved after paying the composite fee by the respondent'

o. That it is evident from the entire sequence of events' that no illcgality crn

be attributed to the respondent' The allegations levelled by thc

complainants are totally baseless' Thus' it is most respectfully submitted

that the present complaint deserves to be dismissed at the very threshold'

p. Furthermore, the complainants are attemptin8 to raise issucs at a bclatcd

stage, attempting to seek modification in the agreement entered into

between the parties in order to acquire benefits for which the complainants

are not entitled in the least ln addition' the issues raised in the prcscnt

Page 17 ol31
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complaint by the complainants are not only baseless but also demonstratcs

an attempt to arm twist the answering respondent into succumbing to thc

pressure so created by the complainants in filing this frivolous complaint

before the Authority and seeking the reliefs which the complainants ts not

entitled to.

All the other averments made in the complaint were denied in toto'

Copies of all the relevant documents have been filed and placed on thc

record. Their authenticity is not in dispute. Hence, the complaint can bc

decided based on these undisputed documents and submission madc by tht:

parties.

E. Jurisdiction of the authority

14. 'lhe authority observes that jt has territorial as well as sublsct mitllcr

jurisdiction to adjudicate the present complaint [or thc rcasotrs giv''tt

below:

E. I Tcrritorial jurisdiction

15 As per notification no. Ll92lZOl7-|TC.P dated 14 L22017 issucd by'l'orvtt

and Country Planning Department, thc jurisdiction of Iieal Iistattl

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram ln the present casc' lhc projcr:t

in question is situated within the planning area of Gurugratll District

Therefore, this authority has complete territorial iurisdiction to dcal wlLh

the present comPlaint.

E. II Subiect matter iurisdiction

16. Section 11(4)(al of the Act, 2016 provides that the promotcr shall bi:

responsible to the allottee as per agreement for sale Secrion I1(4)(a) Is

reproduced as hereunder:

t2.

13.

Section 11(4)(a)
PaBe 18 ol 3l
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Be responsible for all obligatrcns, re tions under

ti" iriritio* of *it Act ir the rules thereunder

or tZ the allouees as per the ogreeme associ.olion

of allottees, as the case moy be, n ol oll the

ipartmenti, plots or buildings, as the cose mqy be' to the ollottees' or

i1'rs ssmmsn oreas to the assoc@tion of qllottees or the competenl

authoritY, os the case mqY be;

Section 34-Functions ol the Authority:

34A oJ the Act provides to ensure complionce of the obligations cos.t

,pii, in" prororru, the ollottees ond the real estote ogents under this

ict ond the rules ond regulations mode thereunder'

So, in vilw of the provisions of the Act quoted above' the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to bc

decided by the adiudicating officer if pursued by the complainants at a later

stage.

Findings on the obiections raised by the respondent:

F.l Obiection regarding the complainants being investors'

The respondent has taken a stand that the complainants are the investors

and not consumers, therefore, they are not entitled to the protection of thc

Act and thereby not entitled to file the complaint under section 3'l of thc

Act.'t'he respondents also submitted that the preamble of the Act states that

the Act is enacted to protect the interest of consumers of the real estatc

sector. The authority observed that the respondents are correct in stating

that the Act is enacted to protect the interest of consumers oI the real estatc

sector. It is settled principle of interpretation that preamblc is an

introduction ofa statute and states main aims & obiects ofenacting a statutc

but at the same time preamble cannot be used to defeat the enactinB

provisionsoftheAcLFurthermore,itispertinenttonotethatanyaggrieVCd

person can file a complaint against the promoter if the promotcr

contravenes or violates any provisions of the Act or rules or regulations

made thereunder. At this stage, it is important to stress upon the definition
PaBe l9 ot31
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allottee under the Act, the same is reproduced below for rcady

reference:

2(d) "ollottee" in relotion to o real estate proiect means the person to

whom a plot, opartment or buitding, as the case moy be' hqs been

qllotted, sold (whether os freehold or leosehold) or otherwise

tronsferred by the promoter, ond includes the person who subsequently

acquires the said allotment through sole, tronskr or othetwise but does

not include a person to whom such plot, oportment or building, as the

case may be, is given on renL

19. In view of above-mentioned definition of "allottee" as well as all the tcrms

and conditions of the apartment buyer's agreement executed betwcen

promoter and complainants, it is crystal clear that the complainants are

allottee(s) as the subject unit was allotted to them by the promoter''l'hc

concept of investor is not defined or referred in the Act As per the definition

given under section 2 of the Act, there will be "promoter" and "allottcc" and

there cannot be a party having a status of "investor" '[hus, the contention

of promoter that the allottee being an investor is not entitled to protection

of this Act also stands reiected.

F.lI obiection regarding delay in completion of construction of Proiect duc

to force maieure conditions.
20. The respondent-promoter alleged that grace period on account of forcc

maieure conditions be allowed to it. It raised the contention that thc

construction of the project was delayed due to force maieure conditions

suchas demonetization, and the orders of the Hon'ble NGT prohibiting

construction in and around Delhi and the Covid-19, pandemic among

others, but all the pleas advanced in this regard are devoid of merit The flat

buyer's agreement was executed between the parties on 12 1 2 201 3 and as

per terms and conditions of the said agreement the due date of handing over

of possession comes out to be 12.03.2017. The events such as and various

orders by NGT in view ofweather condition of Delhi NCR region werefora

shorter duration of time and were not continuous' n"rrtt,J;"!;T,il

ComplainL No 248,5638
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aforesaid circumstances, no period grace period can be allowed to thc

respondent/builder. Though some allottees may not be regular in payrng

the amount due but whether the interest of all the stakeholders conccrncd

with the said project be put on hold due to fault of some of thc allottces

Thus, the promoter-respondent cannot be granted any leniency for

aforesaid reasons. It is well settled principle that a person cannot take

benefit of his own wrongs.

21. As far as delay in construction due to outbreak of Covid-19 is concerncd,

Hon'ble Delhi High Court in case titled asM/s Halliburton Offshore

Services lnc. V/S Vedantd Ltd. & Anr. bearing no' o'M' P (l) (Comm ) no'

88/ 2020 and I.As 3696-3697/2020 dated 29.05.2020 has obscrvcd Lhat:

'69.'fhe post non-perfotmance of the ControcLor cannot he candonttl

due to the COVID-L? lockdown in Morch 202A in hdio Tlrc CanLtucLot

wqs in breach since September 2019. Opportunities wet e (tiven to Lhc

Controctor to cure the same repeoLedly Despite Lhe sotne, lha

ContracLor could not complete the Proiect. The outbreak of o po"dcnir

connot be used qs qn excuse for non-pert'ormQnce ofa controcL lir whit h

Lhe deadlines were much before the outbreok itself."

22. The respondent was liable to complete the construcrion of the projcct irrld

the possession of the said unit was to be handed ovcr by 1 2 0?'201 7 arrcl is

claiming benefit oflockdown which came into effect on 2 3 03 ' 20 2 0 rv hc rcas

the due date of handrng over of possession was much prior to thc cvcrlt ol

outbreak ofCovid-19 pandemic Therefo re, th e Autho rity is of thc vrcw lhat

outbreak of a pandemic cannot be used as an excuse for non- pcrlorttlatrt;e

o[a contract for which the deadlines were much before the outbrcak itscll

and for the said reason, the said [ime pcriod is not cxcludcd r'vlttlt'

calculating the delay in handing over possesslon,

G. Findings on the reliefsoughtby the complainants

G.l Direct the respondent to pay delayed posscssion cha rgcs/i n te rcst
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ln the present complaint, the complainant(s) intend to continue with thc

project and are seeking possession of the subiect unit and delay possession

charges as provided under the provisions of section 18( I ) of the Act which

reads as under:

"section 78: - Return oI amount and compensotion

iail). I rn" prororrr fiils to complete or is unqble to give possession ofon

oportment, Plot' or bullding' -
ir:i*itiii iirii *n"* an ollottee does not intend to withdraw from the
'piroji"i,7" 

tiou r" poid,by the promoter, interestfor every month ofdelov'

iiti'tni"-nanaing orir of tie possession, ot such rote os moy be prescribed

Clause 8 of the buyer's agreement provides for time period for handing over

of possession and is reproduced below:

nd subject to the llot buyer(s) hovtn!)

occupotion certilicote in rcspec' oJ the Group Housing 
.Complex" ." ,

ZS. fit"er*ot rVhas gone througtr ihe possession clause ofthe agreement nt

theoutset,itisrelevanttocommentonthepre-setpossessionc|auseofthc

agreement wherein the possession has been subjected to all kinds of tcrms

and conditions of this agreement and the complainant not being in default

under any provision of this agreement and in compliance with all

provisions, formalities and documentation as prescribed by the promotcr

The drafting of this clause and incorporation of such conditions is not only

vague and uncertain but so heavily loaded in favour oI the promoter and

against the allottee that even a single default by the allottee in fulfilling

formalitiesanddocumentationsetc.asprescribedbythepromoternray

Comptaint No 248, 563A -2022
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make the possession clause irrelevant for the purpose of allottee and thc

commitment date for handing over possession loses its meaning'

26. Admissibility ofgrace period: The respondent promoter has proposcd to

handover the possession of the unit within a period of 36 months from thc

date of signing of the agreement. In the present case, the promotcr is

seeking 90 days as grace perlod for applying and obtaining occupatiol'l

certificate. The Authority relying on the judgement of the Hon'ble Appellote

Tribunal in appeal no. 433 of2022 tilted as Emoar MGF Lond Limited Vs Babio

Tiwari and Yogesh Iiwori, wherein it has been held that if the allottee wishe s

to continue with the project, he accepts the term ofthe agreement regarding

grace period of 90 days for applying and obtaining the occullaliorr

certificate. The relevant para of the above-mentioned judgcment is

reproduced below:

As per section 18 oI the Act, if the project of the prcmoter is deloyed ond if the

ollottee viishes to withdtow then he has the option to withdrow from the proiect

ond seek refund of the omount ot if the allottee does not intend to withdrow fronl
the prcject ond wishes to continue with the project, the ollottee is to be poitl

interestby the promoterforeoch month ofthe deloy lnouropinioniILheollotLee
wishes to continue with the proiect, he occepts the term of the ogreement

regarding groce period oJ three months Ior opplying ond obtoining thP

occupotion cefiificote. So,in view of the obove soid circumstonces, the oppellonL'

promoter is entitled to avail the groce period so provided in the ogreemenL for
opplying and obtoining the occupotion Certificote

Therefore, in view of the above iudgement and considering the provisions

of the Act, the Authority is of the view that, the promoter is entitled to avail

the grace period so provided in the agreement for applying and obtainrng

the occupation certificate. Thus, the due date of handing over of possession

comes out to be 12.03.20L7.

Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges. Proviso to

section 18 provides that where an allottee does not intend to withdraw

from the proiect, he shall be paid, by the promoter, interest for every month
PaBc 23 of 31
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of delay, till the handing over of possession, at such rate as may

prescribed and it has been prescribed under rule 15 of the rules. Rulc

has been reproduced as under:

"Rule 75, Prescribed rate olinterest- lProviso to section 72, section 18 ond
sub-section (4) and subsection (7) olsection 191

For the purpose of proviso to section 12; section 18; and sub'sections (4) oncl

(7) of section 19, the "interest ot the rote prescribed" sholl be the SLaLe fJct kol
lndia highest morginol cost ol lending rote +2ak :

Provided thot in cose the State Bonk of lndio moryinol cost of lending rate
(MCLR) is not in use, it sholl be replaced by such benchmork lending rotes whtch
the State Bonk oI lndio moy fix from time to time Ior lending to the generul
public."

29. The legislature in its wisdom in the subordinate legislation under thc

provision of Rule 15 of the Rules, ibid, has determined the prescribed ratc

of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

30. Consequently, as per website ofthe State Bank of India i.e., https://sb i.eojn,

the marginal cost of lending rate (in short, MCLR) as on date i.e , 20.08.2021

is 9.100/0. Accordingly, the prescribed rate of interest will bc nlargtnal cost

of lending rate + 2 o/o i.e., 17.700/0.

31. The definition of term 'interest' as defined under section 2(za) of rhc Act

provides that the rate of interest chargeable flrom the allottcc by tho

promoter, in case of default, shall be equal to the rate of intercst which thc

promoter shall be liable to pay the allottee, in case of default. Thc rclevanI

section is reproduced below:

"(zo) "interest" means the rotes ol interest poyoble by the promoter or the
q ottee, as the case may be.

Explonqtion. -For the purpose of this clquse-
the rote of interest chorgeable from the ollottee by the promoter, in cose ol
default, shall be equol to the rote ol interesttlhich the promoter sholl be lioble
to poy the allottee, in cose ofdefauli
the inkrest payoble by the prcmoter to the ollottee shall be tom the doLe Lhe

promoter received the omount or qny part thereof till the dote the omount or

be

15
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port thereof ond interest thereon is refunded' qnd the interest payoble hy Lhe

ollottee to the promoter sholl be from the dote the ollottee defoults in poymenL

to the promoter till the dote it is patdi'

Therefore, interest on the delay payments from the complainant shall bc

charged at the prescribed rate i.e., 11.10 % by the respondent/promoter

which is the same as is being granted to them in case of delayed possession

charges.

On consideration of the documents available on record and submissions

made by both the parties, the authority is satisfied that the respondent is in

contravention of the section 11(a)(a) of the Act by not handing ovcr

possession by the due date as per the agreement. By virtue of clause 8 of thc

agreement, the possession of the subject apartment was to bc dclivercd

within 36 months from the date of execution of agreement For the rcasons

quoted above, the due date of possession is to be calculated from the datc

of execution of buyer's agreem ent i.e ,121'2.2073 Therefore, the duc datc

ofpossession is calculated from the date ofexecution oIbuyer's agrccment

and the said time period of 36 months expired on 12 1 2 20'1 6 As far as grar:c

period of 90 days is concerned, the same is allowed for thc rcasons quotc(l

above. Therefore, the due date ofhanding over possession is 12 03'2017

34. 'lhe respondent has obtained the occupation certificatc on 24082021

Copies of the same have been placed on record Thc Authority is ol llrc

considered view that there is delay on the part of the rcspondcnl to ollet

physical possession of the allotted unit to thc complainants as pcr thc lcrnls

and conditions of the buyer's agreemcnt dated 12122013 cxcculcd

between the parties. It is the failure on part of the promoter to lulfil its

obligations and resp on sibi lities as per the buyer's agreement datcd

12.L2.2073 to hand over the possession within the stipulated pcriod
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Section 19[10) of the Act obligates the allottee to take posscssion o[ thc

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was Sranted

by the competent authority on 24.08.2021. The respondent offered thc

possession of the unit in question to the complainants only on 07.09 2021.

So, it can be said that the complainants came to know about the occupation

certificate only upon the date of offer of possession. 'l'herefore, in thc

interest of natural justice, the complainants should be given 2 months' timc

from the date of offer of possession. This 2 month of reasonable timc is

being given to the complainants keeping in mind that even after intimatlon

of possession practically he has to arrange a lot of logistics and rcquisitc

documents including but not limited to inspection of the complctcly

finished unit but this is subject to that the unit being handed over at thc timc'

of taking possession is in habitable condition. It is further clarified that the

delay possession charges shall be payable from the due date of possession

i.e. 12.03.2077 till the date of offer of possession (07 09.2021) plus two

monrhs i.e., 07.1 1.2021.

Accordingly, the non-compliance of the mandate contained in scction

11[4)[a) read with section 18[1) ofthe Act on the part of the respondent is

established. As such the complainants are entitled to delay posscssirtn

charges atrate of the prescribed interest @ 1.1.70o/o p.a. w.e.[ 12.03.2017

till the date of offer of possession (07.09.2027) plus two months i.c ,

07 .11,.2027; as per provisions of section 18(1) of the Act read with ru le 1 5

of the Rules.

G.ll Direct the respondent to quash the illegal demands on account of PLC,

increase in area, interest on delayed payments, club charges and arrcars of
previous demand as the same are in contravention of settled lcgal
principles.
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37.

38.

o PLC

The complainant has contended that the respondent has unreasonably

charges preferential location charges of Rs. 3,90,0000/- i.e., without any

prior intimation to them whereas the location of the said unit is at the cnd

corner which is not a preferential location.

The complainant has sought to waive of the unreasonable preferential

location charges of Rs. 3,90,000/- the amount taken under the head of

preferential location. lt was pleaded by the complainant that he is not liablc

to pay that amount to the respondent charged illegally. Ilowevcr, the

amount detailed above has been charged as per terms & conditions of IlBn

and payment plan signed by the complainant.

It is not the case of complainants that they did not agree to pay PLC or the

terms and conditions as agreed upon were not adhered to by thc

respondent. Even while signing agreement dated 1.2.12.2013, the

complainants were informed about the liability to pay those charges, So,

now he cannot wriggle out from that commitment and take a plea that hc is

not liable to any amount on account of PLC.

o Increased in area

The complainants states that there is a unilateral increase in super area of

the said unit and was increased from 2600 sq. ft. to 2812 sq. ft. vide offer of

possession dated 07.09.2021.The respondent in its defence submitted that

increase in super area was duly agreed by the complainant at thc timc ol

agreement and the same was incorporated in the buycr

agreement. Relevant clause ofthe agreement is reproduced hereunder:

1.2(d)
"lt is mode cleor that the super areo of the Flot os defined in Annexure -ll is

tentotive ond subject to chonge till the construction of the 'Gtoup llousing
Complex' is complete. The Sole Price poyoble sholl be rccolculoted upon

PaEez7 of 3'l
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confirmation by the Developet of the frnol super oreo of the soid FLAT ond ony
increase or reduction in the super orea of the soid F'LAT sholl be poyoble or
refundoble, withoutany interest, ot the some rote per squore feet as ogteed herein
obove. lf there sholl be an increose in super orea, the Flat Buyer(s) ogrees o d
undertakes to poy for the increase in super oreo immediately on demand by the
Developer ond iI there shall be o reduction in the super area, then the relundoble
omount due to the Flot Buyer(s) shall be odjustecl by the Developer from the linol
instolmentos setlorth in the schedule oJ poyments oppended in Annexure l.

41. Furthermore, clause 7.2 states that if the alteration in size of the unit is in

excess of 10%, then the developer shall obtain the written consent of the

alloltee, The said clause is reproduced below:

In case ol ony mqjor olteration/modilicotion resulting in excess ol 10o/o

chonge in the super atea olthe Flqt ln the sole opinion oJthe Developer any
time prior to and upon the gront oI ocCupation certiJicate, the Developer
shall intimate the Flot Buyet(s) in wrt ng the chonges thereof and the
resultant change, il any, in the Sale Price ol the Flot to be poid by him/her
dnd ahe Flot Buyer(s) agrees to deliver to the Developer in writing
his/her/their consent or objectlons to the chonges within thirty (30) doys

Jrom the dote oJ dispdtch by the Developer ol such notice Joiling which the
Flqt Buyer(s) sholl be deemed to hove given his/ her/ their Jull consent to
all such alterotions/modiricqtions ond Jor pqyments, if ony, Lo be poid in
consequence thereof. U the written notice of the FIot Buyer(s) is received by the
Developer within thitE P0) doys of intimotion in writing by Lhe Developet
indicoting his/ het/ thet non-consent/objections to such olteroLions/
modificotions os intimoted by the Developer to the FIot Buyer(s),then in such.ose
olone this Agrcementsholl be concelled vrithout further notice and the Developet
shollrefund the money received fron the FlotBuyet(s) within sixty (60) doyslron
the dote of intimotion received by the Developer from the FloL uuyer6) An
poyment of the money ofter making deductions os stated obove the Develaper
sholl be released ond dischorged t'rom oll its obligotions ond liobilities under this
AgreemenL ln such a situohon, the Developer sholl hove an obsolute ontl
unfettered right to dllot, transkr, sell ond assign the Flot ond all ottendont rights
and liabilities to o third pori/. It being specilcolly agreed thot irrespective ofony
outstonding onount poyoble by the Developer to the Flat Buyer(s), the Flol
Buyer(s) sholl hove no right,lien or charge on he l;lot in respect ofwhtch refund

os contemplated by this clouse is poyoble.

42. Considering combined reading of both the aforesaid clauses, the aulhority

observes that the respondent has increased the super area of the flat fronr

2600 sq. ft. to 2872 sq. ft.vide offer of possession dated 07.09.2021 wrth

increase in area of 65 sq. ft. i.e. below 10%0. 'lherefore, the demand raised

is also valid. Hence, the complainants are duty-bound to pay the same.

o GST,

Complaint No. 248, 5638 -2022
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The counsel for the complainant submitted that GST came into force on

01.07.2077 and the possession was supposed to be delivered by

1-2.03.20U.Therefore, the tax which came into existence after the due datc

of possession and this extra cost should not be levied on thc

complainant. The authority has decided this issue in the complaint bearing

no.7228 o12027 tifled as Vineet Umesh Gupta Vs. M/s BPTP Limited &

M/s Countryrwide Promoters Pvt. Ltd wherein the authority has held that

for the projects where the due date of possession was prior to 07.07.2017

(date of coming into force of GST), the respondent/promoter shajl bear thc

difference in amount ofVAT chirges and GST the liabiliry ofas GST had not

become due up to the due date of pdssession as per the buyer's agreements.

o Club charges.

Perusal of case file itself reveals that club membership charges amounting

to Rs.1,00,000/- were payable by the complainants. 'Ihis understanding was

explicitly agreed upon between the parties as specified in clause 1.2[a) thc

apartment buyer agreement. However, the Authority in Comploint Cose no.

4031 oI 2079 titled os "Varun Gupta vs Emaar MGF Land Limited"

decided on 72.08.2027, had already decided that if the club has come inro

existence and the same is operational or is likely to become operational

soon, i.e., within reasonable period of around 6 months, the demand raised

by the respondent for the said amenity shall be discharged by thc

complainants as per the terms and conditions stipulated in the builder

buyer's agreement. However, if the club building is yet to be constructed,

the respondent should prepare a plan for completion of the club antl

demand money regarding club charges and its membership from thc

allottees only after completion of the club.

Directions of the authority
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46. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under-

section 34(fJ of the Act:

i. The respondent is directed to pay interest to the complainants againsl

the paid-up amount at the prescribed rate i.e., ll.L0o/a per annum [or

every month of delay on the amount paid by the complainants from

due date of possession i.e.,12.03.20L7 till07.11..20?7 i.e., expiry oi2

months from the date ofoffer ofpossession (07.09,20 21) or till actual

handover of possession whichever is earlier as per provisions o[

section 18(1J of the Act read with rule 15 of the rules and section

19[10) of the Act.

ii. The arrears of such interest accrued from due date of possession lrll

its admissibility as per direction (i) above shall be paid by rhc

promoters to the allottee within a period of 90 days from date of this

order as per rule 16(2J ofthe rules.

iii. The respondent is directed to issue a revised account statement after

adjustment of delayed possession charges as per above wjthjn 30

days and thereafter the complainants are directed to pay outstanding

dues, if any, within next 30 days and the respondent shall handover

the physical possession ofthe allotted unit in terms ofSection 19(l0),

2016 Act within 30 days from date of this order.

iv. The rate of interest chargeable from the allottees by the promoter, in

case ofdefault shall be charged at the prescribed rate i.e., 11.10% by

the respondent/promoter which is the same rate of interest which

the promoter shall be liable to pay the allottee, in case of defau]t r.c.,

the delayed possession charges as per section 2(za) of the Act.
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v. The rate of interest chargeable from the allottee by the promorcr, in

case of default shall be charged at the prescribed rate i.e., I 1 .1Oyo by

the respondent/promoter which is the same rate of interest which

the promoter shall be liable to pay the allottee, in case of default i.c ,

the delayed possession charges as per section 2(zal of the Act.

vi. The respondent shall not charge anything from the complainant

which is not the part of the buyer's agreement.

47. This decision shall mutatis mutandis apply to cases mentioned in para 3 o[

this order.

49. F'ile be consigned to

Haryana Real Estate Regulatory Authority, Curr.rgram

Date:20.08.2024

V.l - -+,--)
(viiay Kulffir coyal)

Member

Chairman
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(Ash6[ sa;[wfn)
MembeF /

Kunlar)


