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1.

Complaint No L389 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no.: 1389 of 2O23
o6.o4.2023

Date of decision: 22.O8.2024

Complainant

Respondent no.1

Respondent no.2

Member

Complainant
Respondent no.1

Respondent no.2

ORDER

The present complaint has been filed by the complainant/allottee ur)der

section 31 ofthe Real Estate [Regulation and Development) Act,20]ll (irl

short, the ActJ read with ruie 28 of the Haryana Real Estate Il{eguiarir,r ;rr rl

Development) Rules, 2017 (in short. thc RulesJ for i,iolaitoll or s:-tti(,ri

f1[4)[aJ of the Act \ rhcrcin ir is /,rrer'(r,,io presr:rrbed r]r;rt iire F)r.ontotcr. st,ril

be lesponsible itrr ,rll ol.llrg;rLr.r,s, rc\-lloirsibiliiies aitil tu.)(tri)ir. .,, sy,.,i,111,,i

Lrn(ler the provision oi th( /\ct oi thc iLules;lnd regulatiL)ll:; l adc tir(.rc rlt(l(.1

or to the allottees as per the agreement for sale executcd lrfar Je.
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Complarn[ No. 1389 of 2023

A.

2.
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Proiect and unit related details

The particulars of the project, the amount of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession, delay
period, ifany, have been detailed in the following tabular form:

Particulars Detaits

Name ofthe project INXT City Centre, Sector 83, Curugranr

Commercial Complex

Project Area 10.72 Acres

DTCP license 122 0f 2008 dated 14.06.2008
valid upto t3.06.2076

Name of the Licensee Trishul Industries

Nature of project

i;-L; ,;;-^^;*;*: Not Registered

f'too.-Srd, BLo.L - A
(page no. 43 of complaint)

Unit admeasuring 500 sq. ft. (super areal
20.02.201.2

(page 41 of complaintl
Not Available

L1. Assured return clause 10.

l_l

"(V). The Developer expects to lease oltt the soid
Commercial Unit (individuolly or in combination
with other odjoining units) at a minimum leose
rentql oI Rs.55 per sq ft. super oreo per month
for the first term (of whotever period). tt on
account olony reason, the leose rent achieved in
respect of the frrst term oI the lease is less than
the aloresaid Rs.65 per sq. ft. super urea per
month, then the Developer shalt poy to the Buyer
a one-time compensation calculoted ot tlle rate
of@120 persq.ft. super orea for every ane rupee
drop in the tease rentol below Rs.6S p. sti l!

month. This provision shall nai

Date of execution of
builder buyer agreement

1U. Possession clarrse

suDer oreo
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II
J12. Due date of delivery of I

possesslon

Total sale price

by the

a..r."l*tr* pi,a Uyinf

aloresoid minimum ledse rentol oI Rs.65 per 5q.
ft. super qrea, then, the Buyer shLoll poy to thp
Developer odditionot basii sole consider,rtron

"Fortune Inlrdstructure qnd Ors. vs, Trevor
?-Lr!l and ors. (12.03.2018.5C);
MANU/SC/0253/20 rA Hon'bte Apcx Cuurl
observed fhat u person cunnot be mude ,L) 

^.aiIindefrnitely [or the possesiion ofthe llots Ltlloftd
to lhem ond lhey orc eatitl(d to scek the relun,l
oI the amount poid by Lhem, ul,tng 

'wtth

compensqtion. Although we are aware ofthe lott
that when there wss no delivery period
stipulqted in the agreement, a reasonable
time hos to be taken into considerqtion. ln
the fqcts qnd circumstonces of this cose, o
time period oI 3 years would have been
t'eqsonoble Ior completion oJthe controct.,
ln view of the above,rtenlioned reasonil)g, thc
date of the execulroir ol_ agl-centcll .i.tl(,(L
20.02.2012 ought to be taken as the dare for
calculatillg the duc date of possession
Therefore, the due datc fbr handing ovcr thc
possession of the unit comcs out k) be
20.02 2075.

[as per BBA page 43 of complaint]

apresato Frst term oJ the lease exceeds the

i 
Rs.25,00,000/-

Rs.25,64,375 /-
fas alleged by the complailalt page 1B

ol complaintJ

[a copy ofcheque is annexecl at [)a.ce no
,[0 of complaintJ

fas per creditors ledger page 32 of r.eply
and also confirmed by the counsel for

Total amount paid
compiainant

respondent 
i
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construction

I.

Complaint No. 1389 of 202'-l

proCeed ings

I

l

l

17 Occupation certificate Nrtt obtained
18. Offer of possession Not offered
Facts of the complaint:

The complainant has made the following submissions in the complaint:
That the complainant is a peaceful and law_abiding citizen of India. The
complainant works from and stays at the address mentioned above.
1'hat the complainanr lives at the address given in the present cornplaint. The
sublect matter real estate Lrroject is ,,lNXT City Centre,,which is l)ejrg
developed as a commercial project by the respondent promoter herejn. I,lte
respondent no.1 is the company Vatika Ltd having its registered address as
mentioned above. The respondent no.2 is the land_owning entiry and the
confirming party in the BBA. Respondent no.1 is also the entiry in rvhose
name the license no. l2Z of 200g was issued by Director of Tr,_.rvn anc{

Country Planning Haryana for the purposes of the said project in question.
The respondent no.1 herein is the principle & controlling partner {rf fhe
respondent no.2.

The respondent no.2 has executed agreements assigning developmcnt rights,
right to advertise, sell, convey units in [he said project rn favour 0l
respondent no.1 and respondent no.1 is the developer. The complainant
decided to purchase a property in Delhi N.C.R irr 20L1. Thereafter, the
complainant nret with officials of the respondent no.1, wherein it was
represented that the respondent is a very reputed tleveloper .,r,,h o
has successfully compreted p'-ojects ir.r the past and crelivered ro hrnrr,,Lru'er s

withiu stipulated tinre. The respondent no.1 is duly ,ltcorporrrcd -o)Ii)anv
unCer the Conrpanies Act with Roc at Delhi and have eight .lirectors 1i iir_

regard to completion of (page no.37 ofreplyJ
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present namely Gautam Bhalla, Anil Bhalla, Brij Kishore Singh, Surendar

Cornplainr No. 7389 of 2023

Singh, Abhishek Paliu,al, Vijender Kumar, Ruchi Munjal, Manish Agarwal. The

respondent no.1 is engaged in real estate industry. The present status ol the

company is active as shown in the MCA website.

That tire complainant v,,as apprised oi ihe project whilh is trtled as India Nexr

City Centre "INXTC'itv Centre" lrlving rotaIarea of I0 71B Acre a r)(l is locatecl

at Sector 83, !'illage Shikohpur, Tehsjl, Manesar. Distr ict GurLrgrarI, Ilar.yana

That, in pursuant to the elaborate adverrisemen[s, assurances,

representations and promises made by respondent in the brochure

circulated by them about the timely completion of a premium pr.oject with

impeccable facilities and believing the same to be conect and true, the

complainant considered booking a unit at the said project. It was represented

and assured by the respondent that the project including rhe uDir of r!)e

respondent would be completed by end of September, 2014. The respondent

to seal the deal apprised the complainant about its special ofter that it had

floated to its prospective and present allottees. That in addition tc the abovc

[tre complaina[t was a]so induced under the representations ot assured

returns scheme. The highlight of the scheme was that if the complainant

deposits the full amount tovuards basic sale consideration of tite oroposed

unit and opts for the leasing arrangement then he will be entitled foi.assured

monthlv returns @ Rs.65/- per sq. ft of super area from the date of executioll

of the builder buyer agreement till the constructions of the said unit is
complete. Fufther, a leasing arrangement was also offered which if oDted fi)r,

the promoter lvill remit an assured nrontirly lease rental computed G) Rs.65/

per sq. ft ofsuper area from the daie of completion of the u nit till three years.

vi. That the complainant being srvayed by the lucrative features along with the

aforesaid scheme \",ras lured into making a booking in rhe project for a suln of

Rs.25,64,375/- amount paid thr.ough cheque with cheque nuniber 027458

Page 5 of24
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dated 19.03.2012 drawn on Axis bank having Rs.25,64,375/_ amount. ThLrs,

the complainant had paid the e,rri.. sale considerati., [o\,vards the urit and
was accordingiy issued an arotrnent retter dated 24.03.2012 which stated

the date of completion of the project to be 30.09.2014. Respondent no.1
issued a receipt acknowledging the payment of sale consideration.

vii. That a builder buyer agreement dated ZO.O2.ZO1Z was also executed r.r,hich

included ali the details of the project such, terms and contlition as agreed
between both the parties. The contplainant was originally allotterl unit
number 319C situated on the 3d floor of Block No. C admeasuring
approximately 500 sq. tt. in the project titled ,INXT City Centre, fbr a total
sale considerarion of Rs.25,6t,37 5 /-.

viii. i.lnder the said builder buyer agreement, the respcndent promrsecl, assured,

represented, and committed to the complainant that this project would be

completed and will be handed over to the buyer within the a bove_men tionecl

stipulated period. Further, as per ciause 1 of the builder buyer. agreement,

the respondent assured that the time is ofthe essencc for the pltrpose of the
agreetrent. Unril then, monthly remissions of assure.cl returns vvould he thr,

unconditional obligation of the respondent no.1.

ix. That the due date of deliverv of ihe project as per the initjal agreerneni

bet'areen the builder-and buyt,r was 30.09.2014 however, the revised date of
completion refiecting on RERA website is 31.01.202 0.

x. Thereafter, several efforts from the complainant were made to seek timeli,

updates about the status of the construction work at the site bui d e to
negligence ofthe respondent, there was no satisfactory response ftorn thetr

-.nd. Despite, the fact that the entire consideration ar ount Was pa)d ro thc

r-espondent at th e timc of signing of br-rildei. buyer agreement.

Complaint No. 1.389 ol2O23
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That in between the responilent unilaterally re_allotted the complainant,s
original allotted unit and allotted new unit in Tor.r,er_D Unit No. 137 vide
Ietter dated 04.1,0.2073.

The respondent no.1 in its scheme of assured returns had remitted a mon th ly
return of Rs 32,500/- since the datc of BBA till Fehr.rrary,201g and leasc

Ientai till Scptember, 2018. 'Ihal in contplete breach of the terms of the

builder buyer agreement the respondent no.1 cornmenced pay outs in the

name of the Iease rentals which were to commence only upon completion of
the project in all respects. The respondent no.1 cannot evade his obligation
to continue to remit assured returns till the date the project is complete and

occupation certificate is granted and only after that the assured lease rcntal

fr,'r rh."" tau,r.ould have begun.

xiii. Thai post September, 2018 the r.espondent no. 1 completcly stopped

r':m ir rirrg any amou nt to the cGm plaina n r. That to the br.st of knowlcdge o t the

complainant the license issued to the respondent is also not renewed.

xiv. 'l'he respondent hatl nriserably failed not only in the .ompletion of the proiect

but also the respondent in cahoots w-ith each other, ulilaterally walked ar,r,a1,

flom the earlier agreed upon clause of assuretl return scheme/lease

agreement and completely washed its hands from its contractual obligaticrr)

citing new la'"v passed by the Government of Indi:i, which wrs.; vcr-1,

irnportant part of ihe agreement for ihe buyer by sending an email dated

14.06.2019.

xv. 'Ihe respondent no.1 vicle enail daLed t4.06ZO19 aiso i:r.ovidetl thc

iiomplainant \^/ith an addendum agree ment amending the original terms of the

builder buyer agreelnent. The addendum amended the leasrng arrangemeni

obligation oi the respondent ro_1 to leasing assrstance onl1, rvhich tlre
complaiuant uras constraired to sign. That one of the relevani clause oi the

addendum was that the respoudent no.1 would cleal the arrears of assureil

xi.

x .

Page 7 ol24

i!ryir 13

A



returns upon signing of the addenilum however, the respondent no.1 failed

to comply with the same and tlius the addendum is null and void.'l'he

complainant along with hundrc.ds o[ otherinnocent homebuyers have

become victims of the scan'l of assured return schemes rolled out bv

iraudulent builders,

xvi That the respondent at various insiances violated the terms and condition o1

the builder buyer's agreement byr (il Not completing the project as pet.the

due date ofcompletion; (iil Non rernission ofthe promised monthly assurr:d

returns since September, 2018; Iiii) Unilaterally comn]ercing the [ern] or

three years of assured lease rental in contravention of the BtsA; (iv] Not

obtaining valid 0C for the project.

xvii. That after the enactment ofthe Real Estate Regulatory Authority Act, 2016

the project was registered with Authority and has registi'ation number [Not

issued yet) and Project Temp ID is RERA-GRG-97-2 018.

xviii. That, it is unambiguously lucid that, no force majeure was involve anci the

project wasn't completed on tinre oni-v because of fhe lacklustre attitude oi

the respondent to complete the said project. The respondent no.1 refrrsed to

honour ihe initial agreement with the complainanL rnd reflsed to pay tlre

assured retunrs and lease rentals of thlee years both calculated at I{s 55 per

square feet super area per month,

xix. That, the respondent is not only guilty of deficiency oi services but :lsc frir

unfair tiade policy along with tlre breach of contl'actual obligations, mental

torture, harassment of the complainant by misguiding them and ket'pirg

them in dark about the state ofthe pioject.

xx. That the respondent no.l ought rrot to be allowed to take undue advantage

of Banning of Unregulated Deposits Scheme Act, 2019 as this Hon ble

Authority in Madhushree Khaitan vs N,l/s Vatika Limited according to the

para 47 of judgement of HREM heid that "the money was taken by the

ffIAIEBI
*et* eunuennv

CorLrpl;tint No. i:169 ol 202-l
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builder as deposit in advance against allotment of imrnovable pr operty aDcl

its possession \,vas io be offered wiihin a certain period. However, in view of

taking sale consideration by rvay ol advance, the builder promised certain

amount hy way of assuled retrirIls for a certain pet-iod So, on ]ris l;rilLrr-c to

tuifil that commitment the allottee ltas a right to appr.,.rcch tlit, auth()rity lor a

redressal of his grievances by way of tiling a complaint.

xxi. That the cornplainant is therefbre constrained to file the present conrpiaint

for refund, damages and compensation against the respondents.

C. Relief sought bythe complainant:

4. 'l'he complainant has clarified the reliefs by filing an applicaiion fbr

amendment in reliefduring the proceedings dated 25.01.2024 and souEiht tire

following relief(sJ and during proceedings dated 22.08.2024, lhe coulsel [or

the respondent states that they have no objectior ro thc alleudorent i|
relief(s ):

a. The respondent nc,.1 be directed to issue cancellation oI allorted unit rn

view ofthe default by respondent no.1 to fulfil obtigation on his parr.

b. The respondent no.1 be directed to refund the entire amount oi

Rs.25,64,375/- paid by the complainant along with interest rate as

applicable as per prescribe under the Real Estate (Regulation and

DevelopmentJ Act, 2016.

c. To pay litigation cost of Rs.50,000/- to the complailart

d Any other relied which the Ilon'ble Court may deern lit and proper ir-.

the present fact and circullrstances in the interesi ol justrcc.

5. On the date ofhearing, the authority explained to the respondent/ promote!-s

aborit the contraventions as alleged to have been committeai in !.elati0n to

section 11(4) (al of the Act to plead guilty o:- not to plead guilty.

D. Reply by the respondent:

Page 9 ol 24
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The respondent no.1 has col)tesred the complaint by filing reply on the

following grounds: -

That the respondent is a company, registered under the Companies Act, 1956

having its office at Unit No A-002, INXT City Centre Ground Floor, Block A,

Sector 83, Vatika India Next, Gurugran -'122072, Haryana, India.

That the complainant has got no locus standi {)r cause of action t,r frle the

present complaint. The present complaint is based on an erroneous

interpretation oF the provisious of the Act as rvell as an it.reune(t

understanding of the terms and conditions ofthe burlder buyers agreemelt

dated 20.02.201,2, as shall be evident from the submissions made in the

following paras ofthe present reply.

That the present complaint is not maintainable or tenable in the eyes of law

The complainant has misdirected themselves in filing the above captioned

complaint before this Ld. Authority as the reliefs being claimed by the

complainant cannot be said to fall with in the realm of jurisdiction of th is t,d.

Authority. That upon the enactment of the Banning of Ull'egulated Deposri

Schemes Act, 2019, (hereinafter referred as BUDS Act] the'assurerl returrr'

and/ or any "committed returns" on the deposit schemes have been banned.

The respondent having not taken registration tiom SDBI board cannot run,

operate, continue an assured return scheme. The implications ol enactnteni

of BUDS Act read with the Companies Act,2013 and Companies (Acceptallce

of Deposits) Rules, 2014, resulted in making the assured return/conunitt.r.l

return and similar schemes as unregulated schemes as being n,ithrn tlre

deiinition of "Deposit".

Thus the'assured re'turn scheme' proposed and lloatcd bv llrt, re:!rtrnricr:r

has become infructuous due to operation of law, thus the relief pra_ved Ior. irt

the present complilint cannot survive due to operatiolt of ll\ ,. As a ma[tct uf

ct, the respondent duly paid Rs.28,82,387 /- till September, 2018. lhe

6.

tl

l.

tv.

lll
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cornplainant has not come with clcan hands beforc this Ilon'ble Authority

attd has suppressed these material facts.

That as per section 3 of the IIUDS Acf all unregulaterl .leposrt scheme have

been strictly banned and deposit takers such as builders, cannot, directly or

indirectly promote, operate, issue any advertisements soliciting

pafticipation or enrolment in; or accept deposit. Thus, the section 3 of the

BUDS Act, makes the assured return schemes, of the builders and promoter,

illegal and punishable under law. Further as per the Securities Exchange

Board of lndia Act, 1992 fhereinafter referred as SEBI Act) collective

investment schemes as defined under Section 11 AA can only be run and

operated by a registered person/company. Hence, the assured return

scheme ofthe respondent has becr:me illegai by the operation of law ancl the

respondent cannot be made to run a scheme which has become infructuous

by law.

That further the Hon'ble High Court of Punjab &. Haryana in CWP Nr-,.26740

of 2022 titled as "Vatika Limited Vs. Union of India & Ors.", took the

cognizance in respect of BUDS Act, 2019 and restrained the Llnion of Inclra

and the State of Haryana flom taking coercive steps in criminal cases

registered against the company for seeking recovery against deposits till thc

next date of hearing. That in the said matter the FIon'ble tligh Cour-t has

already issued notice and the matter is to be re-notified on 16.08.2023. ]'hat

once the Hon'ble High Court has taken cognizance and State of Haryana has

already notified the appointment of competent authority under the BLIDS

Act, thus it florvs that tlll the questioD of law i.e., whether such deposits are

covercd under the BUDS Act or not, and whether this Hon'ble Authority has

the jurisdiction to adjudicate upon the rlatters coming within'Jhe purvie,,v irf

the special act narrely, BUDS Act, 2019, the present contpiaini oLlglrr rtr,r i)c

adju dicated.

omDl.LlLlI l{rr. 1389 Li 2{) I l:
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vii. That in the matter titled Naresh Prasad vs M/s Vatika Ltd. & Anr, in CS No

338 of 2022, the Ld. Additional Civil ludge (senior DivisionJ, Gurugram vide

order dated 19.04.2022 in pata 49, 50 & 52 held as tbllows - "49. Further, this

Court is of the considered view thot if ony Company tvishes to continue with

such ossured return schentes, then it has to be rcgistcr itsell vlith the SecLfities

and Exchange Boord oJ lndia, beingl part of the collective tvestne tschemes...

.52. Further, even in BUDS Act, 2019 the provisions hovc been provitled lor
redressal of grievance of the depositors' whereIn designatetl Courts hovc been

creoted, so thqt the depositors cqn put up tlteir cloints beiore that designoted

courts."

viii. That further the Rajya Sabha, parliamentary committee on subordinate

legislation on 2 4.03.2021., presented report no.246. 1'hat vide the said repor r,

the cornmittee observed upon the ob,ectives of coming up with a special and

comprehensive law i.e., to check illicit deposit schelres. The committee also

fbcused on bringing clarity upon the deposit that constitute legitin)aie

business transactions and thus fall rvithin the "norrnal course ol business."

The committee further expressed its dismay, on fhrl ract that most of tlte

States/UTs had shown lax and nonchalant aftitude in irnplementation of the

crucial legislation. The casual approach of '&e State/UT in not iss!-ring the

notification of the designated courts and their julisdiction. The report of the

parliamentary committee is noteworthy since the irnportance of

Jurisdictional designated court/authorities for implementation of BUDs Act,

2019 and the amtrit of definrtion oi "DEPOSIT" would be brought to ligh t on l),

upon institution of proper rule and duly designated/jurisdictional Cou|r ro

ad;udicate Lipon issues of assured return sch em 3s/colle ctive lnves[meuf

schemes/other sirnilarly fountied schemes.

ix. That the commercjal unit of the complainant was irot meant for pl:ysir:ri

possession as the said unit is only meant for leasi[g the said crrrnrrcr.i.rl.

PagL 12 ol24
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space for earning rental income. F'urthermore, as per the agreement, the said

commercial space shall be deenred to be legally possessed by the

complainant. Hence, the commercial space booked by the complainant is not

meant for physical possession and rather is for commercial gain only.

That in the matter of Brhimjeet & )rs vs. M/s Londrnark Apartments pvt. Ltcl.

(Complaint No. 141 of 2018), this Hon'ble Authority has taken the same view

as observed by Maharashtra RERA in Mahesh Pariani. Thus, the RERA Act,

2016 cannot deal tvith issues of assured return and hence the present

complaint deserves to be dismissed at the very outset. That further upheld

its earlier decision of not entertaining any matter related to assured returns.

That further in the matter of/usjit Kaur Grewal vs. M/s MVL Lrd (complaint

x.

xi.

no.58 of 2018J, the Hon'ble Real Estate Regulatory Authority, Gurugram has

taken the same vier,v of not entertaining any matter related to 'collective

investment scheme'without the approval of SEBI.

xii. I'hat the complainant has corne before this Hon'ble Authoriry u,ith ul-clean

hands. The complaint has been fileci by the complainant just tc harass the

respondent and to gain unjust enrichment. The actual reason frrr liling of the

present cornplaint stems fiom the changed flnancial valuation of the real

estate sector, in the past few years and the allottec nralicious iutel]lron t()

ea!-n some easy buck. The Covid pandemic has given people to think beyond

the basic legal way and to attempt to gain financially at the cost ofothers.'[he

complainant has instituted the present false and vexatious complaint against

the respondent who has already fulfilled its obligation as defined undel the

BBA dated 20.02.2012 and issued completion of construction letter on

26.03.20LA. That for the fair adjurlication of grievance as allegeci bv tlr.

corr,plainant, detailed deliberation by leading thc evidencr .:ritrt cro5s.

examinatron is lequired, thr-is only the Civil Court has jr r|isii ictioir t0 rle,rl rvit h

the cases requiring deiailed evidence for propel anci iair adjudrcatioir

Page 13 of 24lA.
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xiii. It is submitted that the complainant entered into an agreement i.e., BBA

dated 20.02.2012 wiih respondent owing to the name, good will and
reputation ofthe respondent. That it is a mafter ofrecord and admitted by
the complainant that the respondent duly paid the assured return to the
complainant till september, 201g. Irurther due to external circumstances
which were not in control of the respondent, construction got deferred. That
even though the respondeut suffered from setback due to external
crrcumstances, yei the Respondeut managed to complete the construction
and duly issued letter of completion on 26.03.201g.

xiv. 'lhe present complaint of the complainant has been filed on the basis of
incorrect understanding ofthe object and reasons ofenactment ofthe RERA,

Act, 2016. The legislature in its great wisdom, understanding the cat2ll,tic
roie played by the real estate sector in fulfilling the needs ancl clemands lbr
housing and infrasrructuie in the country, and the absence of a regulator-y

body to provide professionalism and standardization to the said sector and

to address all the concerns of both buyers and promoters in the real estate

sector, drafted and itotified the RERA Act, 2 016 aiming to gain a healthy and

orderly growth of the industry. The Act has been enacted to balance the

interests of consumer and promoter by imposing certa!n responsi bi lities on

ioth. Thus, rvhile section 11 to section 1g of the RtillA Act. It016 clcsr r.ibi:s

and prescribes the function and duties of the promoter/deveioper, se(tioir
19 provides the rishts and duries ofAllottees. I.lence, the RERA Act, 2016 was

never illtended to be biased legisla[ion proferflng thc a]lottces, rather iho
lntent ',^/as to ensure that both the allottee alld the developer l_.e kept at par

and either of the party should not be made to suffer due to act and/or
omissron of part of the other.

xv. That in matter titled,4nooD Kumor Roth Vs M/S Sheth irfroworld pvt. Ltd. iil
Appeal No. AT00600000010822 r,ide order dated 30.0E.2019 rhe
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Maharashtra Appellate Tribunal r.t,hile adiudicating points be considered

while granting relief and the spirit and obiect behind the enactment of the

RERA Act, 2016 in para24 and para 25 discussed in detail the actual purpose

of maintaining a fine balance befween the rights and duties of the promoter

as well as the allottee. The Ld, Appellate Tribunal yide the saicl judgr.nent

discussed the aim and object of RER A Act, ZOL6.

xvi. That the complainant is attempting to seek an advantage of the slowdown iI
the real estate sector and it is apD:irent irom the tacts of the presenr case that

the nTain purpose of the present complaint js to harass ihe respondent by

engaging and igniting frivolous issues with ulterior motives to pressurize the

respondent. Thus, the present compiaint is without anv basis and no c:ruse

of action has arisen till date in favour of the complainant alld agailst th€

respondent and hence, ihe complaint deserves to be dismissed, since the

clai m/relief of the complainant for pending assured return is lpsorro.to void.

xvii. That, it is evident that the entire case oI the complainan t is nothrng b u t a r.relr

of lies and the false and frivolous allegations rnade against the respondent

are nothing but an afterthought, hence the presenr complaint filed by rhe

Complainant deserves to be dismissed with he.rvy cosls.

xviii. The prayer of reflund combined with the relief of arrears of assured return

would cause the r.espondent to suffer from double jeopardy and the Ilol,ble
Authority, in the interest ofjustice and in terms oflarv ofthe lane1, ought not

do it.

xix. That the various contentions raised by the conrplainaltt are fictitious,

baseless, vague, wrong, and cleated to lnisrepresent and rnislead this H on,hle

Au tholity, lor the rcasons statecl xbove. That none of rhc reliei es p r.ayed fo r

by tirer complainant is sustainable, in the eyes of lan. I Iencc, the comp li int is
jiable to be dismissed with itnposrtron of exemltlary cost tor \.^,astiDg thr,

precious time and efforts of this Hon'ble Authority. .Ihat the piesenl

Complaini No. 1389 o 2023 |
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complaint is an utter abuse of the process of law, a:T d hence deserves to bc

dismissed,

7. Copies of all relevant documents trave been filed and placed on record. fheir.

authenticity is not in dispute. Further during proceedings dated 22.08.202+,

the counsel for the contplainant submits that no specific relief is being soLrght

agaiust respondent no.2 i.e., M/s Trishul Industries. HeDCe, the complaini can

be decided based on these undisputed documents and submissions made by

parties.

E. Written submission made by the respondent no.1.

8. The respondent no.1 has filed the written submission on 01.08.2024 and rhe

same are taken on record. No additional facts apart from the reply has been

stdted in the \vritten submissiun.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

F. I Territorial iurisdiction
10. As per rrotification \o. 1/921201,7-1TCP dated 14.12.2 017 issued by the Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authorify, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Curugram. In the present case, the project in questiol i\

situated within the plannir)g area of Gurugram []istrict Therelore, rhis

authority has completed territorial jurisdiction to deal rvith the presellt

complaint.

IJ. II Subiect matter iurisdiction
ll.Section 11( J[a] of the Act, 2016 provides that the plomoter shall be

responsible to the allottee as per agreement for sale. Section 11(41(aJ is

reproduced as hereundel

Section 71(4)(a)
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G.

G.I.

Be responsible for oll obligotions, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement Ior sale, or to the qssociqtion olallottees, as the cose
may be, till the conveyance ofall the apartments, plots or buildings, os the case may
be, to the ollottees, or the common qreas to the associotion of ollottees or the
competent authoriqt, os the case moy be;
Section ?4-Functions of the Auahorittt:

344 of the Act provides to ensure compliance oI the obligations cast upon the
promoter, tlrc ollottees and the reol estote ogents uhder this Act ond the rules and
regulations mode thereunder.

12. So, in view of the provisions of the act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

Findings on obiections raised by the respondent:

Obiection regarding non-payment of assured return due to
implementation of BUDS Act.

13. The respondent-promoter raised the contention that the payments of assured

return were stopped due to implenrentation of BtiDS Act. All the pleas

advanced in this regard are devoid of nlerits. In the llresent nlattL,r the

complainant has amended the relief claimed by filing an application for

amendment in relief and is only claiming refund of paid amount and litigation

cost. Therefore, the Authority is of the view that the objection raised by the

respondent is automatically become ineffective/infructuous. Thus, the

respondent cannot be given any leniency on based of aforesaid reasons and it

is well seftled principle that a person cannot take benefit of its own wrongs.

G.II.Pendency of petition before Hon'ble Puniab and Haryana High Court
regarding assured return.

L4. The respondent-promoter has raised an objection that the Hon'ble High Cour.t

of Punjab and Haryana in CWP No.26740 of 202 2 ritled as "Vatika Limired Vs.

Union of India & Ors.", took the cognizance in respect of Banning of

Unregulated Deposits Schemes Act, 2019 and restrained the Union of India

and State of Haryana for taking coercive steps in criminal cases registered

Page 17 of24iA,
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against the company for seeking recovery against deposits till the next date of

hearing.

l.5. With respect to the a[oresaid contenrion, the Authority place reliance on order

dated 22.1,1.2023 in CWP No. 267 40 of 2022 (supra), wherein rhe counsel for

the respondent(s]/allottee[s) submirs before the Hon'ble High Court of

Punjab and Haryana, "that even after order 22.ll.2OZZ, the court's i.e., the

Real Estate Regulatory Authority and Real Estate Appellate Tribunal are not

proceeding with the pending appeals/revisions that have been preferred."

And accordingly, vide order dated 22.17.2023, the Hon'ble High Court of

Punjab and Haryana in CWP no. 26740 of 2022 clarified that there is not stay

on adjudication on the pending civil appeals/petitions before the Real Estate

Regu Iatory Authority and they are at liberty to proceed further in the ongoing

matters that are pending with them. The relevant para of order dated

22.11.2023 is reproduced herein below:

"... it is pointed out that there is no stay on odjudication on the
pending civil appeals/petitions before the Redl Estate Regulatory
Authority as also against the tnvestigating agencies and they ore ot
liberty to proceed further in the ongoing matters that dre pending
with them. There is no scope for any further clorification."

16. Thus, in view of the above, the Authority has decided to proceed further with

the present matter.

H. Findings on the relief sought by the complainant.

H.l. Direct the respondent no.1to issue cancellation of allotted unit in view of
the ddfault b], respondent no.1 to fulfil obligation on his part.

H.II. Direct the respondent no.1 to refrrnd the entire amount of Rs.25,64,375/-
paid by the complainant along with interest rate as applicable as per
prescribe under the Real Estate (Regulation and Development) Act, 2016.

H.III. Any other relied which the Hon'ble Court may deem fit and proper in the
present fact and circumstances in the interest ofiustice.

17. On the above-mentioned reliefs sought by the complainant, are being taken

together as the findings in one relief will definitely affect the result of the other

relief and the same being interconnected.
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18. In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by her in respect of subject

unit along with interest as per section 1B(lJ of the Act and the same is

reproduced below for ready reference:

"Section 78: - Return ol qmount and compensation
1B(1). lf the promoter foils to complete or is unable to give pcssession of an
oportment, plot, or building -
in accordonce with the terms ofthe agreementJor sale or, os the case moy be, duly
completed by the date specified therein; or
due to discontinuonce of his buiiness as a developer on account of suspension or
revocation ofthe registrotion under this Act orfor ony other reason,
he sholl be liable on demand to the allottees, in case the ollottee wishes to
withdrow from the project, without prejudice to ony other remedy ovailoble, to
return the amount received by him in respect of thot apartment, plot,
building, os the co,se may be, with interest at such rate as may be prescribed
in,this beholfincluding cot,npensation in the manner as provided under this Act:

Provided that where an qllottee does not intend to withdraw from the project, he
sholl be poid, by the promoter, interest for every month of delay, tilt the handing
over of the possession, ot such rote qs may be prescribed."

(Emphosis supplied)
19. 0n consideration ofdocuments available on records and submission made by

both the parties. The complainant was allotted a unit at 3.d floor, in block-A,

ad-measuring 500 sq. ft. for a total sale consideration ot Rs.25,00,000/-

against which the complainant-allottee paid an amount of Rs.25,64,375/- vide

a builder buyer's agreement executed between the parties on 20-02.2012 and

However, there is no possessibn clause available in BBA and the due date of

possession cannot be ascertained. A considerate view has already been taken

by the Hon'ble Supreme Court in the cases where due date o[ possession

cannot be ascertained then a reasonable time period of 3 years has to be taken

into consideration. It was held in matter Fortune Infrastructure v. Trevor d'

lima (2018) 5 SCC 442 : (2078) 3 SCC (civ) I and then was reiterared in

Pioneer Urban land & lnfrostructure Ltd. V. Govindan Raghavan (2019) SC

725 -:

"Moreover, o person cannot be mqde to wait indefinitety for the possession of the
flats ollotted to them ond they are entitled to seek the refund of the omount paid
by them, along with compensation. Athough we are awore of the foct thqt when
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there wos no delivery period stipltloted I the agreement, o reasonoble time hqs to
be taken into consideration l tlte facts and circumstances of this case, o time
period of 3 years would have been reosonable jbr completton of the controct i.e.,
the possession wos required to be given by lost quarter o12014 Further there is no
dispute as to the fact that until now there is no redevelopment of the property.
Hence, in view ofthe above discussion, which draw us to on irresistible conclusion
that there is deficiency of service on the part ofthe appellqnts and dccordingly the
issue is answered."

20. Accordingly, the due date of possession is calculated as 3 years from the date

of execution of buyer's agreement i.e., 20.02.2072. Therefore, the due date of

possessron comes out to be 20.02.201.5. The occupatioD

certificate/completion certificate of the project where the unit is situated has

still not been obtained by the respondent-promoter. 'l-he authorify is of the

vierv that the allottee cannot be expected to wait endlessly for takrng

possession of the alloned unit and for which she has paid a considerable

amount towards the saie consideration and as observed by Hon'ble Supreme

Court of India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors.,

civil appeal no, 5785 of2019, decided on 1,1.01.2027.

" -The occupotion certilcote is not available even os ot1 dLtte which cleorly
amounts to delicietlcy ofservice. Tlle allottees cqnnoL be mode ta woit itldefn;tely
for possession oJ the apartments qllotted to them, nor con the), be boun(l to toke
the oporttnents it; Phase 1oJ the projecL. - "

21.It has come on record that against the sale corsider':rtiolr of Rs 25,00,000/ ,

the complainant has paid an amountof Rs.25,64,3751 totherespondentno.l.

However, the complajnant contended that the due da te of possession has been

lapsed and No occupation certificate has been obtained againsr the said

project by the respondent. Hence, in case ifallottee wish to withdraw from the

project, the respondent is liable on demand to return amount received by it

with interest at the prescribed rate jf it fails to complete or is unable to give

possession of the unit in accordance with the terms of buyer's agreemell.

Further in th e judgement of the LIon'ble Supreme Court of lndia in the cases of

Newtech Promoters and Developers Private Limited Vs State of U.P. and

Ors. ZOZL-2O22(1) RCR (c), 357 reiterated in case of M/s Sana Real[ors

Page 20 o', 24Ih,



ffi HARER..
H aJRUGRAI/

Private Limited & other Vs Union of India & others SLp (CivilJ No. 13005 of

2020 decided on L2.05.2022, it was observed as under:
"25. The unqualified right of the allottee to seek refund relerred l]nder Section
1B(1)(o) ond Section 19(4) oI the Act is not dependent on ony contingenctes or
stipulations thereof. lt appears thot the legisloture has consciously provieled this
right of refund on demand as an unconditional qbsolute right to the ollottee, if the
promoter fails to give possession ofthe apartment, plot or building within the time
stipuloted under the terms oJ the agreement regordless ofunforeseen events or stay
orders of the Court/Tibunal, which is in either way not attibutoble to the
allottee/home buyer, the promoter is under an obligqtion to refund the amount on
demand with interest ot the rate prescribed by the State Government including
compensqtion in the manner provided under the Act rr/ith the proviso that if the
ollottee does notwish towithdraw Irom the project, he sholl be entitled for interest
for the period ofdeloy till handing over possession ot the rate prescribed.',

22. The promoter is responsible for all obligations, responsibilities, and functions

under the provisions of the Act of 2016, or the rules and regulations made

tirereunder or to the allottee as per agreement for sale under section i 1(4J[a]

of the Act. The promoter has lailed to complete or unabie to give posst,ssiorr

of the unit in accordance with the terms of agreelnent fbr sale or duly

completed by the date specified therein. Accordingly, the promoter is liable ro

the allottee, as the allottee wishes to withdraw from the project, without

prejudice to any other remedy avaiiable, to return the amount received by him

in respect of the unit with interest at such rate as may be prescribed.

23. There has been an inordinate delay in the project which cannot be condoncd

Thus, in such a situation, the complainant cannot be compellecl to [ake

possession of the unit and she is well within right to seek refund of the paid-

up amount.

24.This is without prejudice to any othcr remedy rvailable to the alloitcr

including compensation for u,hich allottee may file an application for

adjudging compensation with the adiudicating officer und er sectio ns 71. & 72

read with section 31(1J of the Act of 2016.

25. Admissibility of refund along with prescribed rate ofinterest: Thc section

18 of the Act read with rule 15 of the rules provide that in case the allottee

ComplaiDt No. 1389 of 2023
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intends to withdraw from the project, the respondellt shall refund of the
amount paid by the allottee in respect of the sub,ect unit with interest at
prescribed rate as provided under rule 15 of the rules. Rule 15 has been
reproduced as under:

"Rule 15. prescribed rate oI interest- [proviso to section 72, section 78 rlnd
sub-section (4) ond subsection (7) oJ section 7gl
(_l). For the purpose ofproviso to sectiatt 1Z;section 1g; ontl sub_sections [1) (jntl
[7) of section 19, the ,,itterest ot the rate prescribed,, shall be thi stote So,k o1
lndio highest marginql cost oflending rote +2(% :

Providecl thot in c(tse the Stute Bonk of lnclio morginal cost of lendinq rote lM(.!.R)is not in use, it sholl be replacetl by sLrch benchnirk lenclinll r ur", ,rhirh ,h" Stotc
Bonk af lndiq noy Jix t'ram time ta time for lendtill to tlte getterul public,,

26.The legislature in its wisdoin in the subordinate legislation under thc
provision of rule 15 of the rules, has determined the prescribed rate of
interest. 'l'he rate of interest so determined by the Iegislature, is reasonable

and if the said r.ule is followed to award the interest, ii will ensure unitornr
practice in allthe cases.

27. Consequently, as per website of the State Bank of India i.e., https://sbi co in,

tlre rrargir)al cost of lending rate [in short, MC LRJ as on da te i.e.,22.Og.ZO24 is

9.1070. Accordingly, the prescribed rate of interest r,vill be ntar-ginal cost of

lcnd inB rate +2!/o i.e., 11.10o/o.

28. The definition of term "interest,, as defined under sectiol Z(zal(ri) of the act

provides that the interest payable by the promoter to the allottee shall be fiom
the date the promoter received the amount. The relevant section is
reproduced below: -

"(zo) "interest" meons the rqtes ofinterest poyoble by the prcmoter or the ollottee,
os the case moy be.
Explonation. 

-For the purpose of this clause_
... (ii) the inteFest poyqble by the promoter to the qlloatee shall be Irom the dote
the promoter received the amount ot any pqrt thereoltilt the datc the amount orpart thereol ond interest thereon is reIunAed, .

29. Therefore, The authority hereby directs the promoter to return the amount
received by him i.e., Rs.25,64,375/- with interest at the rare of 11. 10% [the
State Bank of India highest marginal cost of lending rate (MCLR) applicable as
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on date +20lo) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and DevelopmentJ Rules, 2 017 from the date ofeach payment till
the actual date of refund of the amount withjn the timelines providecl in rule
16 of the Rules ibid.

3 0. The respondent-promoter has paid a n amount of R s.Z5,t)2,387 / - as an assured
return upto September, 2019 to the conrplainant_allottee. .l.he said amount
shall be adjusted/deducted from the payable amount.

H.lV. Direct the respondent to pay litigation cost of RS.S0,O00/_ to thecomplainant.
31. The complainants are seeking above mentioned relief w.r.t. legal expenscs

Hon'ble Su preme Court of lndia in civil appeal nos.6745_6749of2021 titlecl
as M/s Newtech promoters and Developers pvt. Ltd. V/s State oJ Up & Ors.
(supra.), has held that an allottee is entitled fo claim con)pensatron & litigatioIl
charges^ under sections 12,14,1g and section 19 rvhich is to be decidecl by rhe
adjudicating officer as per sectionTl and the quantum of col.npensation &
Iitigation expense shall be adjudged by the adiudicating officer having due
regard to the factors mentioned in sectionTz. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of compensation
& Iegal expenses.

I. Directions of the authority
32. Hence, the authority hereby passes this order and issues thc, follorving

directions under section 3 7 of ihe act to ensure complialtce of obligatioIls^ ca5r
upon the promoter as per the functron entrusted to the authoritv Lrn(lcr
section 34(l):

a. The respondent no.1 is directed to refund the entire arnounr
\.e., Rs.ZS,64.37S/_ received bv it from the complainant along with
il)ierest at the rate of 11.10% p.a. as prescribed urrder rule 15 of rht
Haryana Real Estate (Regulation and Developineut) Rules, 2077 fror.t
the date of each payment tiil its realization.
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b. The amount ofassured return ofRs.25,gZ ,3g7 /- a\ready paid u,.r.t. unjt
allotteC shall be ad;usted/deducted from the payable amount.

c. A period of 90 days is given to the respondent to comply with the
directions given in this orcler and failing which legal consequences
would follor.v.

d. The respondent is ftlrther directecl not to create anv third_party rights
agajnst the suhject unit before full realization of thc paid_up arrourtt
along rvith interest thereon to the complainant ard even if, any transfer
is initiated with respect to subject unit, the receivables shalr be tirst
utilized for clearing dues of complainant-allottee.

3, Complaint stands disposed oi

34. File be consigned to the registry.

3

\'l- + ^
(Viiay Kun6r.coyal)

Member
Haryana Real Estate

Regu latory Au thority,
Cur.ugram
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