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ORDER

1. The present complaint has been filed by the complainant/allottees under

section 31 ofthe Real Estate [Regulation and Development) Act,2016 [in

short, the Actl read wi$ rule 28 ofthe Haryana Real Estate (Regulation

and Development) Rules,2017 (in short, the Rules) lorviolation ofsection

11(4)[a) ol the Act wherein it is inter o/r prescribed that the promoter

shall be responsible tor all obligations, responsibilities and iunctions

NBCC, Heiehts, Sector- 89,

flt JII I h,.<
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ComparntNo 4160 or Z02l

under the provisions of the Act or the Rules and regulations made there

under or to theallottees as pe. the agreement for sale executed inrer se

Prcrect and untt related detalls

The particulars ofunitdetails, sale consideratio., the amount paid by the

complainants, date ofproposed handingover the possession, delay period,

ifany, have been detailed in the following tabular form:

Expres(way Towers,

in lavour of complalnant

Builder buyeragreement

trordable housinE prole.t
06 of 2016 dated 16.06 2016

t5.a6.2021

Allorment l€tter issued

Envtronnrent .learance

sh. Shrc. Bhagwan C/o M/s

Registered vide no. 301 of 2017 dated
13.1lJ.2077

72.04.2022
(ln.ludins 6 months COVID extensonl
26.09.2016

10.112017

01.04 2017

{Par€ 18 olcon'plarntl

408,4 floor,Tower 2

(Page 18 olcomplaintl
324sq. ft. olcarpetarea alongwith 69 sq.

IPape 18 of the complaint]

1(tv) ol the

HREll,4 rcSistered/ not

IIRERA reBirtrdtion valid

Building plan apptoval

t
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ComplarntNo 4160of 2021

IL Due datE ofpossessron

1,1

All such ptujects sholl be requned b be
necesorily completed within 4teo6 fton
the opprovolof building plahs or gront ol
environnentol clearunce, whxhever k
loter This dote shallbe relerted to os the
''dote olcanmencehent ofproject lor the
purpose al this policy The licenys shol not
be rcnewed belond thesoi.) 4yeo6 periatl

fran the dote ol comhe ncement of project.

30.os.2022

[&].ulated from the date ofenvironment
'cleiirance dated 30.11.2017 being tater +

6morths as per HARERA notification no.
g/3 2020 dared 26.05.2020 for the
proielts havin8 cohplerion date on or
after25.03.20201
Rs.13,30,s00/-

lAs alleSed by the .omplainant on the
basis ofsimilarsit!.ted unitat page no 4

l5 Amount paid by the Rs.10,90,331/-

[As allcgcdby the conplainants on page a

Occupation.ertifi.are
1',1

Loan availed by the
complainatrt trom Tata

Capital Housing Financc

Rs.11,30,000/- vide sanction letter dated
25_01.2018

{Pase no. 25 of complaintl

lNote: the bank h.s .erused to djsburee
amountduetodehand notbeinsraised in
accordance with the achi.ved
construction, at paEe 33 ofcomplainrl

B, Facts ofthe complaint

The complainant has made the following submissions in thecomplainr -

1. That relying on the representations, warranties, and assurances oathe

respondent about the timely delivery of possession, the complainant
Page 3 of28
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II

booked an apartmentin the real estate devetopmentofthe respondenr

known under the name and style of "Expressway Towers,, at Sector

109, Gurugram, under the Atrordable Hous,ng policy,20t3. That sinc€

the bookingoithe unit ofthe complainanrtill dare, rhe complainantGl

had been continuously harassed by the default,ng conduct of the

respondent, which shallbe nored as under.

That the complainant was allotted an aparrment bearing no. 408, 4s

floor in Tower 2 having 324 sq. ft carpet area and 65 sq. ft. balcony

area in project of respondent named "Expressway Towers" at Secto.

109, Gurugram, under the-Affordable Housing PoUcy, 2013 vide

allotment letter dated 01.0410!7nNo, builder buyer agreemenr was

executed between th€ parties.

That after the allotment of the unit, a builder buyer agreemenr was

given to be executed. That the complairanrwas made to sign rhe one-

sided arb,trary agreement the terms and conditions of which were

nxed and could not have been altered. That the respondent had

deviated from the terms and conditions ot the Affordable Housing

pol,cy, under the said Agreement and had ,?aidrde, attempted to

force its own terms and conditions over the Complainant. For,nstance,

the due date of possesslon has been malafidely exrended ovet a

above thetimelin€s mentioned in the Atrordabie Housing Policy,2013.

In case ol delay in payment, 15% of iDterest is charged from the

compla,nant under clause 4.5 however, no payment of interest has

been noted ,n case oidelay by the respondent. The respondent takes

:way the right ior raising objections in case of alteration in layout plan

and design under clause 4.8 of the agreement. Labour cess, yAT and
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Compl.rnt No 4160 ul 2021

WTC have been noted underclause 4.9(iii), however, rhe same cannot

be legally charged.

That succumbing to the one-sided and arbitrary conduct of the

respondent the complainant who booked the unit with dreams and

aspiration of owning his own house, executed the arbirrary agreement.

Iloreover, the complainants have written several mails ro the

respondent to give them thecopyofbuilder buyer agreement however,

th e respondent paid no heed to the request ofthe complainants.

That at the outset, it is reiteraaed thai the respondent had unilarerally,

unlawfully and arbitra.i edue date underthe agreement

by goiDg beyond the Affor licy,2013, which, under no

circumstance whatsoever,

v .

.dable Housing Policy,2013, theThat under the Sec 1(iv) ol the Affo.dable Housing Policy, 2013, rhe

possessjon oi the unit was to be delivered within 4 yea.s fronr rhe

approval of building plan or g.ant of envi.onmental clearance,of envi.onmental clearance,

needs to be computed tiom drc

Airordable Housing Policy, 2

1'hattilldate,the possession has not been oftered and the project is lar

from beinS completed. It is a matter ol record that no occupancli

certificate has been applied till date and the essential services are

incomplete in the project. The entire aim olcreatjng affordable living

has been miserably violated by the respondent, due to jts ino.dinate

That the respondent tailed in complying wilh all the obligations, not

only with respect to the agreementwith the complainant but also with

respect to the concerned laws, rules, and regulations thereunder, due

to which the complainant faced innumerable hardships. Moreover, the

VTII
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respo.dent made false statements about the progress olrhe project as

and when inquired by the complainant. That thereaftet,the malafde

conductand unlawful activities ofthe respondentcontinued shich has

co.sequently led the complainant to go rhrough mental agony and

financ,al distress.lt is furth€r submitted that taking advantage otthe

dominant position and irrlorde intention had restored to uniair trade

practices by harassing the complainant by way oidelaying the project

by dive.sion oithe money from theinnocent and gullible buyer.

That in case of delay in the offdr ofpossession, the complainanr has a

right under proviso oi sectlon:18 iof the Act to seek delay possession

charges till the actual hardove; of possession. That accordingly, the

respondent is bound to make the payment olinreresr on the amount

deposited by the complainant till the actuat handover of possessjon.

That the complainant has a statutory right under section 18 of th e Act,

which, cannotgo unnoticed. Hence, ior the delay caused in oflering rhe

possession, the r€spondent is liable to pay the complainant the delay

possession charges uider section 18(1) of the Act r/w rule 15 of

Haryana RERARdes aDd secuon 11[4) oftheAct from thedue date of

possession i.e.,26.09.2020 tlll actual handover of phys,cal possessio n

after the receipt of occupancy certiffcate

That ,t ,s the la,lure of the promoter to fulfil his obligations, and

respons,bil,ties as to hand over the possession within the stipulared

period. Accordingly, the non-compliance ofthe mandate contained in

section 11 t4l (a) read with section 18(11 of the Act on the part or the

respondent is establ,shed. As such the complainant is ent,tled to

delayed possession at the prescribed rate ofinterest from the due dare

\
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plainant with due date

31.03.2019, how itllTc was given to the

Complainant. [f there tional demand for csT hv th.

and letter issued by the

re payment made by the

complainants- That dBpite having made the payment of the lawlul

demands, no input td credit orpronteering benefithas been granted

to the complainant.

xlV. Thatthe respondenthas been actingin utrnost r?o/atrd€ and depriving

thecomplainant lrom enjoying the benefits reserved to him in law and

by the government. That the respondent has always attempted to

nnanc,ally crunch the complainant and take undue benefits over

ComplaintNo.4160 of 2023

till the physical handover of possession as per p.ovisions of section

18(1) oftheAct.

Thatthe respondent has utterly failed to fulfil its obligation to deliver

the possession of the apartment in time and adhere to the contenrions

of the agreement which has caused mental agony, harassmen! and

hugelossestothecomplainant,hencethep.esentcomplaint.

That it is a maner offact that the cST was imptementedon07.O7.20t7.

Thereafter, w.e.[ 01.04.201t the rates ol imposition of GST were
w3

revised. For an Aifordable H ojecl the rate thatcan be chareed

> 10,6 without in
> 8%with inp

x1 .

xt.

r charge GSTatthe new

ates. That the promoter

inant, as is also evident

sgrv

argin



complaint No 41b0 ot2023

wrongtul gain to the complainanL all of which cannot be accepred,

under any circumstance whatsoever.

That the complainant had availed loan faciliry from TATA Capjtat

Housing Finance Limited tor a sum of Rs.11,30,000/, vide sanction

letrer dated 25.01.2018. Thar the Bank/NBFC had to disburse the

payments to the builderas perthe agreed paymentplan.

That however, in complete contravent,on ofthe same, the respondent

demanded monies in complete violation ofthe agreed paymenr plan,

i.e., beiore having reached thdrespective m,lestone, rhe respondent

demanded the monies froin ii! iiiinpruin"nt, *t,.t the bank has duly

denied. At this instance, it needs tobe categorically noted that thar as

per the RBI .ules aDd regulations, SBI can only disbu.se the payment

to the respondent in accordance with the construction and not

That the complaiDant had duly informed the reason for non-disbursal

of payment by the bank to the respondenl vide email dated

24.10.2019, however, to no avell, therespondent kept go,ng on wlth its

molafrde activity oi demanding the payment and threarening the

complainant to cancel the unlt ln cas€ of non-payment oitheir illegal

demand. The respond€nt had issued notices for non'payment dated

21.07.2021, wh,ch, under no circumstance whatsoever, be valid as are

greatly prejudicial against the Complainant.

ThataspertheAffordable HousiDgPoliry, 2013 (readwithamendment

dated 04.0 1.202 1 vide Memo No. PF -27 (voL-llt) / 2020 / 2-T cP / 41),

the parking space is to be provided at the rate of half equivalent car

space (ECS) for every unit and it is unclear as to what amount of

parkingcharge hasbeen levied. Lookingatthe utter moldlde activi ties

*HARERA
$- eunuennttr

xv.

XVI

xvt I

xv l

Prg.8 ,r28
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r:omplarnt No 41b0 or20/l

ofthe respondenr, rhe compta,na.t seeks clear biiurcarion otrhe totat

sale price, includ,ngthe charge ofparking. That in the circumstance, ir
is seen that an excessive charge is beingdemanded by the respondent,

this Authoriry may kindly be pteased ro direcfthe respondent to.crund

X/X That moreover as per the amended Ariordable Housing poticy,

additionalcar parking can be provided/sord after deriving consent of
2/3" of the allottees. Thar in comptere viotation ot the same. the

builder has been selling rhe car parking at exorbitant rares and

encroaching upon rhe commo. areas of the prorect. That the buitder
should be restrained rrom carryjng such iliegat, mrlarrde and unlawtLrt

activities in violarion otthe Affordable Housjng poticy,2013.

XX That it is a settled posirion oitaw that in affordable housing projects,

the builder is bound to maintain the project lora span of5 years tronr

the date ofoccupancy certificate.

xxl. That the respondent undertheclause 4.9[iii) and (ivl oirhe asreement

has demanded:

; Labour Cessi

, Work Contract Tax:
> Power Backup charges

XXll. That the respondent seeks to put the additional burden ofthese cosrs

over the complainant when the same is bound to be pajd by the

respondent only. Accordingly, the respondent be restrained from

raising anysuch demand from rhe complainant.

xxlll That the conduct ofthe respondent has been molofde s,nce the v.ry
beginning. Despite havinggravely defaulred in rhe construcrio. ofthe
unit the marerial being used for construcrion is sub,par, excess nonies
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are beingcollected from the allotte€r the builder has been committing

misappropriation offundt and stands in violation ofthe DTCP norms

and the mandatory complianc€ under the Act of 2016. Further, in

September 2022, the DTCP had also recommended the cancellation of

the license ofthe proiects ofthe Respondenrdue to jts continuous non-

That thereafter, vide another meet,ng oi the allottees, conducred on

04.11.2022, with the Chairman, STP, Curugram, all of the said issues

HARERA
Complainr No 4160 ot 1023

xx1v.

xxv

allottees to approach HREM lor redressal of bilateral issues ie..

forensic financialaudit etc Additional)y, the Respondenr was directcd

to not sell car parking over the common areas and was rcquircd n)

.ubn.rt rhe rpproved sirp plin \ho$ inE rh. par(i1q \od, p

That in light oi the above, in order to saieguard the irterests ol the

complainant and save the complainant lrom being wrongiully

prejudiced by the unlau,ful conduct ofthe respondent and in line lvrth

the suggestion ofthe Chairman, STP, itis most humbly requested thai

Additionally, a forensic audit ot the books ofaccounls be conducted

The total amount ofmonies collected by the allottees of the project;
The totalamount ofmonies yet to be collected from the allotteesi
The total amount of monies utilised towards the
construction/development of the project;
The expenditure yet to be incurred towards the
construction/development of the project,
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xxvl.

> If the tund trom the allottees is being maintained in the escrow

> The records ofthe accountant verifying the d,sbursement olmonies
towards expenditure done for the construction/development of rhe
project till datej

> Ascertain whether 70yo of the deposit by the allottees was being
deposited,n a separate bank account.

That the registration ofthe project has been expired since t2.70.2021

and the same has not been renewed till date. That accordingly, rhe

Complainr No 4160 or2023

respondent had committed deiault of section 6 oi the RERA Act and

hence, penal proceedurgs in this regard be injtjnted a8ainst rh.

pondent should be dire.red to

provide on affidavit, the date by when the valid and legal offer ol

C.

4.

possession shallbe made by

Reliefsought by the complaina

tn" 
""rnp'r**, 

nJf
l. To restrain thc re

d,sposalofthe present
the unit till the fln.l

e tasks as mentioned in

lt.

. 'lo irppornt n local comm issione
para 3,1 olthe complaint;
To conduct a torensic audit ofthe books ofaccounts ofthe respondent
as per taskmentioned ln para35 oftheComplaint,
Direct the respondent to provide on amdavil a date till which a valid
offer ofpossession shall be given.lfthe respondent fails to provide the
same, penal proceedings fo. violation ofsection 4t210)tCl be initiated
against the respondent.

Direct the respondent to provide a val,d physical possess,on after
receipt of occupanc, certifi catej

Directthe respondenttogiv€ delayed possession charges @ MCLR+2%

ltom 26-09-2020 till the date of actual phys,cal possession at the
prescribed rat€ of ,nteresti

Pase 11of2A

VI,

respondent. lvlo.eover, after an inordinate delav in

specific date lor handing (

rief(sl:
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XI

VIl. Directthe respondentto give anti-proffteering credit/input tax credit
to the complainant;

VIII- Direct the respondent to execute the conv€yance deed after offering
valid offer ofposselsion to the complainantj

IX. To set aside/recallthe norice for non-paymentand to demand the next
and last instalment at time of ofier ofpossession after OC, a! per the
payment plan.

X. To restrain the respondent from demanding Labour Cess, VAT, work
Contract Tax and Power Backup charges;

complainr No 41b0 of 20/l

Direct the respondent to biturcation of the total sale pri.e
;t of parki.g under the Affordable

Housing Policy,2013;
XIL To restra,n the respo

XIII.

xtv.

XV,

olicy,2013;

tj

on thc date of he,r ng,

D,

pronroter about the contraventions as alleged to have been conrmitt.d in

relxtion to section 11(4) (al ofthe act to plead guilty or not to plead guilty.

Reply by the respondent

'lhc .cspond.nt is contesting the complaint on

L That this Author,ty lack jurisdiction to adjudicate upon the present

complaintas vide clause 16.2 ofthe builder buyer agreement both th€

parties have unequivocally agreed to resolve any disputes through

the following grounds:

rgingany maintenance charges in
rund to pay the same under the

randjng car parking charges fronr

ection 6, i.e., non-extension of

ity deems fit in the p€culiar facts

nplaint-
expla,ned to the respondent/
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Conplaint No 4160 of2023

ll. That the complainant is a willful defaulter and deliberately,

intentionally and knowinglyhave not paid timely insralments.

Ill. That starting from February 2023, the construct,on activiries have

been severely impacted due to the suspension of the license and the

freezing of accounts by the DTCP Chandigarh and HRERA Gurugram,

respectively. This suspension and freezing oa accounts represenr a

force maje'rre event beyond the control of the respondenr. The

suspension olthe license and freezing otaccounts, starting from Feb

2023 till date, have created a;iro-time scenar,o for the respondenr.

Further, there is no delay on the part ofthe respondent projecr as ir is

covered under clause number 5.5 force Majeure, which is beyond

control olthe respondent.

lV. Thnt the final EC is CTE/CTO which has been .eceived by the

respondent in February 2018. Hence the start date ol project is F.b

2018 and rest details are as follows.

Project completion Date
Covid 1o.k down waiver

Feb 22

TotalTime extended to be extended

iurthertimeto be extended tillthe
unfreezins ofthe accounts i.e. Feb-

Feb 2023 ti ll date

N.v 2023 (l0 nronth, Nov 23

Covid and NGT Restri.tictions

NCT stay (3 months approx. for cvcry

Final project completion date (in case
project is unlreezedl turther time
would be added till unfreezing the

a..ounts Nov-25
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GURUGRAIV

As per the table given above, the final date for the compl€rion of

construction is Feb 25 in case the accounts are unfreezed by the

comperentaurhorityon the date offilingthis reply. From Feb 2023, the

license has been suspended and accounts have been freez€d by the

DTCP Chandigarh and HRERA Gurugram.

7. Copies of all the relevant documents have been filed and ptaced on rhe

reco.d. Their authenticity is not in dispute. Hence, the comptaint can be

decided on thebasisofthese undisputed documents and submission made

9

lurisdiction of the authority

The authority observes that it has territorial as well as subjcct marter

jurisdiction to adjudicate the present complaint fo. the reasons given

E.l Tcrritorial,urisdiction

As per notiiicarion 
^o- 

1/92/2017-1TCP dated 14.12.2017 tssu€d by

Town and Country Planning Departmenl the jurisdiction of Real Esrare

Regulatory Authoriq,, Curugram shall be ent,re Gurugram Dist.ict fbr all

purpose with offjcessituated inGurugram.ln the present case, the project

In question is situated within the planning area ot Curugram District

Therelore, this authoriry has complete territorial jurisdiction to d.al wrlh

the present complainL

E.U Sublect matter lurlsdlcdoD

10. Sect,on 11(a)[a) of the Act, 2016 provldes that the promoter shall b€

responsible to the allottee as per agreement for sale. Section lr[a](a) is

reproduced as hereunder:

(41 The oronotet shall-
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(o) be responnble lor oll oblisations, respohsibiliies and luncnohs
undet the provisions of thk Act or the rutes ond rcgulotions hode
thereund.rot to tle allortees ds per the ogreenent Ior ete, ot to the
ose.iation ofal)ottees, ot the co* naybe, till the conveyance ofoll the
apartnents, plots or buildings, os the cose hq, be, ta the oltottees, or tha
con non areo s to the o secia tio n of a llottees or the con pete n t au thot itr,
asthecose nay b.)
Secti on j 4 - Functions oI the Autho.i ty:
344 althe Act pravidq to ensure conptiohce aI the obtigations cost
Lpan the pranatert the allouees and the rcalenok ogenL\ under ths
Act and the tllesond resulotions natle thereunder.

11. So, in view of the provisions ol the Act quoted above, the authoriry has

completejurisdidion to decide the complaint regarding non-compliance ot
obligations by the promoter.

r. Findlngs on objections ralsed by the resppndent

F.l Obiection regardlngcomplalnant is in breach.ofagreement for
non-invocatior of arbltmtion

12. The respondent has submitted that the complaint is not maintainable for

the reason that th e agreement contains ar arbitration clause which refers

to the dispute .esolution mechanism to be adopted by the parties in the

event ofany dispute. The authonry is of the opinion that the jurisdiction oi
the authority cannot be fettered by the existence ofan arbirrat,on clause

in the buyer's agreement as it may be noted that section 79 ofthe Act bars

the jurisdiction oi civil courts about any matter which falh within the

purview ofthis authority, or the Real EstateAppellat€ Tribunal. Thus, the

intention to rend er such disputes as non-arbitrable seems to be clear. Also,

section 88 oathe Act says thatthe provisions oithis Act shallbe in addition

to and not in derogation of the provisions of any other law for the time

being in force. Further, the authority puts reliance on catena ofjudgments

ofthe Hon'ble supreme Cour! particularly in ivotional Seeds Corpomtion

Limited e. M. Madhusudhm Reddy & Anr. (2072) 2 sCC 506, wherein it

has been held thatthe remedies provided unde. the Consumer Protectjon
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Act a.e in addition to and not in derogat,on of the other laws in force,

consequently the authorjty would not be bound to refer parties to
arbitration even ifthe agreement berween the parties had an arbirration
clause. Therefore, by applying same analogy the presenc€ of arbitration
clause could norbe construed to tak€ awaythejurisdjct,on ofthe aurhority

13. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of2015 decided on 13.07,2017, the Narional

Consumer Disputes Redressat Commission, New Delhi (NCDRC) has hetd

that the arbitration clause in agrbuiients berween the complainants and

builders could not c,rcumscrtbe the Jurisdiction ot a consumer. Further.

while cons,dering the issue of maintainability of a complaint befo.e a

co.sumer forum/commission in rhe fact ofan exisring arbikation clause

in the builder buyer agreement, the hon,ble Supreme Court in case ri led
as M/s Emoor McF Land LttL v. Allab Stngh in revtsion pedtlon no.

2629-30/2018 in cle oppeal no. 23512-23513 oi 2017 decided on

1 0. 1 2.2 0 1 I has Wheld theafor€said judgement of NCDRC and as provided

in Article 141 of the Constttutjon of tndia, the law dectared by the Supreme

Court shall be binding on all courrs wirhin the re.ritory of lndia and

accord,ngl, the authorjty is bound by the aforesaid view. Therefore, in

view oithe abovejudgements and considering the p.ovision ofthe Act. the

authority is of rhe view that conptainanr is wetl within his right to seek a

special remedy available i. a beneficial Act such as the Consume.

P.otection Act and RERA Act,2016 instead ofgoing in for an arbitr:tion.
Hence, we have no hesitation in hotd,ng that th,s aurhor,ty has rhe

requisite jurisdiction to entertain the comptaint and that the dispute does

not require to be relerred ro arbitration necessarily.

F.Il obrections rega.dins force Daieure.
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The respondent/promoter has raised the contention thar the co.sruction
oftheprojecthas been delayed due ro force majeure circumstances such as

ban on construction due to ord€rs passed by NGT, major spread ofCovid,
19 across worldwide suspension of Ucense by the DTCP, Chandigarh and

freezing ofaccounts by HRERA Gurug.am etc. which is beyond rhe conkol
ofthe respondent and are covered under clause 5.5 ofth€ agreement. The

respondent has further submitt€d that suspensjon oa the ljcense and

freezing ofaccounts, starting i.om Feb 2023 tilt date have created a ze.o-

time scenar,o for the respondent. Furthermore, the final EC is CTE/CT0

which has been received by rhe respondent in February 2018, hence the

start date of pro,ect is Feb 2018. However, att the pteas advanced in this

regard are devoid ofmerits. As per clause 1(ivl ofthe Affordabte Housing

Policy, 2013 it is prescribed that"A such project sholl be requircd to be

necessarily conpleted within 4 years from the dote ofopprovat of building

plans ot grant ofenrinnnental clearunce, whichever is loter. This tlate shall

be relerred to as the "dak ofcommencenenr of prcject" for the purpose of this

pol/.J,. The respondent has obtained environmenr clearance and buitding

plan approval in respect olthe sa,d project on 30.11.2017 aod 26.09.2016

respectively. Therefore, the duedate ofpossession is beingcatcutated from

the date of environmental clearance, being later. Further, an exrension ot6
months is granted to the respondent in view ofnotincadon no. 9/3-2020

dated 26.05.2020,onaccounrof ourbreakof Covid-19 pandemic.Therefore,

the due date olpossession was 30.05.2022. As far as orher contentions of

the respondent w.r.t delay in construction ofthe project is concerned, the

same are disallowed as nrsfly the orders passed by NGT banning

construction in the NCR region was for a veryshort period oftime and rhus,

cannot be said to impactthe respondent-builder leading to such a delay in
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the complet,on. Secondly, the licenc€ ofthe project ofthe respondent was

suspended by DTCP, Haryana vide memo dated 23.02.2023, due ro grave

violations made by it in making compliance oithe terms and conditions of

the licence and thereafter due to several connnuing violarions oi the

provisions oftheAct,2016 by the respondent, in view to protecrthe interest

ofthe allottees, the bank account ofthe respondent related ro the project

was freezed by this Author,ty v,de order dated 24.02.2023. Thus, the

promoter/respondent cannot be given any leniency on based ofaloresaid

reasons and it is well settled princ,ple that a person rannot take benefit of

C. Findlngs on th€ reliefsought by the complalnanl.
G.l Direct the respondcnr to give delayed possession charges at rhe

prescribed rate 1.e., MCLR+2% frorn 26.09.2020 till the date of
.ctual pbyslcal possesslon at th€ p.esolb.d rate of iDterest

C.U Direct the respondent to execute the conveyance deed after
orerlngvaud oIIe. ofpossession to the complainant

15. Thecomplainantsintendtocontinuewiththeprojectandareseekingdelay

possession charges as provided under the proviso to section 18(11 of the

Act. Sec.18[1] proviso readsas under.

'''e.aion 1A: - Retum oI dmount dn.! .onpentution
13(1) lfthepro ate4aibro conpleteoris rnobte ta g)ve poession
al an opaanenq plor ot bulldtoa --., -..
P.ovt.led thotwhere on ollotEe does not intdd towithdtow lroh the
protect, he sholl be poid, by the pronoter, lntqen lor evely month of
delot, till the honding @er ofthe p6e$ion, ot such rate os no! be
prescribed.

16. Clause 1[iv) oftheAffordable Housing Policy,2013 provides for completion

olallsuch projects licenced under it and the same is reproduced as under

ror ready relerence:

r.mfla'nrN! 41b0 of lU- l

''All such projecE shall be rcquired to be nece$only canpleted within
1 leo\ lron the dote oI opprovol ol buildins plons or sront oI
enironn tal cleo.once, whichever is loter. This date sholl be

HARERA
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relned to os the "dote of.onnen@hent of prcject" lot the puryose
oIthepoli.t."

17. Due date of handtng over of possession: As per clause 1(iv) oi the
Afiordable HousingPolicy,20l3 it is prescribed that.,Altsuch projectsshott

be requircd to be necessarity conpteted within 4 yeo$ fion the date ol
opproval ol building plans or grant ofenvironmentot ctearance, \\,hichever is

tater. This dore shollbe refer.ed to as the.date olcomnencementol project

for the purpose ol this poli.I The respondent has obrained environmenr

clearance and building plan approml in respect of the said projecr on

30.11.2017 and 25.09.2016 resp';:tiyely. Therefore, the due date oi
possession ,s being calculared lio the dare of environmental clearance,

being later. Further, an e$ension of6 months js granted to the respondent

in view of not,fication rc. 9/3-2{20 dated 26.05.2020, on account ot
outbreak of Covid-19 pandemic. Therefore, the due date of possession

comes out to be 30.05.2022.

18. Admissibility of delay possesston charges at prescribed rate of
interest Proviso ro sertioi 18 provides that where an altoEee does not

intend to withdraw from the proiect, he shatt be paid, by the promorer,

inte.estfor every month oldelay, till the handjng over ofpossession, at su€h

rate as may be prescribed Jtd rt hasbeen prescrrbed under rule tS oa the

rLle( Rule l5 has been reproduced as under:

Rule 15. P.es.nbe.l rate oJ interest- IProvko to secnon 12, section
1A ond sub-yction (4) and subsecti@ (7) of s..tion lel
A) For the purpose ol ptoviso to section 12; sanon 13; ond sub

sections {4) and (7) of sectian 19, the "interest ot the mte
prennbed"sholl be the StoE Bankoltndio highst no4tinot cost of
lending nte +2%:

Prawded thot ih cas. the State Bonk oI thdia noryinot cast oJ
lmding rote (MCLR) is not in us., n sholt be reploced by such
benchnark lendihg rotes which the State Bank ol tndio hot lx
fion tine to tine for lending to thegenerot pubtic_
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19. The legislature in its wisdom in the subordinate legislatjon under the

provision of rule 15 of the rules, has derermined the prescribed rate of

interest.The rate ofinterestso determined by the legislarure, is reasonable

and ifthe said rule is followed to award the interest. it will ensure uniforh

practice in all thecases.

20. Consequently, as perwebsite ofthe State Bank oftndia i.e.,

the ma rginal cost ol lending rate (,n short, MCLR) as on date i.e.,03.09.2024
js 9.1oyo. Accordingly, the prescribed rate ofinterest willbe marginalcost

oflend,ng rate +2% i.e., 11.109o. WP

21. The definitioD of term interest d under sechon 2(z,rl or the Acr

scction is reprod uced below:

"(za) tntercst' neont the rotes oI interett pa)
.llnttee, osthe cose tua! be.

E\planotioh Fot the ptpose oJ this clous.

from th€ alloftee bv the

allottee by the pronotq, in
cose of defouta shol be e rote ol iotere! wh(h the

22.

the dote the onount ot part thereof ond interest thereon is
relunded, ond the interest potnble bt th. allodee to the pronotet
shall be ltun he dote dte ollottae dehul\ in potnent to the
pronoter till rhe dote it is poid:

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 11.10% by rhe .espondent/promoter

which is the same as is being granted to the complainant in case ofdelayed

On consideration of the documents ava,lable on record and submissions

madebyboth the parties, the authority is satisfied that the respondeDt is in

23.

promoter, in casc oldefault, shall be equnl to the rare of
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contravention of the section 11(a)[a) of the Act by not handing over

possession by the due date as per the agreement. By virtue of ctause 1(iv)

ofthe Affordable Housing Policy, 2013, the respondent/promoter shall be

necessarily required to complere the construction of the project wjrhin 4

years frorn the date of approval of building plans or grant ofenvironmentat

clearance, whichever is Iater. Therelore, i. view of the nndings given above,

the due date ofhanding over ofpossession was 30.05.2022. However, rhe

respondent has failed to handover.possession ofthe subject apartment to

the complainant tillthe date oathis'6ider. Accordingly, it is the iajtureoirhe

respondent/promoter to fulfil its oilga'tions and responsibilities as per the

agreement to hand over the possession within the stipulated perjod.

Further, the authority observes that ftere ls no document on record from

which it can be ascertained as to whether the respondent has applied for

occupation certificate or what ls the status of mrsrruction of the projecr.

Hence, this projectis to be treat€d as on,goingproJed and the provrsions of

theAct shallbe appl,cable equally to the builder as wellas allottees.

24. Accordingly, the non-compliance of the mandate contained in section

11(4)ta) read w,th proviso, to section 18(1) of the Act on th€ part of the

respondent is established. As sirb, the allottee shall be paid, by the

promoter, interest for every month ofdelay from due date ofpossession i.e.,

30.05.2022 till valid offer of possession plus 2 months after obtaining

occupation certificate from the competeot authority or actual hand ing over

olpossession whichever is earlier, as per section 18(1) ofthe Act of 2016

read with rule 15 ofthe rules.

25. Further, as per section 11(al(0 and section 17(11 or the Act or 2016, the

promoter is under an obligation to get the conveyance deed executed jn

favou. ofthe complainant.Whereasas persection 19(11) ofthe Act of2016,



HARERA
GURUGRA[/

Complarnt No. 4160 of 202J

the allottee is also obtigated to participate towards registrat,on of the

conveyance deed ofthe un,t in question. Howeve, rhere is nothing on the
record to show tharthe respondenr hasapptied foroccuparjon certificate or
what is the status ofthe development ofthe above-mentioned project. jn

view oi the above, the respondentis d,rected to handover possess,o n oithe
flat/unit a.d execute conveya.ce deed in favour of the complajnant in

terms of section 17[1] of the Acr ot 2016 on payment oi stamp duty and

registrat,on cha.ges as applicable, wjthin three months atter obraining

occupation cerrificate from the coriietent authority.
G.lll To resrrair rhe respondent ftdiir terhlnating rh€ unit tilt the tinat

disposal of the presrnt complaior
26. The complainant in tbe present matter is seeking possession of the unit

along with delay possession .charges and the authority has atready

deliberated the same iD the findings w.r.r. relief no. 1 & 2 in the above

paragraphs accordingl, in view of the same the presenr relief stands

G,lV To appoint a local .ommtsstoner to €rry out rhe tasb as mentioned
iD para 34 ol the complalDr,

G.v To conducr a fore;st. audlt of rhe books of accounts of the
respondentas per task meotioncdin para 35 ofthe complaint.

G.VI To tak€ acdon for lyloladod of sectiotr 6, i.e., non-extension of
reglstrarion of the Ac[.

G,VII Dlrecttherespondenttop.ovtdeonaflidavlladaretiIwhichavatid
offer ofpossesslon shau be gtven. !f the respondent fails to provide
the same, penal proceedings for viotatior ofsectior at2)tll(C) be
initiated agalnst the resPoDdenL

27. The complainants have sought some other rel,efs such as appoinrment oi
L.C, conduct forensic audit of the book of accounrs of rhe respondent,

initiation or penal proceedings for violarion oiSed,on 4(2)tl)tcl, Section 6

ofthe Act, 2016 etc. Th€ Autho.ity observes rhar due to several continuing

violations of the prov,sions ol the Act, 2016 by the respondent, rhe

Aurhoriry has already taken suo motu cosnizance 
" 

,* 
x:?"T J,li;
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complaint bearing no. PrR -CRc-10A7-2023 andf.eezed the bank accounr

of the respondenr related to the proj€ct vide order dared 24_02.2023.

Theretore, the authorityis proceeding to decid€ only the main reliefsoughr

by the complainant in the present complaint i-e., delay possession charges,

possess,on and execution oi conveyance deed on the basis of documents

available on record as well as submission made by the parti€s.

G.VIll Direct the respoDdent to provide a valid physicat possession afte.
receipt of occupancy cenlfl cate.

28. The respondent is legally bound to meet the pre,requisites for obtaining

occupation certificate lrom rhe competent authority. Ir is unsat,ared thar

even alter the lapse of more thao 2 years from the due date otpossession

the respondent has failed to complete the construction a.d appty for OC to

the competentauthority.The promoteris dutybound to obtain OC and hand

over possess,on only after obtainins OC.

G.lx To set aside/rec.ll the notlce for non-payment and to demand the
nextand lastinstalmentattime ofofter of possesslon .fre. OC, as per
the paymentplan,

C,X Dlrect the respondent to glve blturc.rion of tbe totat sate price
including the clariflcatlon of cost otparking under the Affodabte
Housing Pollcy, 2 013.

29. Since, the said projecr is the affordable housing p.oject therefore, the

respondent is directed to i3sue payment demands and biturcarion of the

total sale price including the clariflcation ofcost of parking strictly as per

the payment plan mentioned in the afordable hous,ng policy, 2013. As far

as the recall notice for no.-payment is concerned the complainant has not

annexed anysuch notice alongwith the compliant accord ingly, no direction

w.r.t. the samecan bedeliberated bythe authority atthis stage.

G.Xl Direct the respondent to give anri-p.ofiteering credit/iDpttt tax
credit to the complalnants,

30. The complainant has sought the relielwith regard to direct the respondent

to give anti-profiteering credit/input tax credit to the complainanrs and
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charge the cST as per rules and regulations, rhe atrenrion ofrbe authoriry
was drawn to the iact that the legistature white framing the GST law
specincally provided for anti-proftt€ering a check and ro
maintain the balance in the inflation otcosr on the product/services due ro

change in Inigrat,on to a new tax r€gime i.e. CST, by incorporating secrjo.
171 in Cent.al coods and Services Tax Acr 2017l Haryana Goods and

Services Tax Act, 2017, the same is reproduced herein betow.
"re\tnn t't t t t Anv pdua,aa n mtz at ta\ on on!\uppl! als
a' thp b"reft ottrDL..a4 \tedit sholl b. postat oa.o thp re.tptent bvra, ol
cohnensunte reductton in pn.et^

As per the above provision, the ben€fft ofra reduct,on or,tnput Td Credit,

is required to be passed onto rhe customers in view of secrion 171 oi
HCST/CCST Acl 2017. In the event, the respondent/promoter has not

passed the benefit of ITC ro the buyers otthe unit in contravenrion ro the

provisions ofsection 171(11ofthe HGST Act,2017. The altottee,s at Iiberry

to app.oach the state screening comminee Haryana for iniriaring

proceedings under sedion 171 ofthe HGST Act againsr the .espondent-

G.xll To restrain the .espondent i.om chargingany mainrenance charges
in future as the complalnaot ir lrotbound ro pay the same under rhe
Afiordable Houslng Policy, 2013.

As per the clarification regarding mainrenance charges ro be tevied on

afrordable group housing proiecrs being given by DTCP, Haryana vide

clarification no. PF-27A/2024/3676 dated 31.01.2024, it is very ctearty

mentioned that the utiliry charges (which inctudes electricity bill, water bi ,

prop€rty tar waste collect,on charges orany repair ins,de the individualflat

etc.) can be charged from th€ allottees as per consumptions.

Accordingly, the respondent is directed to charge the ma,ntenance/use

/utilitycharges from thecomplainants-allottees as perconsumprjons basis

32



as has been clarined by rhe Directorate of Town and Country ptannins,

Haryand vrde .la rificarion ddled 3r.01.2024.

G.XIll To rest.ain t}e iespoDdent t om demanding Labour Cess, VAT, work
Contmct Tax aDd PowerBa.kup charges.

34. The cor.plainant has soughr rhe relief to restrain the respondent from
demanding LabourCess, VAT, wCT and powerbackup charses.

HARERA
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Labour Cessr The Labour cess is levied @ 1% on rhe cost ot
construction incurred by an enrployer as per the provisions ofsecrions

3 [1) and 3[3) oithe Buildingand Other Construction Workers.We[are

Cess Act, 1996 read wirh Notificarion No. S.O 2899 dared 26.9.1996. 1r

is levied and collected on the cost ot consrruction incurred by

employers including contradors under specific conditions. t\4oreover,

this issue has already been dealt wirh by rhe authority in complaint

bearing no.962 of 2079 tiied Mt. Sumit Kumor cupta and Ant. Vs

Sepset Properties Privote Limited w\ercin jr was hetd that sin.e

labour cess is to be paid by the respondent, as such no labour cess

should be separatelychareed by the respondent. The authority is ofrhe
view that the auottee is neither an employer nor a conrra.ror and

labourcess is not a taxbuta fee. Thus, the demand oflabourcess raised

Lrpon the conrplajnants is completely arbitrary and the complainants

cannot be made liable ro pay any labour cess to the respondent and rr

is the respondent builder who is sotely responsible for the

disbursement oisrid am.,inr

. VATr The pro mote. is en ritled to chargeVATtrom theallonees torihe
period up to 31.03.2014 @ 1.05% [one percent VAT + 5 percenr

surcharge on VATI under the amnesty scheme. However, if the

respondent opted for compositjon 1e!y, rhen a1so, rhe incidence of such

taxcs shallbe bo.ne by the respondenr only. But ifcomposirion scheme
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is not availed, VAT may be charged on proportionate basis subject to
furn,shing of proof of having jts actual payment to the concerned

taxation Authority.

. WTC (work contract tax)r The complainants are seeking above

mentioned .eliel with resped to restrain the respondent from

demanding Wo.k Contract Tax. The authority is of the view thar the

allottee is neitheran employer hence, the respondent has not charges

the work co.tract tax to the cqmplainant/allottee.

ComplaLnrNo 4l60ot 2021

Power Backup Charges:- The issue ot power back-up chnrgcs h,rs

xlready been clarified by thc offrce ofDTCP, Ha.yana vide ofttce order

dat.d 31.01.2024 wherein it has categoricalty clariried the nrandatory

s.rvicesto be proyided by the coton izerldevetope. inariordabtc group

housing colonies and services for which maintenance charscs can be

.harged lrom the allottees as per consumption According, rhe

promote. can only charge maintenance/use/uriliiy charges fronr the

complainant-allottees as per consumption as prescribed in cateBory-11

ofthe offic. order dared 31.01.2024.

c.lv To restrain rhe respondent from demaoding car parkinS charges
fron the complainants.

35. The counsel lor the complainanr has neirher pressed the said issue in the

pleadings nor during the arguments accordingly, the authority sha nor

delibernte upon the said reliet

H. Directions ofthe authority

36. Hence, the authoriry hereby passes thjs order and jssue rhe foltowirrg

drrections under section 37 olthe Act to ensure compliance ofobtjgations

casted upon the promoter as pe. rhe functions enrrusted ro the authonty

under section 34[0 olthe Act]
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i. The respondent/promoter is direded to pay interest to the

complainant(s) against the paid-up amount ar rhe prescribed rate of
11.10% p.a. for every monrh of delay from the due date ofpossession

i.e., 30.05.2022 till val,d offer of possession plus 2 monrhs after
obtaining occupation cerrificate from rhe competent authoriry or
actual handing over ofpossession, whichever is earlier, as per sedion
18(11 otthe Actof2016 read with rule 15 ofthe rures.

'Ihe arrears of such inrerest ac(,st accTued lrom 30.05.2022 till the dare ot
ordcr by the authority shall be paid by the promorcr ro rhe alotree(s)

withinaperiod ol90d Ithis order and interest forevery

romoter to the alloneefs) before

iv. Ihe complainant[s) are directed to pay outstanding dues, ifany, atrer

adjusrment of interest for the delayed period.

The respondent/prorioter shall not charge anyth,ng from the

complainant(sl which is northe pan of the Affordable Housing poti.y,

2013.

The rate of i.terest €hargeable from theallonee(s) by th€ promorer, in

case oi delault shall be charged at the prescribed rate ,.e., 11.100/o by

the respondent/promoter wh,ch is the same rate oiinterest which the

promoter shall be liable to pay the allottee(s), in case ofdefault i.e., the

delayed possession chargesas persection 2(za) oftheAd-

of section 17(1) o

registrationchargesa le, within three months aiter obraining
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37. The complaints srand disposed ot
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