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ORDBR

1. The present complaint has been filed by the complainant/allottee under

section 31 otthe Real Estate (Regutation and Developmentl Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate [Regulation

and Development) Rules,2017 (in short, the Rules) forviolation ofsection

11(4)fal ol the Act where,n it is in,er al,o prescr'bed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provisions of the Act or the Rules and regulations made there

ubder orto theallottees as pertheagreement for sale executed interse
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Proiect and unit related details

The particulars ofun,t details, sale cons,deration, the amount pa,d by the

complainants, date ofproposed handing over the possession, delay period,

ifany, havebeen detailed in rhe following tabular form:

,t 202lJ

D€tails
The Venetia4 se.tor- 70, Gurus.am,I

l Aftordable sroup housins colonY
DTCP li.ense no. and validity 103 0f2019 dated 05.09.2019

valid up to 04.09.2024
Shree Ratan Laland others

Building plan approval dated

C.nnot be ascertained

07.02.2420
tAs per DrqP !9!:49L
Not obtained till date
Registered vid€ no. 39 ot 2020
dared 27.10.2020
valid upto02.09.02021
09.03.202L

I&9912 ofcomplaintl
{9!rlc!9! 9!r9!9.i
1006,1oth floor,tower 1

lPase 12 ofconplaintl
571.105 sq. ft. [.arpet area]

tPage 12 grllqlg4pleintl
l(tt, ot the qlordobte Housins Poti.y,
2073
A stch prcjectt shotl be .equted ta be

hresdrily conpleted wthin 4 leo6 fron
the oppraval olbuildns plon\ a. grontal
envnnhental cleoronte, whichevet ts

latet. This date thallbe.ele..ed to as the
''do? al.annenceneht ol pra)ect'lot the
purpBe of this poti.!. The hcehse: shdll
not be rcheMd beyohd the sotd I reots
periad tam the dore ofcomnencenent ol

Environmcnt clea.an.e datcd
8.

iT

RERA Registered/ not

BuLld(r buyer agrecmcnl
9.

10

11 Poscs$on dausc as Per
Aftn.dablc housing policy,
2013

12 Due date otpossession
13 Totallale pnce ofthe fl.t Ps-23,33,420 /-

lAs alleged by.omplainant at pase 7
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R5.8,83,785/-

lAs alleged by complainant

a\ o7.2022

Iacts ofthe complaint

The conrplainant has made the followingsubmissions iD the complaint _

That Ihe complainant was allotted a unrt bea.ing no. 1006, 101h noor, in

Tower 1, having 571.105 sq. ft. carpet area and 98 sq. it. balcoDy area in

project of the respondent named "The Venetran at Sector 70, Gurugram

under affordable group housing vide allotment letter dated 09.03.2021.

That the total sale consideratioD of the said unit was Rs.23,33,420/-

against whrch the complainant has paid a sum ofRs.8,83,785/ in all.

That the construction at the project site has not been started and the

environmentalclearance olthe projed has still noi been obtained by the

That due to an inordinate delay on part of the respondent to start

construction ofthe project i. question, the complainant has surrendered

th€ flat vide letter dated 05.07.2022 and requested the respondent to

refund the paid_up amounL However,the same has not been refunded till

da(e. Hence, the present comPlaint.

Reliefsought by the complainan! _

The complainant has sought follow,ng relief,(sl:

L Drrect the respondent to refund the entire paid_up amount along with

presoibed rate of interest lrom the date oi each paymcnt till 
'ls

I,

B.

ltl

C.

IV,

Anount paid by the

surrender request by the
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on the date ol hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to section 11(4) (al ofthe act to plead guilty or not to plead guiliv.

Reply by the respondent

The respondent is contesting the complainton the following grounds:

L That this hon'ble authorty lack iurisdiction to adjudicate upon the

present complainL Bolh parties have executed an arbitration clause,

clearly outlined in the agreenent, empowering either parly to seek

resolut,on th.ough arbitratlon Asper the said arbitration clause, any

disputes arising out of tbe a$eement shall be submitted to an

arbitrator ior resolution Theref;re' the present matter be referred to

arbitration in accordance with the terms set forth in the agreement.

II. That as expressly stipulated in the agreement to sale, the parties,

herein, the complalnant and responden! have unequivocallv agreed

to resolve any disputes through arbitradon Th,s agreement to sell is

fortil'ied by clause 16.2 wherein It is stated that all or any disputes

arising out of or touching upon or relat,ng to th€ terms oi this

agreement to sell/conveyan€€ deed induding the interpretation and

va)idity ofthe terns hereofand the respective rights and obliSations

ofthe parties, whlch cannotbe amicably settled despite best efforts,

shall be settled through arbitration.The arbitration proceedings shall

be governed by the Arbitration and conciliation Act, 1996 or any

statutory amendments/modifications thereot for the time being in

iorce. The arbitration proceedings shall be held at the office oi the

company in Gurgaon by a sole arbitrator who shall be appointed bv

the company. The cost oithe arbikation proceedings shall be borne

by the parties equauy. The language olarbitratio' shall be in Engllsh'

D,
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ln case of any proceediDg, relerenceetc. touching upon thearbitration

sub,ect including any award, the territorialjurisdiction of the courts

shall be Gurgaon, Haryana as well as of Punjab and Ha.yana High

.ourt at Chandiga.h. That the respondent has not filed his first

sr,rpment berore this court in the subiect matter.

I1l. That the complainant is a willful defaulter and deliberatelv

intentionally and knowingly have not paid timely installments. Thc

complainant is a detaulter under section 19(6) & 19(7) ofthe Act. lt is

humbly submitted that thecomplainant failed to clear his outstanding

dues despite several reminders thatwere issued by the respondeni.

1V. That the complainant's motives are marred by malafide intentions.

The present complaint, founded on false, fabricated, and erroneous

grounds, is perceived as an attemptto blackmailthe respondent lhe

complainant, in reality, is acting as an extortionist, seeking to extract

money from the respondent through an urgent and unjustiiled

conrplaint. This action is not only illegal and unlawful but also goes

asainst the principles of natural justice.

V lhat there is every apprehension that the complainant in collusron

with .rny staff member ol the respondent company includi)g er

enrployee orthosewho held posinons during that time mav put forth

the altered and fabricated document which is contradictory to thc

aliordable housing policy & should not be considered binding on lhe

company in any manner whatsoever.

7. Copies of all the .elevant documents have been filed and placed on thc

record. Therr authenticiry is not in dispute. Hence, the conrplaint .an be
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E.

decided on the basis of these undisputed documents and submission made

by th€ parties.

lurlsdlction of the autiorlty

The authority observes that it has territorial as well as subject matter

jurisdictio. to adjudicate the present complaint for the reasons given

[.] Territorialjuridiction

9 As p.r notification no. 1/92/2017-LTCP dated 14.122077 issued by

TorlD and Country Planning Department, the junsdiction ol Real Estatc

Regulatory Authority, Gurugram shallbe entire Gurugram District for all

purpose with offjces situated inGurugram.ln the present case, the prolect

in question is situated within the planning a.ea oi Curugram DLstrict.

'lhereiore, this authority has complete territorial jurisdiction to d€al wrth

dre present compla,nt.

E.lt Subjectmatter,urisdlction

10. Section lltalta) of the Ac! 2016 provrdes that the promoter shall be

responsrble to the allottee as per agreement for sale. Section 11(41[aJ is

reproduced as hereunder:

iitrn" p,...,,, 
'n"ttla) be resPohsible Jor oll obngations, responsibitnies ond functi'ns

mder the ptavisions of this act a. the rutes ond regulotions nole
thereuhder at to the atlottees as pet the agree ent lot sale, ot to the

o$ociotian ololtattees, os the cose noy be,till the convelahcealallthe
apoiments, ptots at butUings, os the cose no! be to the oikntues ar tht
con m a n oreos to the oss.ciatio n ol attattee s o r the con Peten t o u thot itv
os the cov not be;
section 3!-functions of the Authotit!:
31A ol the Act pravidet to ensute cohpllanLe il the abhsottan: 

'osr
upan the p.anatert the ottattees ond the rcot estote agenB under t] 

'
Act ahd Lhe rules ond r.grlattans hodethereundet
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So, in view of the provisions of the Act quot€d above, lhe autho.itv has

completejurisdichon to decide the complaint regarding non_compliance of

obligations by the promoter leaving aside compensat,on which is to be

decided by the adiudicating officer,fpursued by the complainant at a later

Further, the authority has no hitch in proceeding with the complaint and

to grant a relielofrefund in the present matter in view ofthe Judgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developerc

Private Ltmikd vs Stote oJU,P, ond Ots. 2021'2022 (1) RCR (Ctvtl)' 357

and rciteroted in case ol M/s Sana Realtors Privdte Limiteit & other Vs

Union ol tndia & others SLP (Civtt) No. 13005 ol 2020 decided on

12.05.202 2 whercin ithas been laiddown as under:

''s6. Fron the schene ol the Act oJ \9hich a detailed reference hos been

node ond taki^! note oI powet of otljudicdtton delineoted with the

resdotory duhonr! and odjudicatihs ollcer, vhotlnaltv cutb oLt is thot

oithough the Act lndi@tq th9 dittinct exPtesions like tefund', lnterest
p"roi dnd'adpenedor" o conPi4t @dng ot t1tta4s 18 04d ]a

.]"at ly 4ontpsu that wh.n t t ode, ro rclund ot th? anonnt. ond tqLerca

oq tie retuna oqount ot dt{hng Pornent ol 'ntPP't tot d?to\Pd

.1et!e4 oi Do$e'ron ot ernotrt ond ntet.st thereoa. a ^rhc t?aLt-to'!
odho;@ wtuh ha'the paw to entuine and dPk'nne t he otnanP ar
o.n biint. At the sone tine, when it cfues to o question al eeking the

te ef of odtudging .on pensation and int r4t thercon under Secnohs 1 2

14, 1s and 19, the odiudicdting oller eNclusivelt has the power ta

detemine, keepin| in viee the @lldtle reoding ol Section 71 read with

Sdton 72 oftile Act ifthe adjudicotion udet Sections 12,14,13ahd 19

ather thon canPensotion as envbaged il exEnded ta the adtudiatins
officer os proyed thoa inou riN hov inEnd toexPond the onbitdnd
s;ope olthe powen ahd lundnns oJ the adjudicotins allicer unaet section

?1ond thatwauld be agoinst the nondd|althe Act2016'"

Hence, in view of the authoritative pronouncement of the Hon'b1e Sup reme

Court in the cases mentioDed above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

F. Findinss on objections raised byth.respondent

12.

13
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r.l OblectioD regarding comPlalmnt is in breach of aSreement for non'
invocatlor of arblhatlon.

14. The respondent has submitted that the complaint is not maintainable for

the reason that the agreement contains an arbitration claus€ which refers

to the dispute resolution mechanism to be adopted by the parties in the

eventotany dispute.The authoriry isoithe opinion that the iu risdiction ol

the authority cannot be fettered by the existence ofan arbikation clause

in the buyer's agreement as it may be noted that section 79 olthe Act bars

the iurisdiction of c,vil courts about any matt€r which 
'alls 

within the

purview otthis authority, ortheReal Estate Appellate Tribunal Thus' the

intention to render such disputes as non_arbitrable seems to be clear' Also'

section 88 ofthe Act says that the provisions of this Act shallbe in addition

to and not in derogation of the provlsions ofany other law for the time

being in force Further, the authority puts reliance o n catena of judgments

ofthe Hon'ble Supreme Court, particularly i,t lvd'fo' ol Seeds Corporatiott

Limiteit v. M. Madhusudhan Reddv A Anr' Q012) 2 Scr 506' wherein it

has been held tbat th€ remedies provided underthe CoDsumer Protection

Act are in addition to and not ,n derogation ol the other laws in force'

consequently the authority woutd not be bound to refe' parties io

arbitration even itthe agreehent beween the parties had an arbitration

clause. Therefore, by applying same analos/ the presence of arbitration

clausecould notbeconstrued to take away the iurisdiction otthe authority'

15 Further,,n Aftab Slngh and ors. vs Emaar MGr Land Ltd and ors'

Consumer case no 701 of 2015 decided on 13 07 2017' the National

CoDsumer Disputes Redressal Conmission, New Delhi (NCDRCI has held

thai the a.bitration clause in aereements between the complainants and

builders could not circumscribe the jurisdiction of a consumer' Further'

whi)e considering the issue of maintainability oi a compla'nt before a
Pag. aof 13
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consumer forum/commission in the fact ofan existing arbitration clause

in the builder buyeragreemen! the hon'ble Supreme Court ln cas€ aial€d

as M/s Emoor MGr Land Ltd V. AJtab Slngh ln revisioa petition no.

2629-30/2018 in ctvtl oppeal no, 23512'23513 of 2077 declded on

10.12,2018has upheld tbe aforesaid iudgement ofNCDRC and as provided

in Article 141 ofthe Constitution otlndia, the law declared by the Supreme

Court shall be binding on all courts within the territory ol lndia and

accordingly, the authority is bound by the aforesaid view. Therefore,,n

view ofthe above judgements and considering the provis,on oltheAct, the

authority is ofth€ view that coniplah,ntis well within his right to seek a

spec,al remedy available in a beneficial Act such as the Consumer

Protection Act and RERAAcf 2016,nstead ofgoing in for an arbitrat,on.

Hence, we have no hes,tation in holding that this authority has the

requisite jurisdictionto e.tertain the complaintand thatthe dispute does

not require to be referred toarbikation necessarily

Findings on the rellefsoullht by th€ complainant.

G.l Direct the r€spondent to retund thc p.id_up amount alonS_with

The complainant was allotted a unit bearing no.1006, 1orh floot in Tower

t havingcarpetareaof 571.105 sq.ft alongwithbalconywith areaol98sq'

ft. in the project ofrespondent named "Venetian" at Sector 70, Gurugram

under the Afordabte Housing Policf,, 2013 vide allotment )etter dated

09.03.2021. No, buitder buyeragreement was executed between the parties

in respect ol the subject unit. As per clause 1(,vJ of the policv of 2013, all

projects underthesaid policyshall be required to be necessarilv completed

within 4 years from the date of approval of building plans or grant of

environmental clearance, whichever is later' Thus' the possession of the

unit was to be offered within 4 years from the approval ofbuilding plans

Pase 9 of13
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[07.02.2020) or from the date ofenvironment clearance (not obtained yet].

Therefore, the duedate ofpossession cannot be ascertained. As perrecord,

the complainant has paid an amount ofRs.8,83,785/- to respond€nt. Due to

lailure on the part ofthe respondent in obtaining environment clearance

fiom the concerned authority and inordinate delay on part ol the

respondent to startconstruction ofthe proiect in question, the complainant

has surrendered the unit/flat vide letter dated 0S.07.2022.

17. As per the clause 5 (iii)(h) oi the Affordable Hous,ng Policy, 2013 as

amended by the State Government on 05.07.2019, the relevant provision

regarding surrender otthe a.llotted-unlt by the allottee has been laid down

and the same is reproducedas underr

Clause s(iii) (h) ofthe Affordable Houslng Policy,2013

''A waitins list Jot o monnun ol 25% oI the bal owilable nunbe. oI
latsavoilobteloto odnenL noy obo be prepared dutins th. drow ollots

who can be olfere.! th. altotrneht in .dse sone of the srfe$lut otlottees

o.e not oble to renove the defi.iercie, in their opplicotian wthih the

pterribed petiad oJ 1s dayt t1n sunehder of lot b! anv successlut

ollottee, the ahount thot @n be loieited br tl,e @lonizer in oddition ta

R 25,aa0/- shott not exceed the lollowing: .

auch flots nar be considered by the connitt@ lot ofer to tho9
appliconts folling in the woting lbi Howe@/, nonrenoval ol
delciencies by any su(*sful applicont sho not be considered os

sutddet ol laa ond no such deduction of R5 2 5,000 sholl be opplicoble

on such @set tl on! wdt listed candidote does not want to @ntinue in
Page 10 of13
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the woitig list, he noy s@k withdnval and the licencee shall t4und the

booking dnount within 30 dots, without mposing ont penolrJ. The

waithg list sholl be nointoined for o period oI 2 yeaB, ofter which the

booking dnount shall be refunded bock ta the waitlisted oppliconts,

\|thautany ihterest All nonauaessful applicontssholl be t4unded bdck

the boaking onouht vithin 15 dals ol holdihg the drow ol lats'.

18. In the present matter, the subject unitwas surrendered bythecomplainant

allonee vide lefter dated 05-07.2022 due to iailure on the part of the

respondent in obtaining environment clearance and has requested the

respondent to cancel the allotment and retund the ent,re amount paid bv

him alongwith interest.

19. Clause 5 (ii,l(b) ofthe Affordable HousinS Policy, 2013 as amended by the

State Covernment on 22.07.2015 provides that it th€ l,censee fails to get

environmentalclearance even aiter one year ofholding draw, the licencee

is liable to refund the amount deposited by the applicant along with an

interest oi 12%, lf the allottee so desires. The relevant provision is

reproduced below for ready reference:

"The Jlots in o specilc ProJect sholl be ollotted in one go within lour
nonths of the tunction of bulldlng plaE ln coe, the nunbet al
applicotnns raeived is 1* than tlp hrnber ol sanctioned lots the
allatndt con be node in two ot tuore phoses. Hawevet, the licencee Mll
sta.ttheconst ucdon antt ofter reeipt ofenvi/onnentat cleorunce from
th e com pete nt autlorlty.
The li.en.@ wi s,,n r@iving lh. lurthe. instunments onlt once

the .nvironmentdt it@mnce ts re.eive.l. Fudher, ilthe ticehcee' lait
to set environf,*ut cleotun e .w s6f de veor oJ hot.tins ot
.lrow the licen@ is uable to .efuntt the dnount .leposited bv the
appticont olongwlth on inte.est ol12%, I the dllottee v .leslt6 "

20. Also, the respondeDthas ra,sed an objection that complainant allottee is a

wiliu I defaulter and has iailed to make payment oithe insta,ments and has

thus violated prov,sions ofsection 19(6) & (7) oftheAct. tn this regard, the

authority observes that as per clause 5(iii)(b) ol the Affordable Housing

Policy, 2013, the licencee will start receiving the further installments only

once the environmental clearance is received. As delineated hereinabove,
Pase11oi13
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the respondent has faited to obtain environmental clearancetill dat€, thus,

are not entitled to receive any further payments. Hence, the objection

rai(ed by the respondent is devord of meritr.

21. Further, as per amendment dated 09.07.2018 in Atrordable Group Hosing

Policy,2013, the rate of,nterest in case ofdefault shallbe as per rule 15 of

the Haryana Real Estate (Regulation and D€velopmentl Rules, 2017. Rule

15 ofthe rules is reproduced as under:

Rute 15, Presc.ibe.l rdt ol in..tu5t [Praifu to sction 12, s4ttoh
13 and subaection (4) ond sote.ti tT)alectioh 191

Fo, oe puryot? olp,o\Bo @ trnon t2-,P' tbn ft: ond tub'etnoc\
t4) o4d t'tat<enior 19, the rt4r46t at Lhp'ote ptc..ibed'\hatl bP

the State Bonk ol tndio highesi norginal cost of le^ding rote +2% :

Provided thot in case the State Eonk ofindio naryinol cost of l.hding
rote (MCLR) is not in use, it sho be reploced b! such benchnork
lendins tutes which the Stote Bonk of tndio hdv lx lron tine to tine
fo.lendino to the Oqeral Publ)c.

22. The legislature in its wisdom in the subord,nate legislation under the rule

15 of the rules has deteimined the prescribed rate ofinterest The rate oi

interest so determined bythe legislature, is reasonable and ifthe said rule

is iollowed to award the interest, itwillensure uniform pmctice in all the

23. Thus, the complainant'allottee is entitled to refund of the entire amount

deposited along with ,nterest at the prescribed rate as per atoresaid

provisions laid down under Affordable Housing Policy,2013

24. Hence, the respondent/promoter is directed to retund the entire paid_up

amount as per clause 5ti,il(b) ofthe otAffordable Housing Pol,cv, 2013 as

amended by the State Government on 22.07.2015, along with prescribed

rateofinteresti.e., @11.10% p.a (the State Bank of I ndia highest marginal

costoflending rate IMCLR) applicableas on date+2qo) asprescribed und€r

rule 15 of the Haryana Real Estate (Regulation and Developmeno Rules,
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2017 from the date oleach payme't tillthe actual realjzation ofthe amount

within the timelines provided in rule 16 ofthe Haryana Rules 2017 ibid'

H. Directions ofth€ authority

25. Hence, the authoriry herebv passes this order and issue the followins

directions un.ler section 37 olthe Act to ensure compliance ofobligations

casted upon the promote. as per the functions entrLrsted to the autboritv

Lrnder section 34(0 ortheAct:

i. Thc respondent is directed to refund the entire paid_up amount ot

Rs.8.83,785/-as per clause 5[iii)(b) orthe Ailordable Housing Policv'

2013 as amended by the Srate Government on 22 07'2015' along with

prescribed rateof ,nterestie', @11 10%p a as prescribed underrLrle

15 ol the Rules, 2017 irom the date of each payment till the actual

realization oi lhe amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order iailing which legal consequences would

26 The complainis stand disposed of'

27 Files be consigned to regisiry'

w,
tviiay xuffarGoYal)

Haryana Real Estate

Deted:01.10.2024

(Arun Kumar)
Chairman

Regulatory Authority, Curugram


