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complalDtno.
Orderreseruedon:
Ord€rPronounced oD:

1. Mrs. Neeru Sharma
2. Mr. Har,Vallabh Sharma
Both RR/o: 4-3505, IREO Victory Valley, Sector 67,

Versus

I\4/s Emaar IVGF land Lirnited.
Address, 306-308, 3a Floor, Square one, C'2, D,strict
Centre, Saket New Delhi- 110017.

ShriVijay (umar Coyal
ShriAshok Sangwan

Shrilagdeep Kumar

Chairman

l

ORDER

'lh. presetrt complairt has been ffled by the complainant/allotlees in

lorn CRA under section 3l of the Real Estate (Regulat'on 3nd

D.velopmentl Act, 2016 (in shoft, the Aco read with rule 28 ot th.

Haryana RealEstate [Regulation and Deve]opmentl Rules,2017 (in short,

the rules) lor vrolation of section 11[4](al of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for allobligations

responsibilities and lunctroDs to the allottees as per the agreement for

snh -"xe.uted inter se them.

Advocate ior the complajnants
Advocate for the respondcnt
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Prolect and unit related d€tails

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

1. Gurgaon Creens Sector

Qurusram, Ha.yana

95829.92 so. mtrs.
IIRERA registration valid 3t.1Z.ZO1A

R€gister€d vide no. 36(a) of
2Ol7 dated 05.12.2017 for

Kamdhenu Projects Pvt. Ltd. nnd
another C/o Emaar MGI: Land
Ltd.

30 C'7.2020

01 0f 2019 d.red 02.08.2019

7\ n1201) d.r.d 3107 2412
crouD housinp colon

17 042l)13

GGN-03-1101 11d

HRFRA extension

Un,t

31.12.?Ot9

1650 sq. ft.

27 01 2013
Pdse no. 22 olcomDlaintl

D:re of executioD
Paoe no.37 ofcomDlaint

14. POSSESSION
(a) rine ol hondins

Sublect to tems oJ this claue and
borrins Jorce hoieure conditnns,
subject to the Allottee horin!

Compla'nr no.6122 of 2022

HRERA

Nature olthe Droiect

Valid till
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conplied wiLh oll the tems ond
contlitions of this Agr.enent, ond
not being in deloult uhder ony ol the
ptuvisians aI this Asreeneht ahd
conplionce with oll provisions,

lomalities, docunentotioh etc., as
prescribed by the Compony, the
cotupony proposes to hond avq the
possession aI the Unit wnhin ji

a[iert_!21blnslrldliaa. s u bi ect ta
tinely complidnce ol the provis@ns
aI the Agreement b! the Allottee 'lhe

Allottee ogrees ond understonds that
the conpoht shdll be enhtled t. o

sroce penod ol s (fve) month!

(Emphasis suppliedl
oicomplaintl

28.06.2013

d^red 13.09-2022

Duedateofpossession 24.11.20t6
lNote: s months

Rs.1,3 I ,66,490/-Total consideration as per
statement of, account
dated 13.09.2022 at pase

13

14

I

Total amount paid by the Rs.1.31.73.923l-

statement ol account
dated 13.09.2022 at page

Occupation certificate 16.07.2019

14 07 20 19

ofreplyl

ombletion certifitdtc

Jannexure R6, page 117

fot ooblvino and ohtoininslfu
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17 l,nit handover letter dated 12.09.2019

a.m.larntnn 61122 of 2022

t8 0310.2019

Rs-42t.496/
ot replyl

Del.y
al.eady paid by the
respondent in terms of the
buyer's agreement as per
statement ol account
dated 13.09.2022 at page

ll. Facts ofthe complaint

The complainants have n)ade the following submrss'ons Ln thc

i. That the respondent had advertised itself as a very ethical business

group that lives onto its commitments in delivering its hounng

projects as pe. promised quality standards and agreed timelines

That the respondent lvhile lauDching and advertising any new

housing project always commits and promises to the targeted

consumer that their dream home will be completed and delivered to

them within the time agreed initially in the agreement while selling

the dwelling unit to them. They also assured to the consunrers like

complainant that they have secured all the necessary sanchons and

approvals from the appropriate authorities lor the const.uction and

completion of the real estate project sold by them to the consumers

ii. l'hat the respondent was very well aware ol the fact that in toda)' s

scenario looking at ihe status ofthe construction ofhous'ng projects

in 1ndia, especially in NCR, the key iactor to sellany dwelling Llntt 
's

the delive.y ol completed house within the agreed and promrsed

timeliDes and that is the Prime factor which a consumer \lould
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consider while purchasing his/her dream home. Respondent,

therefore used thjs tool, which is directly connected to emotions ol

gLrllible consumers, in its marketing plan and always represented

and warranted to the consumers that their dream home will be

delivered within the agreed limelines and consumer will not go

through the hardship of paying rent along-with the installmenls ol

home loan like in the case ofother builders in market

iii That somewhere in the month of Septembcr 2012, the respondent

through its business development associate approa(hed !he

complainants wiih an offer to invest and buy a flat in lhe proposed

proje.t ot respondent, which the respondeDtwas goingto launch the

project namely "Curgaon Greens" in the Sector 102, Curugram. on

24.09 2012, complainants had a meeting with respondent at thc

respondents branch oifice "EMAAR Business Park, Nlg Road,

SikanderpLrr Chowk, Sector 28, Gurugram 122002" where the

respondent explain the project details ol Gurgaon Creens and

hishlight the amenities of the project lrke loggers Park, loggers

'Irack, Rose gardetr,2 sw,mming pool, amphitheater and many nrore

and iold that tower 03,07,20,a 22is only available for.rdvance

booking and cach tower will have G+13'h floors and on every t3tlr

floor of these towe.s there wiU be a penthouse which possessing

lloor no 13th and 14th floor, on relying on these details complainant

enquire the availabiliq, ol flat on llth floor in Tower 03 whi.h was

a unit consisting area 1650 sq. ft., respondent represented lo the

complainant that the .espondent is a very ethical business house in

the field ofconstruction of res id ential and conrmercialprojcct and in

case the complainants would invest ir the project ol r.spondent

then they would deliver the possession of proposed flat on lhe

C.m.lrintn. 6322.f 2022
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assured delivery date as per the best quality assured by it l-he

respondent had further assured to the complainant that the

respondent has already processed the iile for all the necessary

sanctioDs and approvals irom the appropriate and concerned

aLrthorities for the development and completion of said prolect on

time with the p.omised quality and specificatioD. The complsinants

while relying upon those assurances and believing them to be true,

complainants booked a residential flat bearing no. 1101 on I1'' floor

in 'l-ower 03, in dre proposed project of the respondent measurinS

approximately super area of 1650 sq. ft. (153.29 Sq. mete, in the

township to be developed by respondent. Accordingly the

complainants have paid Rs.10,00,000/- through cheque bearing no

000bldd_ed 14.0o.201. dsbookingamoun'

rv. That in the said application form, the price ol ihe said flat was

agreed at the rate oi Rs.6,500/- per sq. ft. mentioned 
'n 

th. sa

application tbrm. At the time oi execution of the said application

form, ji was agreed and prom'sed by the respondent that therc shall

be no change, amendmert o. variation in the area o. sale price of the

said flat f.om the area or the price committed by the respondcnt in

the said application lornr or agreed oiheru/ise.

v. That approximately alter Four Months on 2701.2013, the

respondent issued a provisjonal allotnrent leiter which consined

very strirgent and biirsed conkactual terms which are illcgal

arbitrary, unilateral and discriminatory in nature, because every

clause of agreement is drafted in a one_sided way and a slngle

breach of Lrnilateral terms of provisional allotment letter by

conplainant, will cost hinr iorieiting of 1501 of total consideration

value of unrt. ResPondent exorbitantly increased the net
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consideration value of flat my add'ng EDC, IDC and PLC and when

complainants opposed the unfair trade prachces olrespondent thcy

inform that EDC, IDC and PLC are just the government l.vics and

they.rre as per the standard rules ofgovernment and these arc lust

approximate values which may come less at the end of prolect .rnd

same can be proportionately adjusted on prorate basis and Jboutdre

delay payment charges ol2+0/o they said this is standard rule ol

company and company will also compensate at th. rate of Rs.7 5/-

per sq. ft. per month in case of delay in possession of ilat by

company. Complainants opposed these iUeEal, arbitrary, unilateral

and disc.iminatory terms ofprovisional auotment letter but as rhere

is no other option 1eft wjth complainant because ifcomplain.rnt slop

the further payment of installments then in that case respondent

forfeit 15% of total coDsideration value from the total amount paid

by complainants. Thereafter on 17.042013, builder buycrs

agreement was execured on similar illegal, arbitrary, unilateral dnd

disc.imjnatory terms narrated by respondeDt in p.ovisional

,ll.rment letter

vi. That on 16.05.2013, M.s. Neeru Sharnu w/o Shri tlari vdlldbh

sha.ma out olnaturallove and aliection requested M/s. Ema:rr N4Gl:

Land Limited through a letter to add the Name of her husband l\1r.

Itari Vallabh sharma as co allottee in the said flat. l'he addition 01

name ol Mr Hari Vallabh sharma S/o Shri Hari Kant Sharma as co-

allottee in the said was done by respondent on 16.05.2013 by

initiating a p.ocess of name substitution. Respondent also does rhe

endorsenrent in favour of Mrs. Neeru Sha.ma and Mr' Hari Vallabh

shnrfta on 15.05.2013.
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vii. That as per the clause 14 oithe said flat buyer's ag.eeme.t, the

respondent had agreed and promise to complete the construction ol

the said flat aDd deliver its possession within a period of 36 months

with a Five [5) months grace period thereon lrom the date olstart ol

construction. However, the respondent has breached the ternrs ol

said flat buyer agreenent and failed to fultill its obligations and has

not delivered possessioo of s3id flat wjthin the agreed time frame ol

the builder buyer agreement. The proposed possession date as per

buyer's agreement was due on 28.06.2016

viii. That irom the date ol booking i.e., 24.0920t2 and till 19.07.2019,

the respondent had raised various demands for the paymcnt ol

instalhnents on complainants towards the sale consrderat'on of said

flat and the complainant have duly pa,d and satisfied all drosc

demands as per the flat buyers agreement without any defnult or

delay on theirpartand have also fulfilled otherwise also their part of

obligations as agreed io the flatbuyers agreement.

ix. That as per Annexure-lll (schedule of paymentsl or buycrs

agreenrent the sales consideration for said flat was Rs-I,23,86,750/

(which includes the charges towards basic price Rs1,07,23,3s0/ ,

oovt Chargcs (EDC &1DCl Rs.5,70,900/-, club Membenhip

Rs.50,000/, IFMS Rs.82,S00/-, Car Park Rs.3,00,000/-, PLC for

Corner Rs.1,65,000/ and PLC for Central Green Rs.a,95,000/_l

exclusive ofService Tax and GST, but later at the time of possession

respondent add Rs.30,076l- in sale consideration and incrcasc sale

consideration to Rs.1,24,16,826l_ without any reason for th. samc

and responderrt also cha.se IFMS Rs.82,s00/- separately. wher.as

IFMS Cha.ges already included in sale connderation and that way

respondent charge IFI\4S twice from residents. Respondent

I'rB.aol3a
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lnc.eased the sale consideration by Rs-7,\2,576/- (Rs.30,076 +

Rs.82,5001 without any reason, which is an illegal, arbitrary,

unilateral and unfair trade practice. 'lhey opposed the incre.rse in

sales consideration at time ofpossession but respondent did not pay

any attention to complainants.

x That the complainants have paid the entire sale consideration along

with applicable taxes to thc respondcnt lor thc said flat. As pcr thc

statemenr dated 13.09.2022, issued by the respondent, upon rhe

request of the complainants, they have already pa'd Rs.\,31,,73,92.1/-

towards iotal sale consideration and applicable taxes as on toddy to

the respondent as demanded time to time and now nothing it

pending to be paid orl the part of complainants. Althougl the

respondent charges Rs.1,12,576l- extra from complsinants. lhrt or)

the dnte agreed for the d€livery ofpossession of said unit as per drle

oi booking and later on according to the flat buyers agreemeni is

28.06.2016, th€y approached the respondent and its off'cers ibr

inquiring the status of delivery ofpossession but none had bothered

to provide any satisfactory answer to the complainants about the

completion and delivery said flat.

xi. That the offer ol possession offered by respondent through

"lntimation of Possession" was not a valid ofler of possession

because respondent oltered the possession on dated 1{1.072019

lvrth stringent condition to pay certarn amounts which a.e Dever be

a part ol agreement. As on 18.07.2019 pro)ect was delayed aPprox

three years At the time oi offer of possession builder did not

adjusted the penalty fo. delay possession as per the Act 20l6 ln

case of delay payment, builder charged the penalry @ 24% per

annum and in case oi delay in possessron builder Promised lo grvc
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Rs.7.s/ sq. ft. only, which is illegal, arbitrary, unilateral and

discriminatory, moreover at the time ol possession builder did not

even give what builder promised in the buyer's agreenrenl.

Respondent also demanded an indemnity cum undertnking along

with flnal payment, whrch is illegal and unilateral demand.

Respondent did not even allow complajnants to visit the property .rt

'Gu.gaon Greens" before clearing the ilnal demand raised by

respondent along with the offer ol possession. Responde t

demanded two year advance maintenance charges lrom

complainants which was never agreed unde. the buyels ngreement

and respondent also demanded a lien markcd FD of Rs.4,85,0.18 /-
on the pretcxt of future liabilily against IIVAT for the period of

[01.04.2014 to 30.06.2017] whjch is also a unlair trade pra.tice.'lhc

conrplainants informed the.espondent about his unfarr cal.ulation

of delay possession penalty and also enquires the construction

status oi rest ofproject through telephonically but nothjng chang.d

and respondent does not want answer any enqui.y belore getting

complete payment against his f,nal demand. Iiespondent left no

other option to complainant, but to pay dre payment two year

maintenance charges Rs.1,44,540/ and submrt a fixed dcposit ol

Rs.4,85,048/- with a lien ma.ked in favour of Emaar NlGl l.and

Linrited and Rs.4,67,360/' towards e Stamp dury and Rs.50,000/

towards registration charges of above said unit no. 1 101, Tower 03.

Gurgaon Greens in addrtion to final demand .:ised by respondcnt

alone with the offer of possession. Respondent g've physi.al

handover of aforesaid property on date 12.09 2019.

xii. That after tnking possession of flat on 12.09.2019, the comphininc

also identify that sonrc major structLrral changes were dDne by

Pdge 10 tl3a
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respondent in project "Gurgaon Creenl'in comparison to fertures of

project narrated to complainant on 24.09.2012, area of,centrnl park

was told 8 acre but iD reality it is ve.y small as compare to 8 acre

and respondent also build car parking underneath Central Park

l.4ost of, the ameniiies are nowhere exist in project whereas it was

hjghlight at the time of booking oi flat. Respondent did many

structural changes and crlt down on the internal f.atures of projecl,

based on which respondent sold this flat to conrplainants .ird gained

undue amount of prolit on the cost oicomplainants and other buycrs

of the unit jn pro,ect. Central Parks layout was shown to

conrplainants at the time of booking as an area ot prirre rttraction

tor which respondent charge PLC of Rs4,95,000/ in pretext oi

complainants flat iacing central greeD whereas compl.rinants flat is

not facing the "Central Green", being at 11th Floor of lower 0:l

complainant's view ofCentral park is obstructed by Tower 05 which

complainants repo.ted to respondent and asked respondcnt to

refund of Rs.4,95,000/-PLC charges because due to the location ol
'lower No 03, complainants flat is ceases to be the preferentially

located, but respondent never pay any heed to complaint oi

complirinants. A.ea olcentralpark was told 8 acre but in realitv it is

very small ns compare to (8elow 2 acre). Respondent did not even

confirm or revised the exact amount of EDC, IDC and PLC, atier

considering the structural changes neither they provid. the receipls

or docunreDtary records showing the cxact amount of EDC, IDC and

PLC paid to government and respondent did not even adjust the

surplus amount of EDC, IDC and PLC charged iiom complainants and

othcr buyers. The respondent charge exceptionally high PIC fronr

complainanis without even transferring the ownership rights ol
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amenities to complainant on the common area of proje.t

Respondent compelled almost every flat owner (Total 6721 through

unilateralbuye.'s ag.eement to pay PLC.

xiii That the GST Tax which has come into force on 01.07.2017, it rs a

fresh tax. Th€ possession of the apartment was supposed to be

delivered to complainants on 16.06.2016, therefore, the tax which

has conre into existence after the due date of possession of flat, this

extra cost drould not be levied on complainants, since the same

would not have fallen on ihe complainant if Respondent had olfer

the possession of flat wrthin the time stipulated in the builder buyer

xiv. On 12.09.2019, complainanrs intorm respondent telephonically that

respondent is creating anomaly by not compensating the

complainants ior delay possess,on charges at the rate of interest

specilied in the Act 2016. Complainants maket it clear to respondent

that, il Respondent not compensates the complainants for dclai,

possession inte.estthencomplainantswill approach theappropnate

forum to get redressal.

xv. That the respondent har committed grave deficiency in seNices by

delaying thc delivery ol possession and lalse promises made at the

time of salc of the said flat which amounts to unlair trade Practice

which is unfai. as well as illegal. The respondent has also criminally

mrsappropriated the nroney paid by the complainants as sale

consideration of said ilat by not dehveriDg the unit on agrecd

timelines. The respondent has also acted ft'audulently and arbrtrarily

by inducin8 the complainants to buy the said flat basis its t lse .rnd

frivolous promises and representations aboLrt the delivery tinreh.es

aioresaid housiDg proiect.

i'ompLJLnr no 6122 ol20l2

Prgc 12.lla
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xvi. That the cause of action accrued in favour of the complainants and

against the respondent on 24.09.2012 when the complainants had

booked the said flat and it further arose when respondcnt lailed

/neglected to deliver ihe said flat on proposed delivery date. The

cause ol action is continuing and is still subsisting on day_to-day

C. Relietsought by th€ complainants

4. The conplaiDant has fi]ed the present compliant for seeking followinS

i. Direct the r.spondent to pay interest at the rate of 180/. on account

ot delay rn offering possession on Rs1,31,73.923/_ paid by the

complainants as sale consideration of the said nat lrom the date ol

paymenr tr I' he ddle oldelrvery o'po sP.sr"n:

ii. Di.ect the respondent to return PLC of'Central Park' Rs4,95,000/

plus taxes collected from complainant as the unit is ceases to be

prelerennally located.

ri i. Direct the respondent to.eturn Rs.1,12,576l , anount unreason.rbly

charged by respondent by increasing sale price after exccution of

buyeis agreement between respondent and complainants.

iv. Direct the respondent to return entire amount Paid as GST Tax bv

complainani between 01.01 2077 ro 24 07.2019.

v. Direct the complainant's bank to rentove the hen ma.ked over Fixed

Deposit of lts.4,85,048/ in favour of .espondent on the pretext ol

future payment oi HVAT ior the period of (01.04.2014 to

30.06.20171. And also order to direct Respondent to assist dre

process of removing lien lrom complainanfs Bank by prov ing NOC

for the same

Compl,rnr no.6122 oi2022
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vi. Direct the .espondent to pay an amount of Rs.55,000/ to drc

complai.ants as cost oithe present litigatjon.

On the date of hearing, the authority explarned to the resPondent

/promoter about the contravention as alleged to have been committed in

relation to section 11[4)(a] oithe Act and to ple:d guilty or not to plead

guilry.

Reply by the respondent

'I-he respondent has raised certain preliminary object'ons and has

contesred the present complainton the lbllowing grou ndsl

i. That the complainants have got no locus standior cause ofa.tion to

file the present complaint. The present complaint is based on.n

erroneous interprelation of the p.ovisions of the Act as well as an

incorrect understanding of the terms and conditions oi the buyers

agreenrent dated 17.04.2013 as shall be evrdent trom the

submissjons made in the iollowing paragraphs otihe present reply

ii lhat Neeru Sharma was interested jn the realestate developnrent of

the respondent known under the name and style oi 'Gurgaon

Greens' situated at Sector 102, Curugram, Haryana tentatively

applied for p rovisional allotment ofthe unitvide an application Iorni

and was consequently allotted unit no. GGN'03 1101 vide

provisional allotment letter dated 27.01 2013, rn building/tolver no.

03, having a tuper area of 1650 sq. ft. and consequently through drc

buyels asreement dated 17.04.2013.

iii. That thereaiter, the complainants requested the addition of

complainant no. 2 as a co_owner oi the unit. ln this regard,

indemnity cum undertaking and affidavit was given by the originsl

applicant on 16.05.2013 and an aifidavit was also given bv thc co-



*HARERA
#- crnrcnnu F;il...;ilrtl

applicant on 16.05.2013. The application requesting lor nanie

additio! olcomplainant no. 2.

That as pcr clause 14(al of the buyer's agreement, the deliYe.y ol

possession of the unit was proposed to be within 36 nronths lrom

the date olstarr oiconstruction [28.06.2013) and a grace period oi s

moDths, i.c., 28.11.2016. 'lhat the delivery of possessron ol the unit

was subject to terms of this clause and barring torce majeure

conditions, and subiect to 0re allottee having timely comPlied with

all the terms and conditions of this agre.ment and not being 
'n

default under any provisions oithis agre.tncnt and compli.n.e w'th

all provrsrons, fornralities, documentation etc..."

That berng a contractual relalionship, reciprocal promises are bound

ro be mainta,ned. That it is respectfully subm itied that the riShts and

obligations of complainants as well as respondent are complctel)'

and entirely determined by thc covenants incorporated rn thc

agrecment which conriDues to be binding upon the parties therelo

with tullforce and effect.

lhat the remittance of all amounts due:nd payablc b)'thc

complainants under the agreement as per the schedule of pavment

incorporated in the agreement was ol the essence. lt has .rlso bccn

provrded thcrein that the date for delivery of possession of the Lrnit

would stand extended nr the event of the occurrencc ol ihe

facts/reasons beyond the power and control of the rcsponden( lt

lvrs categorically provided in clause 1a(bl(vl that in case of anv

default/delay by the allottees in payment as Per the schcdule of

DaymeDt incorporated in iheagrecment, the datc ofhanding overoI

possession shallbe extended accordingly, solely on the respondent s

discretion till thc payment of all outstandinB amounts to the
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satisfaction of lhe respondent. Since the complainaDts have

defaulted in timely remittance of payments as per th€ schedule ol

payment, the date ot delivery of possession is not liable lo be

determined in the manner soughtto be don. by the complainants

vii That the complainants have defaulied in hmely remittance ol the

instalments irnd hence the date of delivery of poss.ssion of the unil

in question is not liable to be detennined in the manner sought by

thc complainants 'lhe complainants are conscious a.d awarc olthe

said agreement and have filed the present.omplairt to harass the

respondent.rnd compel the Respondent to turrender to their lllegal

demands. It is submitted that the filing ol dre prcsent complnjni is

nothing but an abuse oathe process of law.

vin. That the compla,nants are not an 'Allottees'but Investors who hnve

booked the apartment in question as a speculative investnrent to

earn rental income/profii from its resale and not for their resnlen.e

Therefore, no equity lies in lavourolthe complainants

ix. Despite the default caused by th€ complainants in fulfilling its

obligations, the respondent did not default and instead completed

the construction of the project without havinC regular Payment of

monies by the complainants. That the respondent has compl'ed w'th

all of rts oblisations, not only with respect to the buyers agreement

with the co nr plainnnts butalso as per the concerned laws, rules, and

regulations thereunder and the local authorities l-hat despite the

innumerable ha.dships being faced by the respondent, the

Respondent completed the construction oi the proiect and .rpplicd

for the oc.upation certificate vide an applicaiion dated 11.0? 2019

before the concerned Autho.ity and successiully attained the

occupation certificate dated 16,07.2019. It is to be noted tha! Ih.
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construction of all ihe book.d apartments has been completed, out

of which 630 Units have been handed ovcr till date. That once an

application for grant of occupatjon certitlcate is submitted lbr

approval ,n the office of the conccrned statutory authority, the

respondent ceases to have any control ove. thc same. The grant of

sanction ol !he occupahon certificate is the prerogrtive ol the

coDcerned statutory authority over which the respondent cannot

exercise any influence. As far as the respondent is concerned it has

diligently and sincerely pursued the matter with the concerned

statutory authority for obtai.ing the occupation certificate No.iault

or lapse can be attributed to the respondent in the fa.rs and

circumstanccs of the case. Therefore, the period utilized by thc

statutory authoriry to grant the occupation certificate to thc

respondent is necessarily required to be excluded from conrputation

oI period utilized fo. the implementation and development ol drc

x. lhat only after obtaining the requisite permissions, the responden!

legally offered the possession of the unit to the complainants on

18.07.2019. The complainants miserably failed in taki g tiDrely

possession oi the unit. Thereafter, the complainants executed the

indemnity cum undertaking for possession on 13.082019 and

subsequently, the physical possession of the unit was taken on

12.09.2019. ll needs to be categorically not.d that the conrplainants

had satisfied themselves about the measurement, location,

drnrension, and development, etc. ol the unit and the complainants

had no claim ol any nalure whatsoever agarnst the company about

the size, dinrension, area, location and legal status of the LrniL as is

evident in the unil handover lctter.
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xi. That the complainants have sought reiund of Rs-:r,12,576/ alle1ing

the same to be an unreasonable charge. The contentions of the

cornplainants in this regard in denied in toto. The demands raised by

the respondent are valid and are duly iustificd and have been rahcd

in accordance with the terms and conditions oithe agreement.

xii. 'l'hat an amount of Rs.1,12,576l- has been charged from the

complainants in lieu of other charges and administrative charges, in

accordance !vith the terms ofthe apartment buyer's agreenrent. That

an amount ol Rs.1,12,576l- that has been charged from the

complainant h lieu of other charges which includes electrification

cha.ges, water connection charges, sewerage connectron charges,

electric meter charges, storm water connection chargcs, piped gas

connection charges etc., registration charges and adntinistr.nvc

charges. With regard to this it is submitted that above said ch.rrges

have bcen charged as per clause 12(al(i) of the buyer's asreement

xiri. That the ch:rrges including electrification charges, water conne.tion

charges, sewerage connection charges, electric meter charEes, storm

water connection charges, piped gas connection charges drat has

becn charged lrom the complainant under the head of other

charges" are essential requirements for any unit, and without the

same unit cnn't be tenned as habitable |urthermore, abovc said

charges are payable to various departments for obtaining servicc

connectrons iiom the concerned departments including secunt)

dcposit for sanction and release of such connections in the name oi

xiv Wrthout accepting the contents of the complaint in anv manner

whatsoever. the bonafide conduct ol the respondent has to be

highlighted as the respondent has raised vanous credit memos: the
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respondent gave compensation of Rs.4,21,4(.16l to the complain!n!s

on 18.07.2019, the subvention benefit oi Rs.7,19,735l' on

23.06.2017. [urther, an amount of Rs.16,91]4/ was also credited

towards a.ti profiting on 12.04.2019. Without preiudice to the righ!s

of the respondent, delayed interest jf any has to be calculated only

on the amounts deposited by the allottecs/complain.nts towards

the basi. pnncipal amoLrnt ol the unit in question and not on aDy

anrount credited by the respondent, or any payment made by tl'e

allottees/conlplarnants towards delayed payment charges (llPCl or

a ny taxes/na tu tory payments, etc.

xv. Thereafter the absolute title over the unit was t.ansferred to the

complainants through the conveyance dced dated 0310.2019,

bearing vasika number 7518. Since over 3 years, the complainants

have been Lving in peaceful possession oi the unit and now, attc.

over three years, they have conre to the Authority with the claim ol

delay posscssion charges rvhich clearly shows their fraudulent nnd

deceptive nrotive to wrongfully gaining fron the respondent. That

thc complainants should not be entitled to .laim the interest on the

delayed possess,on. Thus, the present complaint is devoid ot ani'

cause oa action and is nothing but an abuse process of law It 
's

submitted that a contract is deemed to be concluded after execution

of thc conr'eyance deed and hence the present complaint is hable to

be dismissed with heavy costs. That alter havtng slept on therr rights

for a number olyears, the complainants c.lnnot be rightly allowed to

have the prcseDt claims

xvi. That the rcspondent has always acted in the utmost bonaidc

manner. Thc project ol the respondent has been regislered under

Act.2016 and HRERA Rules,20lT Resistralion certificate has becn

r.omP a nt no bl22 !i2022



*HARERA
4!- srnrnnm,l aomplarnt no.612Z oiZ022

7

granted by this v,de memo no. HRF-RA 139/20t7/2294 dared

05.12.2017 and the same has been extended vide Extension no. 1 ol

2019 dated 02 08.2019.

xvii That the complainants have been living in peaceful possession srnce

almost 4 ycars now. And after over 3 years, have filed the present

casc with thc sole pu.pose to harass the respondent.'Ihat no cause

ol action pcrsists as on date and hence, the preseDt conrpla'nt r
liable to be dismissed.

'lhe complainants and respondent have filed the w.itten submissions on

24.09.2024 which are taken on record:nd has beer considered by ihe

authority while adtudicating upon the reliefsought by the complainants

Iurisdi.tion of th. authonty

The preliminary obiections raised by the respondent reeardinE

jurisdiction ol the authority to entertain the present complaint stands

relected. Ihe authority observed that it has teNtorial as well as sublect

matter jurisdictron to adjudicate the present complaint for the re.rsons

E.l Territorial jurisdiction

As per notification no. 119212017-ITCP datcd 14.12.2017 issued by

Town and Country Planning Departmenl Haryana the jurisdiction ot Real

llstnte Regulatory Authority, Curugram shall be entire Gurugram Dislrict

for all purpos. with olfice situated in Gurug.arn ln the present case, the

protect rn questron is situated wrthin the planning area ot Gurugranr

Dist.ict, thereforo this authorily has complcte territorial lurrsdiction to

deaLwith the prcsent co mpla int.

E,ll subject'matteriurisdiction
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10 Section 11[4J(a) of the Act provides that the promoter shall be

responsible to th. allottee as per agreement for sale. Section 11{41(aJ is

reproduced as hereunder:

1i1rt" p,".",",,n,tt
(a) be psportbh jbr all oblisat@ns, rcsp.ntbtlities ond lunLL.n\

undet the ptovjiah: oJ thisActorthe rute\und regutationsnode
the,crrderor ta the otlotteer ospctthe as.eenehtl.r tu|e, at ta
the n$a.iationalallattees,o! the.ose n1.t be, tillthe conveyon..
afrttthe o\rtnents, plats or bundlngs, ds the.ase nu! be. b h.
olldtees, .. the connon oreo3 to the uNociatian al ollottee:..
thc ontpetent uutha.it!, os the cose of he:

Section 34 ructions olthe Autho.iE:
34A rl the A.t Ptovldes to ehsure .onPlnn)ee althe obtig.L.n:.a*

up.n the /Dn1ate6, the otlottees ond the reul date agents undet th5 Act

antl the rub\ u hd, egulations hod. thereundeL

ll. So, in view of (h. provisions of the Act quoted above, the authority has

complete iurhdiction to decide the complaint regarding non com 
'ance

ol obligations by the promoter as per provisions ol section 1l(41(a) ol

the Act leavrng aside compensation which is to be decided bv the

adjudicating officcr ifpursued by the complainant at a later stage.

F. Findin8s on theobiections Eised bythe EsPondcrt
F.l Obie.tion regarding iurisdiction of authoritv wr.t buver's

agreement dccuted Prior to.omitr8 into for.c otthe Act
12. One of the contentions olthe respondent is that the authoritv is depnved

of the iurisdiction to go into the interpretation ol or rights oithe panie(

rnt.r-se ir accordance with the buyer's agreement executed between the

parties. The resfondent lurthcr submitted that the provisions of lhe A.t

are not retrospe.tive in nature and the provisions ofthe Act cannot undo

o. nrodiry the ternrs oibuyer's agreement duly executed prior to conring

into eliect ofth. Aci.

13. The authority is olthe view that the Act nowhere provides, nor can be so

construed, that all previous agreements will be .e_written after com'ng

itrto force ol th. Act. lherefore, the provrsons ol the Act, rulcs and
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agreement have !o be read and interpreted harmoniously. However, ilthe

Act has provided lor dealing with certain specific p.ovisions/situation in

a specinc/particular manner, then that situatio. will be dealt with in

accordance with the Act and the rules alter the date ofcomrng into force

ol the Act and the rules. Nume.ous provisions of the Act save the

provisions olthe agreements made between the buyers and sellers.'lhc

said contention has bee. upheld in the landm!rk judgment ol no, ble

Bombay High Court in Neelkamal Reoltors Suburban PeL Lt l. Vs. UOI

and others.lw.P 2737 of 2017l which provides xs under:

"119. undc. rc prcv5tans af Se.tbh 1A, the delur in handins avct th.
poJsc$n,i do,/d be counted fiont the date nentiLhett ln the
agteetn.nt lor sdleente.ed ihtobrthe Fah.u\ ond the dllattee p.n
to its teqtitrotion tnder RERA. Under the Pnvtstuns al RFRA, the
pninakt 6 given o lacilit! to revise the dat .l.anptetn t ol tnte.t
ond de.tutc the sahe uhdet Secti.n 1. The RER{ daes natcontenQtnt.
te\!rin)! al cantract bctween thejlotputchos.tand thc P.onater ..

122 we hovc alreody dir,$ed that obove stoted prortstons olthe RERA

nft not rttraspe.hve n notu.e. The! na! to sontc cxtent be havtns a

rctrcocttrc ar quati te|.aoctive elred but rhen an thut gt.uhd th.
toL.l'ty rl the prcvlrors af REM cohr.t be chollensed lhe
Potliatncnt ts conpetent enough ta legislote ntw huvihg rctosP..nvc
or rctrau:tNe ellecL l tow con be e@a toned to aife.t subenin! /
ehnos unltroctudl nghts berNeeh the potLe\ 1n the 1a.9e. puhtt.
ihtercst lv.,la nat hove unr doubt in art ntid thot the REPA has btn
,amed tr the torget publlc nterest oler u tharaLgh snl.lj ond
tlis.ussi nade ot the hishe.t letet b! the stondntlt connitLee ontt
seIe.t caln tnittee, which submitted iB detoiIed rcpa s

14. Also, in appeal Do. 173 of 2019 titled as Moric Eye Developer PvL Ltd.

vs. Ishwer Sinsh Dahiya dated t7.l2.20l9, the Haryana R.al Estate

Appellate Tribunal has observed-

''31. 1'hus, keepnlt in view our afarcsoitl dirL\stor,we are ofthe conedettd
opnbn thar thc Prov&ons aJ the act d.c 1uosi reL.aoctive to somc

ex@nt nt aPcrat'.n ahd 111 be opoltcoble d) the alteenents lor \nl.

Cumplarnt no,6l2Z or 2022

tonsoction orc sLitt in the rrocess at canntPrioh Hence in cose oJ.l.lo!
in the ot'fer/detiverr ol pas*sion as Per thc terns and conditions al
the ogreenent fo. sole the allottee shall be entitled ta the
nterest/deloled possession chorges on the reosonable tate ol inte4t
os p.avLte.l ih Rule 1s al the rutes ond ane sided, unJcn ond



*HARERA
S- crnuennM

(nm.laintno.6322 oI2022

un.eo:anoble rote of cohpensotian nenttanel ih th. osree entfu
sole 6 ltabl. to be ignordl

I5. The asreements are sacrosanct save and ex.ept lor the provrsions which

have been abrogated by the Act itselt Further, it is noted that the buyer's

agreements have been executed in the manner that there is no scope leit

to the allottee to negotiate any of thc cl:uses contained therein

'Iherefore, the authority is of the view that th. charges payable under

various heads sh.rll be payable as per the agrecd terms and conditions ot

the buyer's agreement subject to the condition that the same are in

accordance with the plans/permissions apptuved by the respect've

dcpartments/comP.tent authorities and are not in contravention ol the

Act and are not unrcasonable or exorbitant in nrlure.

F.u Obiection rcgarding the complain t being barred bvl,mitation
16. 'lhe counselfor !he respondent submitted that the comPlainant has tlled

the prese.t complainton 21.09.2022 after execution ofconveyaDce deed

on 03.10.2019. l herefore, the present complaint js barred bv limLt.hon.

But the counsel for the complainant submitted that limitation is not

applicable qua these proceedings, and submitted a copv of order passed

Hon'ble Real Estate Regulatory Authority, Punl.rb wherein it has been

held tbat the ben.fits under theActare notbarred by I'nitation.

17 l-hough both the parties through their respective counsel advanced

submissioDs with regard to the maintainability of the compliant on the

ground olthe limit:rtion but in view ofsettled proposition ol lat', thc cas'

of complainant.annot be thrown awav being barred by I'nritation As

discussed earlier, thc subject unit was allotted on 27 01.2013. Though the

possession of thc unit was to be oficred on or belore 28.11 2016 aiter

conrpletion of the project but the same wns offcred only on 18 07'2019

altcr receipt ot occupation certificate on 1607.2019 and ultiniatclv

leading to execurion ofconvey!n.e deed olthe sanre on 03 10.2019
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So lar as the issue ollinitation is concerned, the Authority is cognizant of

the view that the law of limitation does not sfictly apply to the Real

Estate Regulation and Development Authority Act of 2016. However, the

Authority under section 38 of the Act oi 2016. is to be guided by the

prjnciple of natuml justice. It is universally accepted maxjm and the law

nssists thos. who are vigilan! not those who sleeP over their riShts

'lherefore, to avoid opportunistic and irivolous lit,gation a reasonable

period oltime needs to be an ived at lor a litigan! to agrtate his right This

Authority of the vicw that three years is a reasonable time Period for r

litigant to initiat. litigation to press his rigbts under nonnal

It is aho observcd that the Hon'ble Supreme Court in its order dated

1o-ot-2022 in MA No.21 o12022 of Suo Mo.o writ Petition Civil No 3 ol

2020have held that the period from 15.03 2020 to 28 02.2022 shall

stand exclud.d ior purpose oflimitation as may be prescribed undcr anv

general or specral laws in respect of all judicial or quasi ludi.ial

In the present matter the cause of action arose on 18.07 2019 when the

offer of possession was made by the respondent lhe complainants havc

filed the present complaint on 21.09.2022 whlch is 3 years 02 months

and 3 days from thc date ofcause ofaction ln thc present casc the three

year pe.iod ofd.lay in fihng ofthe case also after taking into accounl (he

ex.lusion period trom I5.A3.2O2Oto28.A2.20?2.ltl view of the above, the

Authority is ollhc view that the present complaint has been filed within l
reasonable time p.riod and rs not barred by the limitation.

!_.lll Obiection .eearding non entitlement ot anv .elief under the Act to

the comPlainart being investoE.
21. lt is pleaded on behalf of respondent that complainants are not allottee"

but investors who have booked the apartnent in question as a

Pase2'rof3a
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speculative invcstment in order to earn rental income/profit lrom its

resale. The author,ty observes that the Act is enacted to protect the

interest of consumers of the real estate sector. It is seftled principle of

interp.etation that the preamble is an introduction ofa statute and stat€s

the main aims and objects ofenacting a statute but at the same time, the

preamble cannot be used to deieat the enacting provisions of the Act

Furthermore, it is pertinent to note that any agS.ieved person can file a

complaint against the promoter il he contravenes or violates any

provisions ol the Act or rules or regulations made thereunder' Upon

careful perusal oiall the terms and conditions of the buyer's agreement,

It is revealed that the complainant is buyer and has paid a considerable

amount towards purchase ofsubject unit. At this stage, it is important to

stress upon the definition of the term allottee under the Act, and the

same is reproduced belowfor ready reference:

'2(d) dllot\e in rclotion to a .eol estote prciect neont the Pertun to whod
o plot opatnent ot buildinq, 6 the .ase not he, has b@n ollatted,
tutrtfuhether os lreehotd or teosehotd) ot ok.tuie tmnsletrcd bv the
pronoter, ond mcluds the Pe$on who subsequentu o.quires the soid

ollotnent thraugh sob, tronder or orheuise but does nat include a pertuh

to whon tuch ptot, aPo.tneht or building, as the cose mo! be, is qiven on

22. In view of above-mentioned definition ofallottee as well as the terms and

condiiions of the buyer's agreement executed between the parties, it is

crystal clear that the complainants are allottees as the subject unit

allotted to them by the respondent/promoter. The concept of investor is

not denned or referred in the Act of2016. As per dennition undersection

2 olthe Act, there willbe promoter' and 'allo$ee' and there cannot be a

party having a status ol'investor'. The Maharashlra Real Estate Appellate

Tribunal in its order dated 29.01.2019 in appealNo 0006000000010557

titled as M/s Srushtl Songan Developers Pvt Ltd. ys Sanoprifa

Leoslng (P) Ltd. and anr. has also held that the concept ofinvestor is not

CompLain!no 6322 ot2022
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dellned or reierred in the Act.'lhus, the contention of promoter that thc

allottees being an investor arc not entitled to protection of this Act also

F.lv Obie.tior rcgarding exclusion of time takcn by the competent
authority in processing the application and issuance of occupaiion

23. As tar as contention of the respondent with respect to the exclusion ol

time taken by thc competent authority in processrng the application rnd

issuance ol occupaLron certificate is concerneil, the aLrthority obscrved

that the respondent had applied for Srant ol o.cupation ce.tificate on

16.07.2019 and thcrcafte. vide memo no. ZP 815 AD(RA)/2018/16816

datcd 16.07.2019. thc occupation certilicate hls been granted by th.

competent authority under the prevailing law.'lhe nuthority cannol be,

silent spectator to the deficienry in the application submitted bv the

promoter for issuance of occupancy certificate. lt is evident lrom the

occupaiion certilica(e dated 16.A7.2019 tbat an incomplete appllcutron

for grant of OC lvas appUed on 1102.2019 as fire NoC irom the

conrpetent authorrty was granted only on 30.052019 which is

subsequent to the tlling olapplication for occupation certificatc. Also, the

Chief Engineerl, IISVP, Panchkula has submitted his .equinte repon in

rcspect or the said project on 19.06.2019. The llistrict Town Planner'

Guru8ram .rnd Scnior Town Planner, Gurugram has submitted requisite

report about this proiect on 03.06.2019 and l0 06.2019 respe.nvclv. As

such, the application submitted on 1102.2019 rrns incomplete and an

incomplete appli.!tron is no application in the cves ollaw.

2,1. The apphcition lar issuance ol occupancy cerlillcate shall be moved in

the prescribed ibms and accompanied bv the do.uments mentioned in

sub-code 4.i0.1 of the HarvaDa Buildins Code,2017. As per sub_code

4.10.4 of lhe said Code, after receipt olapplicalnnr Ior grant ofoccupnno'

(.mrlztnr nn 6322 of 2022
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certificate, the compctent authority shall comnrunicate in w.iting wi(hin

60 days, its decision tor grant/ relusalolsuch pcrmission fo. occuprtion

olthe building in lrornr BR-VII In the present case, the respondent has

completed jts application for occupation ceiliic:rte only on 11.02.2019

and consequently the concerned authority has granted occupation

cerlificate on 16.07.2019. Therelb.e, in view of the deficiency in thc said

application dnte.l I Ll)2.2019 and aforesaid reasons, no delay 
'n SrantinE

occupation certificat. can be attributed to thc concerned statutory

F.V Whether signing of unit hand over lelter or indenrnity'cum
undertaking at the time of possession extinguishes the riSht ol the
allotteetoclaimdelaypossessioncharges.

25. The respondent contended that at the time ol trking possession ol the

subrecr unit vide unit hand over letter dated 12.09.2019, th.

complainants h.rd ccrtificd themself to be lully satisfied with regard to

the nreasurements, location, direction, developments et cetera of the unit

and aho admfted and acknowledge that they does not have any claim of

any nature whatsoever against the respondent and that upon acceptan.e

of possession, th. liabilities and obligations of the respondent .rs

enunrerated in the allotnent lener/buyer's agreement, stand fully

s.tiriied. The relevant para oithe unit handovcr letter relied upon reads

''thc Allottee, hertt\, certfies thot he /she has tukcn wt. the peacelul on.t

vocont ph!\ical pasle\tan oltlz alaresoitl unit alt.r Nlv sottsthg hinet

Aeveloprneht et antl he.earet Lhe Allottee hot h. datn aJ unr h.tttt
*haso.ve. .gunst tl)e Cotnpdny with rcgaftl to ttu !ze, d
, ot,4 -t d-r.1, tt..,,ttt-w|t \o.dtrtnl
Llpan a.ccptdnt:c.lt).sesion, the liabihties and abtsuLt.h5 al the canlponr
os enunte.atctt itt tllc ollotnent tettet/Altreeneht dduted in lavaur olth.
Att.nec ttdnd suLrslied '

26. In rhe complaint br.rtng na. 4031 ol2019 rirlctl as Vorun Gupta v/s

Emaar MGF Ltlnd l,td., rhe authority has comprchensively dcalt with thLs
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issue and has held that the unit handover letter and indemnity cum

undertaking executed at the time oltaking poss.ssion, does not preclude

the allottees lrom exer.isingthei. right to claim d.lay possession chargcs

as per the provisions olthe Act.

27. In light of the dioresaid order, the complainrnt is entitled to d.lay

possession .hargcs as per provisions of the Act despitc signinB of

rndemDity at the time olposscssion or unit handover letter.

F,vl wh€ther thc execution of the convcyarc. deed exiin8uishes the
right otthc allottee to claim delay possessnin .harges?

28. The respondent mbmitted that the complainant had executed the

conveyance deed on 03.10.2019 and therefore, the transaction between

thc complainants and the .espondent have beef concluded and no right

or hability can be ass.rted by respondent or the complainant against the

other. Therefore, the complainants are .stopped from claiming ,ny

interest rn the tacts and circumstances ofthe case.

29. ln the complaint bcaring no. 4r3, oI 2019 t)tled as Varun Gupta V/s

EmaarMGF Land Ltd., the authority has comP.ehensively dealt wrth this

hsue and has held that taking over the posscssion and thereafler

execution of the conveyance deed can best bc tcrmed as respondent

having discharged its liabilities as per the buyer's agreement and upon

takLng possessiotr, 3nd/or executing conveyance deed, the complainant

nev.r Save up their statutory right to seek delaycd possession charges as

per the provisions oithe said AcL Also, the same view has becn upheld by

the tlon'ble Suprenre Court in case titled 2s Wg. Cdr. Arilur Rahman

Khan a d Atela Sultano and Ors. vs. DLF Southern Homes Pvt. Ltd.

(now Known as RECUR oMR Homes PvL Ltd.) ond ors (Civtl oppeat

no.6239 ol2o1s) dated 24 0a.ZO20,the rclevantparas are reprodu.ed
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'the davelope. hos nat dispLted these cannunicottant Though thek
are t'aur comnunkatiohs issued b! the detetoPef, the appellonts
subnitted that the! ore not isolated obeftotions but ft into o pottem
The d*elopet do$ hot stote that it wos *ttling to olfe. th. Jlot
purchosen passessian oI their lots and the rishL to execLE @nvelvnce
aJthe llots while reseNins then cloih forconpentution lor delov. An

rhe cantary, the tenar al the connunicotian\ indicotes thot white
exiuting the Deetls ol Conveyonce, the flat buye\ wte inlatmed thot
no lom af protst or resenation \|autd be occeptable. The llot buye$
||ete essentiolly presented with on unlan chake of either retatnihq
then tbhr b pusue then ctoins (in which event rhe! would not set
pasvsson ar ttte in the neontine) .r t fo\ake the clons in otdu to
pelect thci. title to the loLs for which they had poid votuobte
conederotio tn this bockdrcO the sinple que:uon which we neet) to
addrcss is whether a Jlot butet who seeks to espause o cloin osainst
the develoDet for deloyed pxsasslon cdh os o consequence ol doing sa

be @hpeued ta dekr the ight to obtain a conveyonce ta perfect then
title. ]t |9ouhl, n out viry, be nitnwstlt unreosanobk to 

^pect 
thot tn

arder to pursrc a cloih Iot conpenetion lor detoted hondtno oret aJ

poisess@n, the purchoset hust itulefnitelr delet obtointng a
conveyance al the prcnis pureh$ed o., iJ they seek to obtoth o Deed

ol Canveyonce b lor ke the tight to clain conpenntion. Thts

bosicolly is a pDition ||hich r)E NCDRC hos espaLsed We @nnot

The lat purchovrs vested hard eone.l nane!. ]t rs onlt reosohablc

to presune thot the AeNt logi@l sEp is Ior the Purchoser to pe{cct the

title to the prenis whtch ho@ been otlott tl under ke E.tus ol.he
ABA. BuL the tubnislon oJ the developer is thot the purchoser lbBokes
the rchedy befo.e the consunet lorun bt eekins a Dee.t ol
Convelonce. Io orcept su.h a c@stu.rion warld leod to on obsutd
consequence olrcquiring the Puth$et either ta obohdon o )ust cloth
as o condtion Jat obttining the @nvetanc. or to indelnitelv delov the

\ecution oI the Deed ol coneeyance pendins prcnacted consumet

30. Therefore, in furtherance of yorun Gupta V/s Emoor MCr Lald Ltd

(suproJ and the law laid down by the hon'ble Apex Court in the wg Cdr'

Aritur Rahman (supra), thjs authority holds that even afte. execution oi

the conveyance deed, the comp lainant cannot be precluded from his right

to seekdelay posscssion charges irom the respondent_promoter'

c. Findings on the.elicts sought by the complaina!ts
G.l Direci the .espordent to pay interest at the .ate of la% on accounr

of delay in offering Possession on Rs.1,3r,73,923l_ paid bv the

conplainants as sale consideration otthe said llat from the date of
payhent lill the ddle otdelivcry ofPossession
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31.

Proeided that wherc an allattee does not intend ta withdtow lroh the
project, he sholl be poid, by the prcnoter, inFrcst for ever! hohth ol
delay, titt the handing ove. of the possesion, ot such rate os na! be

prcscnbed.

32. Clause 11(a) of the buyer's agreement provides for time period for

handinsover ofpossession and is reproduced below:

'14. POSSESSTON

(o, Tinre olhandins over ihe Poss€ssion
Subgn n) unr althk clouse and borting lar.c uteure candnlons,
\Lh)e.t ta rhc Alluttee having conplie.l wLh rtt the ternr ohd
.andttnn\ ol thi\ Agtcenrnt ond nat beino ]n deloutt uhder onr al
the prcvsrcns ofth6 Aqteen)ent dnd.onPttnno wlth oll ptufnin'
lomulits, doconentotrcn ett, os pres.ribal by ttle conponv, the

canpanf p.apu.: to hdnd ove.the po$esion olthe lthnwihitl il

b nclr/ nplionce of the provisians ol the Altreenent b! the

tlllottee Thp Attottee oo.ees ond uhdernands t hot the conpon! shatt

b! enntt4t b o grace perio.! oI

33 At the outset, it is relevaDtto commenton the preset possession clause oi

the ag.eement whcrein the possession has beeD subjected to a1l kinds of

tenns and conditionsofthis agreement,and the complainant notbeing in

default under any prolitions of th,s agreement and compliance w'th all

provisions, lornralilies and documentation as prescribed by the

promoter. lhe dralting of this clause and incorporation ol such

conditions are not only vague and uncertain but so heavily loaded in

favour ofthe promoter and against the allottee that even a single defauk

by the allottee in fulfill,ng formalities and do.trmentations etc. as

prescribed by the promoter may make the possession clause irrelevant

plaint, the complainants intend to continue with

kinq delay possession charges as provided under

8( l) ol the Act. Sec. l8l ll provi(o reads as under.

'um of omouat dn.l .ompenetion
atetfoils toconplereot is unoble to give Posessionolu

ohtoinina the cnnnlation c
rp.n.ft oi t he lhtii an.l hr the Proiect.
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''As per alotesoid clouse al the ogreenent, possessian ofthe unit was to be

deliveted withn 14 honths lton the dote ol decution ol the ogreenent i e

by 0782a14 As per the obove soidclouse 11(o) oJtheogt@nent" ostuce

GURUGRAI\,4

ibr the pu.pose ol allottee aDd the commitment tirne period fbr handing

over possession loses its meaning. The incorporation ofsuch clause in the

buyels agrcenrcnt by the prohoter is iust to evade the liability towards

timely delive.y ol subject floor and to deprive lhc allottees of then right

accruing aft.r dclay in possession. This is just to comment as to how the

buildcr has misused his domrnant position and drafted such mischievous

clause in the agrcenrert and the allotte. is lcft with no option bul to sign

on rhe dotted lines.

34. Du€ date of posscssion and admissibility ol grace period: 'lhe

p.omoter hns proposed to hand over the posscssion of the sard unit

withiD 36 months lronr th. date olcommenceDr.nt of constructlo n .r nd it

is further provided in agreement that pronotcr shall be entjtled to a

gracc period ot frve months for applying and obtaining complcnon

cenificate/occupation certiflcate in respect ol sajd floor. lhc

construction conrmenced on 28.06.2013 as per statemenl of ac.ount

dated 13.09.2022 The period of 36 months cxpired on 28.06.2016

!_urther, the rcspondent/builder has submitted that a g.ace penod ot liv.

nronths may be.llowed to it for applyin8 and obtaining the complet'on

certricatc/occup.rtion ccrtificate in respect oithe unrt and/or dre prolect

in lerms of order dat.d 08.05.2023 passed by the Hon'ble APPell.te

'ltthl]ni inAppeal No.433 oJ 2022 tilted as Enaar MGF Lamd Limited

Vs Babia Tiwori anil vogerli lirilori wherern it has been held that ilthe

allottee wishes to continue with the project, hc .iccepts the term ol the

.rgreement .egrrding grace period of three nrotrths for applyrng and

obtainrns thc o.cupatron certitjcrte Thc relevant portion ot the ordcr

d:rred 08.05.2023, is reproduced as under:_
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period ol 3 nantht hr obtoin)ng occupation Cerutcote et. has been

Drovided-'1he Derusol of the 1cctpotion cetilcate doted 11112A20 ptaPd
ot poge na 317 ol the popet boak reveols thot the oppellont.pronotet hot
aDplied for eront oJ 1c.upotion certifcate an 21A72020 which was

ultihotel! g.anted an 11.11.202A lt is oko well known that tt takes tine ta
apply and obtoih Occuparion cenifica| lion the dncqhed outhant! As
pet section lsalrhe Aca if the project of the Pranatet isdeloyed and tfthe
ollottee wishes ta withdrow then he hos the opnan b withdro|| lron de
prcject and seek refund afthe utuount ot ilthe ottottec does not intend to
witurow lron rhe prciect and wjhes to can lLe with the proteca the
oltottee k tnbe poid intercstby the prcnoter fot eo.h nlanthalthedeloy tn
ou. opinnn tfthe otbueewkhes to continue |9rth the prirecL he occeps.he
tem of the osreenent resoltihg grorc Period althree 

'nonths lot opptting
ond abtaining the occupution .ettficote. so, in view oI the dbove soid
cir.unstonces, the oppellant'prmoter is entitted to ovoil the grace
period so provi.le.l in the aqreenent ror appltins di.l obtdininq the
O..upotion certili.ote, Thus, wnh irclusioh al grae period al3 nonths o\
pet the prov&ans in ctouse 11 (o) of the asreenent, the total conPletion
petiod becones 27 nonths. lhus, the due dote of dehvery ol poss$sion

cones out to 07.06 2014."
35. Therefore, ,n view of the above iudqement and considering the

provisions of the Act, the authority is of the vi.w that, the promoter is

entitled to avail dre grace period so provided in the agreement for

applying and obtainingthe occupation certificate Therelore, the due ddte

of handing over of poss€ssion comes outto be 28.1 I 2016 jncluding grace

period oifive nronths.

36. Admissibility of delay possession charges at prescribed rate of

interestr The proviso to section 18 provides that where an allottee does

not inte.d to withdraw from the project, he shrll be paid, by the

promoter, intercs! ior every month ol delay, till the handing over of

possession, at such rate as may be prescribed and it has been Prescribed

underrule 15 oftherules. Rule l5 has been reproduccd asunder

Rule 15- Prescribed rote ol interest' lProiso Io section 12, e.tion 13
ondsub-section 6) and subsection (7) ol section 1el
(1) Fot the purpoe al Pwisa ta sellian 12)sc.uon 1t])ohd sub section:

(4) ohtt (7)al\ection l9,the"intcrenotthc tute Prcscrtbe.t ihottbe
the stoL. Bonk ol th.ln hghen morltinotcoa allendins tote +2%:

Pro .tctt tt)at in .ose the Stote Bonk of htt]a noryinal Latt .l
lendinll trLt tMCLll) 15,or ta ts., t rhu// ])e tePloced bv su.h
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benchn)nrk tending totcswhtch the Stare Brhr nl tndio mor frx lron
ttme ta tinie lot tending to thesenerol pubht

37. The legislature in itswisdomin thcsubo.dinate legidationunderthe rule

15 of,the rules has detcrmined the prescribed ratc of interest. The rate of

interest so deternrincd by the legislature, is r.asonable and if the said

rule is followed to award the intcrest, it willensure uniform practice in

38. Consequently, as per website ol the Stntc llank of lndia i.e.

hrtps://sbi.co.in, the marginal cost oi lending rale Iin short, l.4CLR) as on

dare i.e., 01.10.2024 is 9.10%. Accordingly, the prcscribed rate of interest

will be marginal costof lendingrate+20lo i.e., l1 l0%

39. Rate of interest to be paid by complainant/allotlee for delay in

making paymentsi Tbe deiinition of term 'int.resf as defined under

section 2[za) ofthe Act provides that the rate ofiDterest chargeable fiom

the allottee by the promoter, in case oldefault, shirll be equal to the ratc

of interest which the promoter shall be liable to pay the allottee, in case

ofdelault. The relevantsection is reproduced bclow:

''(zo) itturc\t Eons the rate\ alintercst paJable h! Lt)c pronote. ot rh.
ollaLtee, os thc ca\e nlo! be.

L ptorcton t,'tr' Drtp ..at'll\ tou'"

tt) the rutu of xlest chorgeable ftun the ollotLee bv the Pronakr' tn

.ae oJ lelaut, shall be equol to the rote ol i terest whtLh Lhe

pran.tet sholl be ltuble to po! the ollattee, ih.ar nfdefoult)

Al the inte.c\t poysbte b! thc p.amoterLa rhe ollokce rhott be liom the

da@ ni uonoter rcceNed the onount at ant |un thereoftlll the

date nP an)aunta. puttth.reofond nteren Ltitcan k rcluhded ond

the ntdcstrulobte by the ollottee brhe pru"ote.:hollbe f.an the
(lute li.llattee tlet'auL\ h pavnent kJ the pronDter tilt the dote t 5
paid;'

40. Therefore, intcrcsr on the dclay payments fronr the.omplainant shall bc

cha.ged at the prcsc.ibed ratc i.e., 11 10% by the respondent/pronroter

which is the sanr. as is beinA sranted to thc conlplainant in case ot

delay.d possession charEes.
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41. The counsel for the complaiDant has filed an applicaiion for appointment

oi LC on the grounds that the attributes oithe apartment oithe allottee

do not confirm to dre PLC charged from them llowcv.r, the counsel for

the respondent srated that the conveyance deed of the apartment of the

complainant was execuled on 03.10.2019 and rhe complainants/allottee

obtained possession and signed the conveyance dced in fuu knowledge of

the attribute of the said apartment and has been rn peacelulpossession oi

the same since then, He states thatthere is no nr.ril in the application tbr

appointmentof l.C and the same may be dismisscd

42. In view of the above, vide order dated 21.11.2023, the application for

appointment ol l.C is declined as the conveyanc. deed ior the subiect

apartment already stands executed and th€ comPlainant is in peaccful

possession of the apa(ment since 0ctober 2019

43. On consideration of the documents available on record and submissions

made by the parties regarding contravention as per provisions ofthe Act,

the authority is sltisfied that the respondent is in contravention of the

section 11(4)ta) ot the Act by not handing ovcr possession bv the due

date as per th. agreement. By virtue oi clausc 11[a) oi the buye.'s

agreenent executed between the parties on 17.04.2013, the possess'on

olthe said unit was to be delivered within a peuod ol 36 months from the

date of commenccment of construction and it is turther provrded in

agreement that promoter shall be entitled to a Srace period ol ive

months for applyinS and obtaining completion ccrtificate/o'cupation

certrficate in respect ofsaid aoor. As f,ar as Sracc p$iod is concerned, the

sanre is allowed ior the reasons quoted above.l'herefore, the due datc of

handing over possession comes out to be 28.11.2016. ln the Present case,

thc complainant was ottered possession bv the resPondent on

18.07.2019 aftcr obtarnine occupation certificatc dated 16.07 2019 fronr
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the competent autho.ity. The authority is oi the considered view that

there is delay on dre part of the respondent to offer physical possession

oftheallotted unit ro the complainantas perthe ternrs and conditions of

the buyer's agreemcnt annexed bit notexecuted between the parties

44. Section t9(10) of the Act obligates the allottee to take possession of the

subject unit withrn 2 months lrom the date ol receipt oi occupation

.ertificate. In the present complaint, the occupahon certificate was

granted by the conrpetent authoriry on 1607.2019. However, the

respondent oftcred the possession of the unit in question to the

complainant only on 18.07.2019, so it can be said that the complainant

cams to know.rbout the occupation certificate only upon the date ofofler

of possession. Iherelore, in the interest of natural iustice, he should be

given 2 months' time from the date of olTer ot possession. These 2

moDths' oi.easonable linre is being given to the complainant keeping in

mind that evcn after intirnation of possession practicauy he has to

arrange a lot of logistics and requisite documents including but not

limited to inspcclion of the completely finished unrt but this is sLrb)ect to

that the unit bcing handed over at the time oi taking possession is rn

habitable condition. It is lurther clarified that the delay posscssion

charges shall be payablc from the due date of posscssion i.e. 28 11.2016

till the expi.y of 2 months from the date of offer of possession

(18.07.2019) which comes out to be 18.09.2019.

45. Accordingly, thc non compliance of the nrandate contained in section

11(4)[a) read \!ith section 18[1] ol the Act on the Eart of the respondent

is established. As such the complainant is eotitled lo delay possess'on

charges at prescribed rate olthe interest @ I I 1 00/o p a. w.e.t 28 11.201 6

till 18.09.2019 as per provisions oisection 18(1) ot thc Act read with rle
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G.ll Directthe respondentto returD PLc of'central Park' Rs495,000/'
plus taxes collected froh .omplainant as thc unlt ls ceases to be
prefereDtlallY located,

G.lU Dlrect the respordent to rcturn xs.1,12,576l., amount
unreasonably charged by respondent by increasing sale price
after ere.ution of buyer's aSreement b€tween respondent ard
complainants.

G.lV Dlrectthe respondent to return entire amount pald.s GST Tax by
cohplainant bctween 01,07.2017 to 24.07.2O 19.

c.v Dircct the complalnant's bank to removc the lien oarked over
Flxed Deposlt of Rs.4,85,048/- itr hvour of respoDdcrt on the
pretext of future payment of HvaT for th. period of (01,0+,2014
to 30.06,2017), And also order to direct Respondent to asslst tbe
process of renoving lien from complainant's Bank by provldlns
NOC for the same.

46. The above-mentioned relief sought by the complainants are being taken

together as the findjngs in one reliefwill definitely affect the result ofthe

other reliefand the same being interconnected.

47. ln the above mentioned reliet sought by the complainants the financial

liabilities between the allottees and the promoter comes to an end aiter

the execution of the conveyance deed. The complainants could have

asked forthe claim before the conveyance deed got executed between the

48. Moreover, the clause 13 oithe conveyance deed dated 03.10.2019 is also

relevant and reproduced hereunder for ready reaerence:

13. That the oc|uol, Phrscal, vacohr possion of the tuid Aportnent has

been honded aver to the Vendee ond the Vehdee hereby conf.ns taking
over pxessioh oJ the eid Aport ent/porhns sPoce(s) fton the vendo6
af.4r sanslyin! hinvtf/hede[ thot the conn.uctn'n as otso the various
instdllatrcns like ete.trificotion work, sonitary fitttngs, woter ond

se\|erage cannaction etc. hove been node ond ptori.ted in occotddhce
with the dro\|inst designs ond specrcotians as ollreed and ote in g@a

o..ler antl .andition and thot rhe vend@ is fully sotislied in thls req$cl
a"d hos no @f,ptoint or eloih tn respect oI the area ol the soi.l
Apafiment, ony item ol vork, noterial, qualitt oJ ||o* installoti@
compe$ation lot delot, il any, with respect to the soi.l APortnen,
etc.,thercin

49. Therefore, after execution oi the conveyance deed the complainant_

allottee canno! seek any reiuod oacharges other than statutory benefits if
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any pending. Once thc conveyance deed is executcd and accounts have

been settled, no cl.ims remaiN. So, no directions in this regard can be

eflectuated at this sta8c.

G.vl Direct thc respotrdent to pay an amount ol Rs.55,000/- to the
.omplainants as cost ofthe present litigation,

50. Honble Supreme Court ol Indio in cose titled as M/s Newtech

Promoters and Developers PvL Ltd. V/s State ol UP & Ors (2021'

ZO22(1) RCR(C) 35r, has held that an alk,ltcc is entitled to claim

compensation & litigation charges under sections 12,14,18 and section

19 lvhich is to b. dccided by the adjudicating ollicer rs per section 71 and

the quantum ol.onrpensation & litigatron expcnsc shall be adjudged by

the adjudicating ofilcer having due regard to th. factors mentioned in

seclion 72. Thc adjudicating officer has exclusiv. jurisdrction to deal with

the complaiDts in rcspect ol compensation & leg.rl .xpenses. Therefore,

for clainring compensation under sections 12, 14, lU trnd section 19 of the

Act, the complainants may file a separate complai,rt belore Adjudicating

Officer under secnon 31 .ead u/ith section 71 oi thc Act and rulc 29 of the

H. Directions ofthe authority

51. Ilence, the audrorily hereby passes this order and issues the following

directions undcr scction 37 of the Act to ensure .omPliance of obligations

cast upon the pronroter as per the function en[rusted to the authority

under section 34(0:

i. lhe respondcn( is directcd to pay the intcrcs( rt the prescribed r.rte

i.e. 11.10 rh per annum lor every month of deliy on the amount pa'd

by the compliinant kom the due date of posscssion i.e., 28.11.2016

till 18.09.2019 i.c. expiry oi 2 months Ironr Lhe date of otfe. of

possession (l u.07.20191. The arrears of interesl accrued so far shall



ii. A1so, the amount ot compensanon already

towards compensation for delay in handing

52.

53.

adjusted towards the delay possession cha.ges to be paid

respondent in terms ofp.oviso to section 18(11 oiihe Act.

The respondent shall not charge anything from the comp

which is Dotthe part of

Complaint as well as applicati

(Ashok

JRUGR

\
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be paid to the complainant within 90 days from

orderas per rule 16[2] ofthe rules.

f this

, stands disposed offacco ingly.

(viiay

{a-r'"
(Arun Kuma.)


