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HARERA
ffiGURUGRAM Complainr No. 1996 of 2023

that the promoter shall be responsible for all obligations, responsibilities
and functions under the provisions of the Act or the Rules and regulations

made there under or to the allottees as per the agreement for sale executed

inter se.

Unit and proiect related detaits

The particulars of unit details, sale consideration, the amount paid by the

complainants, date ofproposed handing over the possession, delay period, if
any, have been detailed in the follouring tabular form:

S. No. Particulars Details

I
2.

Name ofthe project "Spaze Privy AT4, Sector 84, Gurugram.

Nature of the proiect Group Housing Colony

B.

7.

6.

5.

3.

4

DTCP license no. and validity
status

26 of2077 dared 25.03.2011 valid upro

24.03.2079

RERA Registered/ not
registered

385 0f 2017 dated t4.1.2.2077

valid upro 31.06.2019

Unit no. 052,5th floor, tower- A5

(Page 26 ofthe complaint)

Unit area admeasuring 1745 sq. ft.

[Page 26 ofthe complaint)

Date of allotment letter in
favour oforiginal allottee i.e.,
Ajit Kumar Gupta

29.10.2011

(page no. 20 of complaint)

Date of execution of
agreement in favour of
original allottee i.e., Ajit
Kumar Gupta

20.05.201.2

(page 23 ofocmplaint)
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Date of endorsement letter
in favour of the complainant

Complaint No. 1996 of 202:l

24.08.2027

Agreement to sell executed
between the complainant an
d the original allottee i.e., Ajit
Kumar Gupta

24.08.202L (page SB of the repty

Possession clause 3(a) Thqt Subject to terms of this clouse
ond subject to the AZARTMENT
ALL0TTEE(S) having complied with Att
the terms and conditions of thts
Agreement qnd not being in defouit undar
any of the provisions of this agreement
and further subject to compliance with oll
provisions, formalities, registration of
sale deed, documentation, poyment of oil
amount due qnd pdyable to the
DEVELOPER by the AqARTMENT
ALL)TTEEG) under this qgreement etc.t
as prescribed by the DEVELOpER, the
DEVEL0PER proposes to hondover the
possession of the APARTMENT within d
period of thirty (36) months

months)
buitding
of this

Agreement whichever is later. lt is

Handover over to the ollottees of diffcrent
block/towers os and when comilei;d an(t
in a phosed manner. (Emphasis supplied)

Date of building plan
approval

06.06.2012

(as per the information provided by
the respondent at the time of
registration)
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Facts of the complaint

The complainant has made the following submissions in the complaint:

[. That the original allottee i.e., Mr. Ajit Kumar Gupta invested in the proiect

of the respondent by the name of"Spaze Privy At4", Sector-84, Gurugram.

On 29.1,0.2077, an allotment letter was issued by the respondent to the

origanl allottee and was allotted a unit no.052,5,h floor, tower 82

13. Due date of possession 06.12.2015

Note: 36 months from date of approval
of building plan i.e., 06.06.3023 being
later + 6 months grace period allowed
being unqualified)

Note: Since the present complainant was
endorsed on 24.08.2021, i.e., after
coming into force of the Act of 2016,
therefore,06.12.2015 shall be treated as

due date from calculating delayed
possession charges.

74. Sale consideration as per
soA dated 20.09.2021 at
page 66 ofcomplaint

RS.79,20,548/-

15. Sale consideration as per
SOA dated 20.09.2021 at
page 72 of complaint

Rs.85,68,82 3/-

16 0ccupation certificate 11.17.2020 [ page 52 of the reply)

t7. Offer ofpossession for unit
admeasuring 1918 sq.ft. to
original allottee

0L.72.2020 (page 55 of the reply)

18 Possession letter dated for
unit admeasuring 1918 sq.ft.
to the complainant

26.Lt.2021. (page 77 of the complaintJ
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II.

Complaint No 1996 of 2023

admeasuring 1745 sq.ft. for the total sale consideration of Rs.

72,93,250 /-. On20.10.2012, a buyer's agreement was executed between

the original allottee and respondent-promoter. Thereafter, the original

allottee endorse all the right and liabilities mentioned under the buyers

agreement to the first subsequent allottee namely Dalyam Mehra.

Thereafter Davyam Mehra sold the unit to the second subsequent

allottee, i.e., Amit Raj Jain.

That as per possession clause 3[a), the due date comos out to

06.12.20L5. The second subsequent-allottee paid due amounts to

respondent on time without any default but the respondent could

complete the unit on or before the due date.

That the respondent issued notice for possession, payment of due and for

submission of documents on 07.72.2020 to the second subsequent

allottee. Thereafter, the subject unit was bought by the complainant, i.€.,

Jyoti Verma vide agreement to sell dated 24.08.2021 and subsequentl,,/,

the endorsement was also done in favour of the complainant. 'the

complainant also received a full and final payment certificate from M r.

Amit Raj Jain confirming payment ofRs. 86,00,000/-. Also, rhe statemerLr

of account d,ated 20.09.2021 of the complainant maintained by the

respondent confirms payment of Rs . BS,6g,g23 /-.

That the respondent on 24.09.2021, intimated to the complainant abou r

registration of unit no. 52, tower A5 in privy AT 4, sector 84, Gurugram

be

the

not

III.

IV.
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and required the complainant to deposit stamp duty and registration fee

for execution of the conveyance deed.

The complainant executed a Common Area Maintenance and Service

Agreement with Preserve Facilities on 30.11.2 021. The complainant also

provided a "No Dues Certificate" from the maintenance company. On

1,7.12.2021, 1.7.12.022, and 23.02.2022, rhe complainant sent several

emails to the respondent, but no action was taken by the respondent.

That on 26.71.2021, possession letter for handing over of possession was

given to the complainant but the physical possession was handed over

only during the first week offanuary 202 3. Thereafter o n 27.03,2022, the

complainant sent an email to the respondent for knowing the status of

the registration deed. Thereafter on 22.03.2022, rhe respondent reply

through an email requiring the complainant to deposit Rs. 1,25,000/-

more for stamp duty and Rs. 10,000/- for reglstration fee due to increase

in circle rates w.e .f .01.01.2022.

VII. That the cause of action has occurred first on 20.11.2015 when the

respondent failed to handover the possession of the booked unit as thc

per the buyers agreement. The cause of action again occurred when the

respondent denied compensation for huge delay in handing over the

possession. Further, the cause of action happened when the respondent

fail negligently to execute the registration/conveyance deed of the

subiect unit despite complainant fulfilling all the formalities and making

requisite payments.

Complaint No. 1,996 of 2023

VI.
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VIIL That due the facts and circumstances explained above, the complainant

is compelled to approach the Authority to grant much entitled and

needed reliefs.

C, Reliefsought by the complainant:

4. The complainant has sought following relief(s).

L Direct the respondent to pay delay possession charges as interest for
delay with effect from the due date of possession which was 20-11
2015 till the date of filing this complaint.

IL Direct the respondent to execute conveyance deed in favour of
complainant without further delay and not to demand additional
stamp duty and registration charges as the same became applicabLc
due to the negligence of the respondent.

IIL Direct the respondent not to charge anything from the complainant
which is not part ofthe buyer's agreement dated 20.0 5.2 012, betwcen
the parties,

IV. Direct the respondent to refund increased super area charges (super
area was increased by 173 sq ft) along with interest from the date of
such payments.

V. Direct the respondent to refund following with interest.
o Increased super area charges with GST.

o Labour cess Rs. 22,460/-.
. 2External electrincadon charges with GST Rs. 2,74,127 /-.
. PLC wirh GST Rs.48,440/ .

. MISC charges Rs.17 ,7 00 / -.

. Direct the respondent to supply a copy of the occupation certificatc
received from the competent Authorify.

5. On the date ofhearing, the authority explained to the respondent/promot€,r

about the contraventions as alleged to have been committed in relation to

section 11(4) (al ofthe acr to plead guilty or nor ro plead guilty.

D. Reply by the respondent

Page 7 of 16
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6. The respondent has contested the complaint on the following grounds.

a. That at the very outset, it is submitted that the instant complaint is

untenable both in facts and in law and is liable to be dismissed on this

ground alone. The complainant is estopped by her own acts, conduct,

acquiescence, laches, omissions, etc. from filing the present complaint.

b. That the complainant has not come before the Authority with clean

hands and has suppressed vital alld material facts from the Authority.

The correct facts are set out in the Sircceeding paras of the present reply.

c. That at the outset, it is to be noted that the orjginal

allottee, namely Ajit Kumar Gupta, being interested in the real estate

development of the respondent under the name and style ,,Spaze pri.",y

AT4" situated in Sector 84, Gurugram, Haryana applied for a provisionrl

allotment of a unit in residential group housing complex being

constructed by the respondent and was thereby allotted a tentative unit

bearing no. 52, 5th floor, tower A5 admeasuring a tentative area of 1745

sq. ft. in the project of the respondent vide allotment letter dated

29.70.201t.

d. That after the allotment of the unit in favour of the original allottee, a

builder buyer agreement dated 20.05,2012 was executed between the

original allottee and the respondent. The orjginal allottee, after being

fully satisfied and agreed with the terms and conditions of the

agreement, voluntarily and wilfully entered into the same. After the

execution of the agreement between the original allottee and the

Page B ol 16
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e.

Complaint No. 1996 of 2023

respondent, the unit was sold and subsequently endorsed in favour of

the first subsequent allottee, namely, Davyam Mehra. Thereafter Davyam

Mehra sold the unit to the second subsequent allottee, i.e., Amit Raj Iain

and then the said unjt was bought by the complainant, i.e., lyoti Vernta

vide agreement to sell dated 24,O8.202L and the subsequently, the

endorsement was also done in favour of the complainant.

That it was prior to the purchase of the unit by the complainant, that the

respondent had already fulfilled its obligation and completed rhe

construction of the unit on time and consequently, had obtained the

occupation certificate of the project dated 11,11.2020 and lawfully

offered to possession ofthe unit to the erstwhile purchaser, i.e., Amir Raj

lain on 01.12.2020.

That it is categorical to note at this stage that when the complajnant

bought the unit in question, the construction of the unit and the project

was already completed and the possession of the unit was already

offered to the previous allottee, i.e., Amit Raj Jain. The preserrt

complainant is a subsequent allottee who has purchased the unit from

the previous allottee on 24.08.2027, i.e., at such time when the

possession of the unit has already been offered to the previous allottee.

Hence, it is crystal clear that the complainant was well aware about the

fact that the construction of the unit and the project in question had

already been completed and the possession of the unit was offered.

Moreover, the complainant has not suffered any kind of delay in

Page 9 ot'16
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obtaining the possession of the unit and as soon as the unit was

transferred in favour of the complainant, the physical possession was

also taken by the complainant and the possession letter dated

26.71.2021 was issued in favour of the complajnant stating that the

vacant and peaceful possession of the unit has been handed over to the

complainant.

g. That since the complainant was already in knowledge thar Lhe

construction of the unit was already completed and the possession has

already been offered to the previous allottee, no delay has ever been

suffered by the complainant and hence, the present complaint filed by

the complainant is Iiable to be dismissed.

h. That without prejudice to the rights and the submissions of the

respondent, there was no delay in the development ofthe project and the

due date as per the agreement was subjective to the force majeure

circumstances as per the agreement and despite all the events beyond

the control of the respondent, the development of the project was

completed.

i. That as per clause 3(c)(v] of the agreement, the developer shall execute

the conveyance deed in favour of the complainant-allottee only after the

complete payment towards the stamp duty charges, registration chargers,

incidental expenses etc. Hence, the complainant was duty bound to make

the complete payments towards the stamp duty and registration charges.

There was a revision in the stamp duty according to which the

Complaint No. 1996 of 2023

Page 10 of15
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complainant was bound the make the revised payments due towards the

stamp dufy which are duly communicated to the complainanI

telephonically on 2 2.03.2022 andvide email dated 22.0 3.2022. Howeve,r,

till date, the complainant had failed to do so.

j. That since the complainants were already in knowledge that the

construction of the unit was already completed and the possession has

already been offered to the previous allottee without any protest to any

charges or specifications whatsoever, the complainant, at this stage,

cannot seek the assistance of the Authority. Hence, the presert

Complaint is liable to be dismissed.

All the other averments made in the complaint were denied jn toto.

Copies of all the relevant documents have been filed and placed on record

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submission made by the

parties,

E. Iurisdiction ofthe authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

As per notification no. t/92/2017-1TCp dated 1,4.12.20L7 issued by Town

and Country Planning Department, Haryana the jurisdiction of Haryana Real

Estate Regulatory Authorify, Gurugram shall be entire Gurugram district fcr

all purposes. In the present case, the project in question is situated within

9.

10.

Page 11 of 16
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the planning area of Gurugram district. Therefore, this authority has

complete territorial jurisdiction to dealwith the present complaint.

E.lISubiect-matter iurisdiction

Section 11(4J(a) of the Act, 2016 provides that the promorer shalj be

responsible to the allottee as per agreement for sale. Section 11[4][al is

reproduced as hereunder:

Section 77

(4) The promoter shall-

(a) be responsible lor allobligotions, responsibilities ond functtons
under the provisions ofthis Act or the rules ond regulotions mode
thereunder or to the ollottees os per the agreement t'or sole, or to
the ossociation of ollottees, as the case may be, till the conveyonce
of oll the apaftments, plots or buildings, as the cose moy be, to the
ollottees, or the common oreas to the ossociotion of ollottees or the
competent outhority, os the case mqy be;

Section 34-Functions oI the Authority:

344 of the Act provides to ensure complionce of the obligotrcns
cast upon the promoters, the ollottees ond the real estote agents
under this Act and the rules and regulotions made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance cf

obligations by the promoter Ieaving aside compensation which is to be

decided by the adjudicating officer iIpursued by the complainants at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and ro

grant a relief of refund in the present matter in view of the judgement passed

by the Hon'ble Apex Court in tVewt ech Promoters and Developers private

Limited Vs State of U.P. and Ors. 2027-2022 (1) RCR (Civil),

357 and reiterated in case of M/s Sana Realtors Private Limited & other Vs

t2.

13.

PaEe 12 of 16
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Union of lndia & others SLp (Civit) No. 73005 oI 2020 decided on

12.05.2022, wherein it has been laid down as under:

"86 From the scheme ofthe Act ofwhich a detailed reference has been
made and toking note of power of adjudicotion c{elineoted wih the
tegulatory outhority ond odjudicoting ollicer, whot finolly culls out is
that although the Act indrcates the dirLinct e^pres\nnt ltke ,refund,,

'interest', 'penalty' and ,compensation,, 
o conjonL reodtng of Sections

18 and 19 cleorly manifests thqt when it comes to refund oJ Lhe amou nL,
and interest on the refund amount, or ditecting payment of inLercst for
delayed delivery of possession, or penolty ond tnlct crt thereon, tt i. Lhe
regulotory outhority which hqs the power to exomine and deLernttnc
the outcome of q comploint. At the some time, when iL cames rc o
question of seeking the relief of odjudging compensoLion ond inLeresL
thereon under Sections 12, 14, 18 ond 19, Lhe adjudicoLing ofliccr
exclusively has the power to determine, keepng in wew the collecLive
reodng of Section 71 read with Section 72 ol Lhe Act iI the od ]ud iLo Lion
under Sections 12, 14, 1B ond 19 oLher than compensaLion os
envisoged, ifextended to the o(ljudicoting oflicer ds preyed thot, in our
view, moy intend to expond the ombit and scope of the powers ond
functions ofthe adjudicoting officer under Section 71 ond thoL wouttl
be agoinst the mandote of the Act 2016."

14. Hence, in view of the authoritative pronouncement of the hon,ble supremc

court in the case mentioned above, the authority has thc jurisdiction to

entertain a complaint seeking refund of the amount. and intcrest on tho

refund amount.

15. Thattheoriginal allottee, namely Ajit KumarGupta invested in the projcctol.

F. Finding on obiections raised by the respondent.

respondent namely "Spaze prily At 4,

29.10.2071, an allotment letter was

allotted a tentative unit no. 52, Sth floor, tower A5 admeasuring a tentative

area of 1745 sq.ft. in the proiect of the respondent. Thereafter, on

20.05.2012, a buyer's agreement was executed between the original allottee

situated in Sector 84, Gurugram. 0n

issued to the original allottee and

Compla int 1996 of 202:l
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and the respondent. After the execution of the agreement between the

original allottee and the respondent, the unit was sold and subsequently

endorsed in favour of the first subsequent allottee i.e., Divyam Mehra.

Thereafter, first subsequent allottee sold the unit to the second subsequent

allottee i.e., Amit Raj Iain and then the said unit was bought by the

complainant i.e., Jyoti Verma vide agreement to sell dated 24,0g.2021 and

subsequentl, the endorsement was made in favour ofthe complainant after

receiving a full and final payment certifkate from Mr. Amit Raj Jain.

16. By virtue of clause 3(aJ of the buyer,s agreement executed between the

parties on 20.05.2012, the develoidr proposes to handover the possession

of the unit within a period'6f thirty six month (excludlng a grace period of 6

monthsJ from the date ofapproval of building plans or date of signing of this

agreement whichever is later. The date of approval of building plans being

later, the due date of handing over of possession is reckoned from the date

of building plans and thd lrace period of 6 months is also allowed being

unqualified/unconditional. Therefore, the due date of handing over of

possession comes out to be 06.12.2015. The occupation certificate for the

sub.iect unit has been obtained by the respondent promorer on l1.Ll.2O2O

and the possession has been offered on 01,.lZ.ZO2O to the second subsequent

allottee i.e., Amit Raj Jain. The present complainant is a third subsequent

allottee who has purchased the sub,ect unit from the second subsequent

allottee on 24.08.2021 i.e., at such a time when the possession of the subject

unit has already been offered to the second subsequent allottee. It simply

means that the present complainant was well aware about the fact that the

construction of the subject project and unit has already been completed and

the possession of the same has been offered. Moreover, she has not suffered

any delay as the third subsequent allottee comes only picture on 24.Og,ZOZ1
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after offer of possession which was made on ol.rz.zozo to the sccond
subsequent allottee. In the light of the facts mentioned abovc thc prcs(,nt
comprainant who has become a third subsequent ariottee ar such a raler
stage is not entitled to any delayed possession charges as he has not sLrffcrcd

any delay in the handing over of possessron.

17. ]'he Authority is of view that the present complainant bccanrc thircl
subsequent allottee on 24.Og.2OZ1, atter possession of fhe unit was ol[crcd
to the second subsequent allottee. It is perfinent to mention hcrc that thc
present complainant never suffered any delay and also respondcnt bulldcr
had neither sent any payment demands to thc complajnant nor complainanl
paid any payment to the respondent. So, keeping in vicw all thc tacls, the
complainant is not entitled for delay possession chargcs and othcr rclicfs
However, his rights to claim possession of thc subject unrr jn vicw o[
provision ofsection 17(1) remains intact. Rclevant part ofAct is rcproduccrl
hereunder-

'17. lronsler oJ title.-
(1) The promoter shall execute o regisLered conveyonce deed tn lovour
ol Lhe qllottee olong w h the undtvtded p,npi,t,nnut, !tttt.tn tlt.
common areas to the ossociation of the ollottees or the call,peient
outhority, as the cose may be, and hontl over Lhe phystcel passesst)11 al
the plot, aportment of building, as the cqse moy be, ta thc olloLtees Ltntl
the common areos to the ossociotion of Lhe alloLlees or Lhe cont petenL
authoriq), as the cose may be, in a real estaLc proje(t, antl lhe other
title documents pertaining thereto within sp,ecifiecl pcrtotl os per
sanctioned plans os provi(led under Lhe locdl luws:
Provicled thot, in the absence of ony locol low, conveyon(e tleecl tn
favour of the ollottee or the ossociol]on ol the ulictttaes ot tha
conpetent outhority, os the cqse noy be, un(ler Lhis section shlll be
cqrried ouL by the promoter within three nlonLhs f.ralj doLe ol issue t)l
oc cu po n cy c e r tilica te.,,

18. In view of fbregoing, the respondent promoter is directed [o gcr thc
conveyance deed executed in the favour ol complainant withi1] 60 davs aller
payment of dues, if any.

l)agc '15 ol 16
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19. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under

section 34[0 of rhe Acr.

i. The respondent is directed to get the conveyance in terms of section

17(1) of the Act, 2016 after payment of stamp duty charges by the

complainant as applicable.

20. Complaint stands disposed of.

21. File be consigned to registry.

(Ashok
V] -g->(Viiay Kffiar Goyal)

' MemberMem

Harvana atory Authority, Gurugram

I:03.09.2024

GU

al Esti
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