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Complaint no. 7 602 of 2022
Complaint filed on 20.12.2022
Date of decision 09.o7.2024

Complainants

Complainants
Respondent

ORDER

1. The present complaint dated 20.12.2022 has been filed by the

complainant/allottee under section 31 of the Real Estate [Regulation and

Development] Act, 2015 (in short, the Act) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules.)

for violation ofsection 11[,tJ(a) ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

,;I

1. Mr. Suiit Kumar Roy
2. Mrs. Sanchita Roy
R/o: - EEA-C-F05-03, Emerald Estate Apartmenrs,
Maidawas Road, Sector 65, Gurugram, Haryana-
72201A

CORAM: a

Shri Arun Kumar Chairman
Shri Ashok Sangwan Membe
Shri Sanjeev Kumar Arora Member

I

Sh. fagdeep Kumar, Advocate
Sh. Dhruv Rohatgi, Advocate
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and functions under the p ions of the Act or the Rules and regulations

made there under or to

inter se.

allottees as per the agreement for sale executed

Unit and proiect related

The particulars of unit sale consideration, the amount paid by the

complainant, date of p sed handing over the possession, delay period, if

any, have been detailed in following tabular form:

Name ofthe proj Estate, Sector 65, Gurugram,

77 .07.2008

registrarion no. 104

of the complarntJ

5-03, 5th floor, block'C

lnit:- 1020 sq. ft.

s agreement at page 31 ol

20.07.20t0

lPage 29 ofthe complaint]

Date of executi
agreement

of buyer's

11. POSSESSION

(a) Time of han
possession

Subject to terms oI this
to the Allottee(s) hoving wtth oll
Lhe terms ond conditions df thts Buyer's
Agreement, ond not being in defoult under
ony of the provisions of this Buyer's

reement ond complionce with 0ll

Possession clause
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DTCP license no

RERA Registered cir not
of 20 17 dated 24.08.20 17

Allotment letter

] valid up to t6.ot.2o2t

Unit no.

6
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ftopt the date of commencement ol

provisio n s, for mal ities, docu m en toti o n etc.,
os prescribed by the Comp7ny, the
Company proposes to hand over the
possesslon oI the Unit within 36 months
ftopt the date of commencement ol
construction ond development of the IJnit
The Allottee(s) ogrees ond understond\
thot the Compqny sholl be entitl
Oroce Deriod of six months. for o)
dnd obtoining the com
certificate/occupation certifict
respect orthe unit and./or the Pr

[emphasis sLr

[page 44 of complaint]

B. Date of start of construction
as per statement of account
dated 02 .72 .2022

26.08.2010

[page B4 of complain t]

9. Due date of possession 26.02.2014

[as per buyer's agreen]ent dated
20.01.2010, grace period of 6(six)
month includedl

10. Total consideration as per
statement of account dated
02.1,2.2022

Rs.44 ,86 ,684 / -

IPage 84 of complarnt]

11. Total amount paid by the
complainants as per
statement of account dated
02.72.2022

Rs.44,86,687 /-
[Page 84 of conplaint]

12. Occupation certificate 08.01.2 018

[page 134.136 of reply]

13. Offer ofpossession 23.0+.2078

[page 137-145 of reply]

1,4. Indemnity cum undertaking 01.06.2018

lPage 746-147 of rcplyl
15. Delay compensation already

paid by the respondent in
terms ofthe buyer's
agreement

Rs.|,89,7 62 /-
[as per statement ofaccount dated
11.01.2023 at page 131 of replyl

76. Unit hand over letter 19.07.2078
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[page 148 of reply]

1,7. Conveyance deed 24.09.2078

[page 149-190 of reply]

Facts of the complaint:

The complainant has made the following submissions in the complaint:

i. That the respondent had advertised itselfas a very ethical business group

that lives onto its commitments in delivering its housing projects as per

promised quality standards and agreed timelines. They also assured the

consumers like complainant that they have secured all the necessary

sanctions and approvals from the appropriate authorities for the

construction and completion of the real estate project sold by thcnt

Respondent further also assured that the allotment letter and buildcr

buyer agreement for the said project would be issued to the complainanr

within one week of booking to the complainant.

ii. That in August 2009, the respondent approached the complainant with

an offer to invest and buy a flat in the proposed project "Emerald Es[atc

Apartments" in the Sector-65, Gurugram, On 10.08.2009 respondcnl

explained the project details of "Emerald Estate" to the complainant and

highlight the amenities of the project like jogging track, members-onl1r

clubhouse, state of the art securify, centralized pipe cooking gas systcnl,

wide internal roads and convenience shopping for everyone, and many

more and told that tower B, C, and D is only available lor advancc

booking on relaying on these details Complainants enquire the

availability of flat on 2na floor in tower D which was a unit consisting area

Page 4 ol37
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990 sq ft fiater respondent increase the unit area to 1020 sq. ft. before

singing of buyers agreement). The complainants while relying upon

assurances given by the respondent and believing them to be true,

complainants booked a residential flat of 990 sq ft with one car parking

space bearing no.0503, tower D, EEA-C-F05-03, in the proposed project

of the respondent in the township to be developed by respondent

Accordingly, the complainants have paid Rs. 5,00,000/- through cheque

dated 10.08.2009 as booking amount.

That in the application form, the price of the said flat was agrecd at the

rate of Rs.3199/- per sq. ft. and at the time of execution ol' the sard

application form, it was agreed and promised by the respondcnt that

there shall be no changci, amendment or variation in the area or sale pricc

of the said flat from the area or the price committed by the respondent in

the said application form or agreed otherwise.

That on 11.08.2009 the respondent issued a provisional allotment letter,

which consisting very stringent and biased contractual terms which are

illegal, arbitrary, unilateral and discriminatory in nature, because evcry

clause of agreement is drafting in a one-sided way and a single breach of

unilateral terms of provisional allotment letter by Complainants, will cosr

him forfeiting of 15% of total consideration value of unit. Respondenl

exceptionally increase the net consideration value of flat my adding IrDC,

IDC and PLC and when Complainants opposed the unfair trade pract,ces

ofrespondent they inform that EDC, IDC and PLC are just the governmcnl,

levies and they are as per the standard rules oIgovernment and these arc

Complaint No. 7602 of 2022

III

lv.
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.iust approximate values which may come less at the end of project and

same can be proportionately adjusted on prorate basis and about the

delay payment ch arges of 240/0 they said this is standard rule of company

and company will also compensate at the rate of Rs.S per sq. ft. per month

in case of delay in possession of flat by company. Complainants opposed

these illegal, arbitrary, unilateral and discriminatory terms of provisional

allotment letter but as there was no other option left with complainants

because if complainants stop the fultlgl payment of installments then in

that case respondent forfeit l5o/o of.total consideration value from thc

total amount paid by omplain_ants. Tlereafter on 20.01.2010 buyer,s

agreement was executbd on similar illegal, arbitrary, unilateral and

discriminatory terms narrated by respondent in provisional allolntent

letter.

That as per the clause 11(aJ of the said flat buyer's agreement datcil

20.01.2010, the respondent had agreed and promise to complete thc

construction of the said flat and deliver its possession withjn a period of

36 months with a six [6) months grace period thereon from the rlarc of

start ofconstruction. However, the respondent has breached the terms ol

said flat buyer agreement and falled to fulfill its obligations and has nor

delivered possession of said flat within the agreed time frame of the

builder buyer agreement. The proposed possession date as per buyer,s

agreement was due on 15.06,2016.

That the respondent had raised various demands for the payment ot

installments from 10.08.2009 ti]] 23.04.2018, on complainanr [owards

vi.

Page 6 of 37



HARERA
ffiGURUGRAN/

the sale consideration of said flat and the complainant have duly paid and

satisfied allthose demands as per the flat buyer's agreement without any

default or delay on their part and have also fulfilled otherwise also their

part of obligations as agreed in the flat buyers agreement. The

complainants were and have always been ready and willing to fulfill their

part of agreement, if any pending.

That as per schedule of payments of buyer's agreement the sales

consideration for said flat was..$.41,a3,880/- fwhich includes the

charges towards basic price 2,980/-, govr charges (EDC &tDCl -

2,75,400/-, club meq!06$hip- Rs.75,000/-, park facing charges Rs

Complaint No. 7602 of 2022

VII.

2,04,000/-, PLC for corner Rs.76500 and car park Rs.2,50,000/-l

exclusive of service tax and GST, but later at the time

respondent add Rs.83,200/- in sale consideration and

consideration to Rs.42,27 ,080 /- without any reason for

respondent also char$e IFMS Rs.51,000/- separately, whereas IFMS

charges were not included in sale consideration. Respondent incrcascd

the sale consideration without any reason. Complainants opposecl t)rc

increase in sales consideration at time ofpossession, but respondcnt dld

not pay any heed to issue raised by complainants.

viii. That as per the statement issued by the respondent, complainant have

already paid Rs.45,ll,7s4/- towards total sale consideration along with

applicable taxes to the respondent for the said flat. Although the

respondent charges Rs. 83,200/- extra from complainant.

of Possession

increase Salc

the same and

Page 7 of 37
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ix. That on the due date of delivery ofpossession ofsaid unit as per buyer,s

agreement is 26.08.2073, the complainant had approached the

respondent and its officers for inquiring the status of delivery of

possession, but none had bothered to provide any satisfactory answer to

the complainant about the completion and delivery said flat. The

complainant thereafter kept running from pillar to post asking for the

delivery ofhis home but could not succeed in getting any reliable answer

x. That the offer ofpossession o respondent through "lntimation of

Possession" was not a valid offer of possession because respoudenl

offered the possession on dated 23.d April 2 018 with stringent condition

to pay certain amounts which were never be a part of agreement, abovc

respondent did not provide the possession of one car parking space

which is an integral part of said premises. As on Z3"r April 2018 project

was delayed approx. five years. Complainant opposed the ofler oi

possession offered by the respondent because respondent d idn't provid c

the possession of car parking space because the construction ol. car

parking space was not completed as on date the respondent offcrcd thc

possession of said unit and at the time of offer of possession builder did

not adjust the penalty for delay possession as per RERA Act 2016. In case

of delay payment, builder charged the penalty @240/o per annum and in

delay in possession builder gave Rs. 5/- sq ft only, this is illegal, arbitrary,

unilateral and discriminatory. Respondent also demanded an indemnity-

cum-undertaking along with final payment, which is illegal and unilateral

demand. Respondent did not even allow complainant to visit the unit

Page B of 37
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Estate" in comparison to features of project narrated to

10.08.2009. Most of the amenities nowhere exist in

xl

before clearing the final demand raised by respondent along with the

offer of possession. Further, respondent demanded one-year advance

maintenance charges from complainants which was never agreed under

the buyer's agreement and respondent also demanded a lien marked F'D

of Rs.13326/- on the pretext of future liability against HVAT for rhc

period of (01-April-2074 to 30-fune-2017J which is also an unfair rrade

practice. The complainant asked the respondent about his unfair

calculation of delay possessi alty and also enquires the

construction status of rest of p ough telephonically, but noth ing

changed, and respondent does not want to answer any enquiry belorc

getting complete payment against his final demand, Respondent left no

other option to complalnant, but to pay one year maintenance charges

Rs.45,135/- and submit a fixed deposit ofRs.13,326/- with a lien markcd

in favor of Emaar MGF Land Limited and Rs. 2,27 ,640 /- towards e-stamp

duty ofabove said unit no. 0503, Tower C, Emerald Estate Apartments in

addition to final demand raised by respondent along with the offer of

possession. Respondent gave physical handover of aforesaid proper[y olt

date 19.07.2018.

That after taking possession of flat on 79.07.201-8, complainants also

project whereas, it was highlight at the time of booking of flat.

Respondent did many structural changes and cut down on the internal

identiS/ that some maior structural changes done by respondent in

project "Emerald

complainants on
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features of project, based on which respondent sold this flat to

complainants and gain exception amount o[ profit on the cosr of

complainants and other buyers ofthe unit in project. Construction of club

house is also not yet completed by the respondent, whereas the 100%

payment for club house was taken by respondent in year 2013 itself.

Respondent did not even provide the car parking space which is an

integral part of said flat and same shall not have any independent legal

entity as per Clause 1.3 (a) rif ti.uy3r's agreement. Respondent did not
:....::- .- l.

even confirm or revised thJ exact amount of EDC and IDC after

considering the structural changes neither they provide the receipts or

documentary records showing the exact amount of EDC and IDC paid to

government and respoddent did not even adjust the surplus amount of

EDC and IDC charged from complainants and other buyers.

That the respondent did not provide the final measu ren't en t of abovc said

unit No. C 0503, Tower No. C, "Emerald Estate Apartments". Ilespondcnt

charged all IDC, EDC and maintenance as per area oFunit as 102 0 sq ft but

there is no architect confirmation provided by respondent about the fina I

unit area which respondent was going to handover to complainant

xiii. That after a regress follow-up by complainant and other resident of said

projecq respondent completed the construction ofcar parking area in the

month of February 2022 and provide the possession of basement parking

space on 10th February 2022, this way they provide the valid possession

of car parking and complete possession of the said flat.

Complatnt No.7 602 of 2022

xll.
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xiv. That the GST Tax which has come into force on 01.07.ZO7Z, rt is a fresh

tax. The possession of the apartment was supposed to be deliverecl fo

complainant on 26.08.2013, therefore, the tax which has come into

existence after the due date ofpossession i.e.,26.09.2013 olflat, this extra

cost should not be levied on complainant, since the same would not have

fallen on the complainant if respondent had offer the possession of flat

within the time stipulated in the builder buyer agreement.

xv. On 70.02.2020, complainant inform respondent telephonically that

respondent is creating anomaly by not compensating the complajnan t for

delay possession charges at the rate of interest specified in IIERA Act

2016. Complainant makes it clear to respondent that, iI respondent clocs

not compensate the complainant for delay possession interest, then

complainant will approach the appropriate forum to get redressal.

Whenever complainant enquire about the delay possession charges,

respondent made excuse ofgettlng approval from directors, but till dare

respondent did not credit the delay possession interest.

xvi. That the cause of action accrued in favor ofthe complainant and againsl

the respondent on 10.08.2 009 when the complainant had booked the said

flat and it further arose when Respondent failed /neglected to delivcr thc

said flat on proposed delivery date, The cause of action is continLling and

is still subsisting on day-to-day basis.

Reliefsought by the complainant:

The complainant has sought following relief(s).

C.

4.

Page 17 of 37



HARERA
ffiGURUGRAIV

II,

Direct the respondent to pay interest at the rate of 18%o on account of

delay in offering possession on Rs 45,77,754/- paid by rhe

complainant as sale consideration of the said flat from the date of
payment till the date ofdelivery ofpossessron.

Direct the respondent to return Rs.83200/-, amount unreasonably

charged by respondent by increasing sale price after execution of

buyer's agreement between respondent and complainants.

Direct the respondent to return entire amount paid as GST Tax by

complainant betlveen 01.07.20J.7 to 19.05.2018.

Direct the respondent to retuin the club house charges along with

interest as the respondent did not complete the amenities as prom ised

under buyers' agreement.

V. Direct the complainant's bank to remove the lien marked over Irixed

Deposit of Rs.13,3 26f- in favor of respondent on the pre[ext of fu tu rc

payment of HVAT for the period of (07.04.2014 ro 30.06.20171 and

also order to direct respondent to assist the process of removing licn

from complainant's bank by providing NOC for the same.

VI. Direct the respondent to pay an amount of Rs, 55,000/- to the

complainants as cost ofthe present litigation.

On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation [o

section 11[4) (a) of the act to plead guilry or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds.

i. That the instant complaint is barred by limitation. It is also pertinent to

mention that the complainants filed the present complaint after the

execution of the conveyance deed as all the terms and conditions as per

Complaint No. 7602 of 202 2

I.

III.

IV.

6.

5.

D.
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the buyer's agreement stands fulfilled in the eyes of law and only to

harass the respondent and extort money. The complainants have

received the offer of possession on 23.04.2018 and have executed thc

conveyance deed on 24.09.2018 have filed the present complaint on

20.12.2022, i.e. after a lapse of 4 years 7 months 27 days from the date of

offer of possession and 4 years 2 months 26 days lrom the date of

execution of conveyance deed. The complaint is admittedly belated and

barred by limitation period of 3 years.

That the complainant has got no locus standi or cause of action to file the

present complaint. The present complaint is based on an erroneous

interpretation of the provisions of the Act as well as an incorrcct

understanding of the terms and conditions of the buyer's agreentent

dated 20.01.2010.

That the complainants are estopped by thejr own acts, conduct,

acquiescence, laches, omissions etc. from filing the present complaint It

is submitted that the complainants have already obtained possession oI

the unit in question vide the letter ofoffer of possession dated 2 3.04.2 0 l B

and has, further, executed a conveyance deed regarding the uuil in

question. The transaction belween the complainants and the respondent

stands satisfied. The reliefs sought in the present complaint is false and

frivolous and the same is barred by estoppel. It is relevant to submit that

the conveyance deed ofthe unit in question had already been executed in

favour of the complainants as early as on 24.72.2019 (sic 24.09.2018),

whereas the present complaint has been filed on 25.11.2022 (sic.

Complainr No 7602 of 2022

lt.

lll
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20.72.2022), i.e. after almost 3 years, The lack of bonafide of rhe

complaints is apparent that after conclusion of the entire transaction on

the execution of the conveyance deed and the completion of all

obligations ofthe respondent, they chose to remain silent for such a long

period and have approached this authority to extort money. 'l'he

complainants chose never to raise any claim towards delay possession

charges and were agreeable to the compensation so awarded by the

respondent in terms of the buyer's agreement. The respondent has

credited a sum ofRs.1,814/- as EPRand a sum ofRs. 15,135/-, on account

of anti-profiting. It is submitted that the respondent even credited an

amount to the tune of Rs. 1,89,7621- as compensation for the delay in

offering the possession ofthe unit. Hence, it is clear from the lack of any

documentary proof, whereby the complainant may have raised any such

additional claim or if they may have been dissatisfied with the lrvardeil

compensation. Thus, it is abundantly clear that the cxecution of

conveyance deed was without any undue influence and coercion.'[he

present complaint is an afterthought with malafide i\tefi to enrich

themselves.

That the present complaint is not maintainable in law or on facts.'fhc

provisions ofthe Real Estate lRegulation and Development) Act, 2016

(hereinafter referred to as the'Act') are not applicable to the project in

question. The application for issuance ofoccupation certificate in respect

ofthe tower in which the apartment in question is located was made on

29.06.2077, i.e. before the notification of the Haryana Real Esrate

Complaint No. 7602 of 2022

lv,
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Regulation and Development Rules 2017 (hereinafter referred to as the

Complaint No. 7602 of 202 2

v1.

'Rules') and the Occupation certificate was thereafter issued on

08.01.2018; copy of the same has been appended herewith. It is pertinent

to note that once an application for grant of occupation certlficate ts

submitted flor approval in the office of the concerned statutory authority,

respondent ceases to have any control over the same. The grant of

sanction of the occupation certificate is the prerogative of the concerned

statutory authority over which the respondent cannot exercise any

influence. As far as the respondent is concerned, it has diligently and

sincerely pursued the mafter with the concerned statutory authority For

obtaining of the occupation certificate. No fault or lapse can be attrihutcd

to the respondent in the facts and circumstances of the case. I'hercforc,

the time period utilised by the statutory authority to grant occrLpation

certificate to the respondent is necessarily required to be excluded fronr

computation of the time period utilised for implementation and

development of the pro.iect.

That the complainants have not come before this Hon'ble Authority with

clean hands and has suppressed vital and material facts from this Hon'ble

Authority.

That the complainants are not "Allottees" but [nvestors who has booked

the apartment in question as a speculative investment in order to earlr

rental income/profit from its resale. The apartment in question has been

booked by the complainants as a speculative investment and not for the

Page 15 of 37
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purpose ofself-use as their residence. Therefore, no equity lies in favour

of the complainants.

That the complainant had approached the respondent and expressed an

interest in booking an apartment in the residential group housing colony

developed by the respondent known as ,,Emerald 
Estate,, situated in

Sector 65, Urban Estate Golf Course Extension Road, Maidawas, 'lehsrl &

District Gurgaon. Prior to making the booking, the compiaillant

conducted extensive and independent enquiries with regard to the

project and it was only after the complainant was fully satisfied about all

aspects of the project, that the complainant took an independent and

informed decision, uninfluenced in any manner by thc respondcnt, to

book the unit in question.

That thereafter, the complainants vide an application [orm c]atcd

10.08.2009 applied to the respondent for provisional allotment of thc

unit. Pursuant thereto, unitbearingno EEA-C-F05-03, located on thc Iiifrh

Floor, tower-C admeasuring 990 sq. ft. (tentative areal was allotted vjdc

provisional allotment Ietter dated 11.08.2009. The complainanLs

consciously and willfully opted for a construction linked payment plan fbr

remittance ofsale consideration for the unit in question.

Thereafter, a buyer's agreement dated 20.01.2 010 was execu ted berweell

the complainants and the respondent. It is pertinent to mcnrion that thc

buyer's agreement was consciously and voluntarily execu ted between th c

parties.

Complaint No. 7602 of 2022

vll.

vlll.

1X.
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x. That the complainant was irregular in payment of instalments. The

respondent was constrained to issue reminders and letters to the

complainant requesting her to make payment of demanded amounts,

payment request letters, reminders etc, are annexed, had been sent to the

ccomplainant by the respondent clearly mentioning the amount that was

outstanding and the due date for remittance ofthe respective amounts as

per the schedule of payments, requesting the complainant to timely

discharge her outstanding n iabiliry but all in vain. Statement of

account correctly maintained by the respondent in due course of its

business depicting delay in remittance of various payments by the

complainant. But, the complainants consciously and maliciously chose to

ignore the payment request letters and reminders issued by the

respondent and flouted in making timely payments of the insla]1nc1]ts

which was essential, crucial and an indispensable requirement under the

buyer's agreement.

That the rights and obligations of the complainants as well as tho

respondent are completely and entirely determined by the covcnalts

incorporated in the buier's agreement which continues to be binding

upon the parties thereto with full force and effect. Clause 11 of the buyer's

agreement provides that subject to the Allottees having complied with all

the terms and conditions of the agreemenl and not being in default of the

same, possession of the unit would be handed over within 36 months

from the date of commencement of construction and development of the

unit plus grace period of 6 months. It is Submitted that the grace period

xi.
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of 6 months cannot be excluded and is liable to be included in terms of

the Judgment ofthe Hon'ble Appellate Tribunal in Fantasy Buildwell I,vL.

Ltd. Vs Gaurav Manohar Negi, bearing Appeal No.299 of 2 0 22, decid ed on

09.12.2022. It is further provided in the buyer's agreement that timc

period for delivery of possession shall stand extended on the occurrence

of delay for reasons beyond the control of the respondent. Furthermorc,

it is categorically expressed in clause 11(bl(iv) that in the event of any

default or delay in payment of instalments as per the schedule of

payments incorporated in the buyer's agreement, the time for delivery of

possession shall also stand extended. It is submitted that thc

complainants have defaulted in timely remittance oI the instalments and

hence the date of delivery option is not liable to determine the matter

sought to be done by the Complainants.

xii. That the clause 13 of the buyer's agreement provides that compensation

for any delay in delivery ofpossession shall only be given to such allottees

who are not in default of their obligations envisaged under the agrecmcnt

and who have not defaulted in payment of instalments as per the paymen I

plan incorporated in the agreement. ln case of delay caused dLle to non-

receipt of occupation certificate, completion certificate or any othcr

permission/sanction from the competent authorities, no compensation

or any other compensation shall be payable to the allottees.'lhat thc

complainants, having defaulted in payment of instalments, are thus, noI

entitled to any compensation or any amount towards interest under tltc

buyer's agreement. That the complainants by way of instant contplarnt

Complaint No. 7602 of 2022
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are demanding interest for alleged delay in delivery of possession 'fhc

interest is compensatory in nature and cannot be granted in derogation

and ignorance ofthe provisions ofthe buyer's agreement.

That the respondent had applied for occupation certifi cate on 29.06.2017 .

Occupatioh certificate was thereafter issued in favour of the respondent

on 08.01.2018. That once an application for grant of occupatron

certificate is submitted for approval in the office of the concerned

statutory authority, the respondent ceases to have any control over the

same. The grant ofsanction of the occupation certificate is the preroga tivc

of the concerned statutory authority over which the respondent cannot

exercise any influence. Therefore, the time period utilised by thc

statutory authority to grant occupation certificate to the respondent is

necessarily required to be excluded from computation of the

That the provisions of the Act are not retrospective in nature. 'fhc

provisions of the Act cannot undo or modify the terms of an agrecmcnl

duly executed prior to coming into effect of the Act. That merely because

the Act applies to ongoing projects which are registered rvith thc

authority, the Act cannot be said to be operating retrospectively. lhe

provisions of the Act relied upon by the complainant for seeking interest

cannot be called in to aid in derogation and ignorance of the provision s of

the buyer's agreement. That the interest for the alleged delay demandcd

by the complainant is beyond the scope of the buyer's agreement. 'Ihc

complainant cannot demand any interest or compensation beyond the

terms and conditions incorporated in the buyer's agreement.

Complaint No. 7602 of 2022
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xv. That without preiudice to the contentions of the respondent, it is

submitted that the allegations ofthe complainants that possession was to

be delivered by August 2013 are wrong, malafide and result of

afterthought in view of the fact that the Complainants had made several

payments to respondent even after August 2 013. Infact, the last payment

was received from the complainants in July 2018, if there was a delay in

delivery of project as alleged by the complainants, then the complainants

would not have remitted instalments after August, 2013. The allegations

put forth by the co-ptainants q,tiiitrti'respondent are absolutely illogical,

irrational and irreconcilable in the facts and circumstances of the case. It

is reiterated that the alleged due date ofproposed handover ofpossessrol

is misconceived.

xvi. That the construction of the project/allotted unit in question already

stands completed and the respondent has already offered possession of

the unit in question to the complainants and the conveyance deed has also

been executed. The transaction between the parties is a concluded

contract and as such no right to sue survlves.

xvii. That the complainants were offered possession of the unit in question

through letter of offer of possession dated 23,04.2018. The complainants

were called upon to remit balance payment including delayed payment

charges and to complete the necessary formalities/documentation

necessary for handover of the unit in question to the complainants

However, the complainants approached the respondent wjth request for

payment of compensation for the alleged delay in utter disregard of rhe
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terms and conditions of the buyer's agreement. The respondenr

explained to the complainants that they are not entitled [o any

compensation in terms ofthe buyer's agreement on account ofdefault in

timely remittance of instalments as per schedule of payment

incorporated in the buyer's agreement. The respondent earnestly

requested the complainants to obtain possession of the unit in ques[ion

and further requested the complainants to execute a conveyance deed in

respect of the unit in question after completing all the forntalitics

regarding delivery ofpossession. However, the complainants did not pay

any heed to the legitimate, just and fair requests of the respondent ancl

threatened the respondent with institution of unwarranted litigation.

That the complainants did not have adequate funds to remit the balance

payments requisite for obtaining possession in terms of the buycr's

agreement and consequently in order to needlessly linger on the matter,

the complainants refrained from obtaining possession of the unit rn

question. The complainants needlessly avoided the completion o[ thc

transaction with the intent of evading the consequences enunteraLcd jlt

the buyer's agreement. Therefore, there is no equiry in favour oI the

complainants. Without admitting or acknowledging in any manner the

truth or correctness of the frivolous allegations levelled by rhe

complainants and without prejudice to the contentions of the respon dcnt,

it is submitted that the alleged interest frivolously and falsely sought by

the complainants was to be construed for the alleged delay in deiivery of

possession. It is pertinent to note that an offer for possessron marks

Complaint No. 7602 of 2022

xvlll.
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termination of the period of delay, if any. The complainants are not

entitled to contend that the alleged period of delay continued even after

receipt of offer for possession. The complainants have consciously and

maliciously refrained from obtaining possession of the unit in question.

xix. That in addition thereto, it is respectfully submitted rhat the

complainants have executed an indemnity cum undertaking dated

01.06.2018 whereby the complainants have declared and acknowledged

that they have no ownership right, title or interest in any other part of thc

project except in the unit area of the unit in question. Moreover, the

complainants have admitted their obligation to discharge their HVAI

Iiability thereunder. The instant complaint is preferred in complctc

contravention of their earlier representations and documents executed.

That subsequently, the complainants approached the respondent

requesting it to deliver the possession of the unit in question. A ullit

handover letter dated 79.07.2018 was executed by the complainants,

specifically and expressly agreeing that the Iiabilities and obligations of

the respondent as enumerated in the allotment letter or thc buycr's

agreement stand satisfied.

That the complainants have consciously defaulted in his obligations as

enumerated in the buyer's agreement as well as under the Act and it is

trite that the complainants cannot be permitted to take advantage of their

own wrongs, The instant complaint constitutes a gross misuse of process

of law, without admitting or acknowledging in any manner the truth or

xxl.
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correctness of the frivolous allegations levelled by the complainants and

without preiudice to the contentions of the respondent.

xxii. That the delayed payment charges sought by the complainants are

beyond the scope of the buyer's agreement as the respondent already

credited an amount for compensation in the account of the Complainants

as per the buyer's agreement. The complainants cannot demand any

further interest or delayed charges beyond the terms and conditions

incorporated in the buyer's agre

)qiii. I'hat the respondent has acted strictly in accordance with the terms and

conditions of the agreement between the parties. There is no default or

lapse on the part ofthe respondent. The allegations made in the com plain r

inter-alia that the respondenr has failed to comply with the obligations

under the agreement. On the contrary, it is the complainants who are in

clear breach of the terms of the agreement by not rcmitting the

outstanding amount and by delaying the procedure in taking the

possession of the said unit in question within the stipulated time.

xxiv. That the respondent has duly fulfilled its obligations under rhe buyer,s

agreement, by completing construction of the unit/tower, obtaining the

occupation certificate in respect thereof from the compefent authority

and by offering possession of the same to the complainants and even by

compensating the complainants as per the terms and conditions of the

buyer's agreement. There is no default or lapse in so far as the respoltdent

is concerned.
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That complainants availed a loan facility from their banker State Bank of

India and accordingly loan documents were executed in respect of the unit

in question. Thus, State Bank of India is a necessary and proper party to the

complaint. The complainants have failed to implead State Bank of India as a

party to the present complaint. The complaint is liable to be dismissed on

account of non-ioinder of necessary party.

Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submission made by the

parties.

E. furisdiction of the authority

The authorily has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below:

E.l. Territorial lurisdiction

As per notification no. | 19212077 - 1TCP dated 1+.12.2077 issued by't'orvn

and Country Planning Department, Haryana the jurisdiction of llaryana llcal

Estate Regulatory Authority, Gurugram shall be entire Gurugram district [or

all purposes. In the present case, the project in question is si[uated withill

the planning area of Gurugram district. Therefore, this authority has

complete territorialjurisdiction to deal with the present complaint.

E.ll Subiect-matter iurisdiction

Section 11[4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

7.

L

o

10.
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Section 77

(4) The promoter shall-

(o) be responsible for all obligations, responsibilities ond functions
under the provisions of this Act or the rules ond regulotions made
thereunder or to the allottees qs per the agrcement for sole, ar to
the ossociotion of qllottees, as the case mqy be, till the canveyonce
of all the apartments, plots or buildings, qs the cose may be, to the
allottees, or the common oreos to the associotion ofollottees or the
competent outhoriql, os the case may be;

Section 34-Functions oI the Authority:

344 of the Act provides to ensure compliance of the obligotions
cast upon the promoters, the ollottees and the real esLate ogents
under this Act and the rules and regulotions mode thereunder_

11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding no n-compliance of

obligations by the promoter leaving aside compensation which is t0 bc

decided by the adjudicating officer ifpursued by the coniplainants ar a later

stage.

F. Finding on objections raised by the respondent:

F.l Whether the complainant can claim delayed possession charges after.
execution of conveyance deed

12. That the respondent submitted that the complainant had executed the

conveyance deed on24.09.2018 and therefore, the transaction between the

complainant and the respondent has been concluded and no right or liability

can be asserted by respondent or the complainant against the other.

Therefore, the complainant is estopped from claiming any interesr in thc

facts and circumstances of the case.

13. The allottees have invested their hard-earned money and there is no doubt

that the promoter has been enjoying benefits of and the next step is to ger
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their title perfected by executing a conveyance deed which is the srarurory

right of the allottee. Also, the obligation of the developer - promoter does

not end with the execution of a conveyance deed. Therefore, in furtherance

to the Hon'ble Apex Courtjudgement and the law laid down in case titled as

Wg, Cdr, Arifur Rahman Khan and Aleya Sultana and Ors. Vs. DLF

Southern Homes Pvt. Ltd, (now Known as BEGIIR OMR Homes pvt. Ltd.)

and Ors. (Civil appeal no. 6239 ol 2079) dated 24.08.202q the relevanr

paras are reproduced herein below:

"34 The developer has not disputed these communicotions. .fhough

these are four communlcations issued by the develaper, the
oppellants submitted that they qre not isolated aberrations but fiL
into a pattern. The developer does not stqte thqt it wos willinll Lo

offer the Jlat purchasers possession of their fats ond the right to
execute conveyance oI the llots while reserying their claim for
compensation for delay.0n the contrqry, the tenor oJ the
communicotions indicates that while executing the Deeds of
Conveyance, the flat buyers were informed that no Iorm of protesL
or reseryation would be occeptable. The flat buyers were
essentially presented wlth an unfair choice ofeither retaining their
right to pursue their claims (in which event they would noL tJet
possession or title in the meantime) or to forsake the claims tn
order to pe*ct their title to the lots for which they hod paul
vqluable considerqtion. ln this backdrop, the simple quesLion
which we need to address is whether o Ilot buyer who seeks to
espouse a claim ogoinst the developer Jor deloyed possession can
as a consequence of doing so be compelletl to defer the righL LL)

obtain a conveyance to pe*ct their tide. It would, in our view, be
man[festly unreosonable to expect that in order to pursue o cloim
for compensatlon for delayed hondinp over of possession, the
purchaser must indertnituly defer obtoining a conveyance of the
premises purchased or, if they seek to obtoin o Deed of Conveyonce
to forsake the right to claim compensation. This basicolly is u
position which the NCDRC has espoused. We connot countenance
thotview.

i5. The flqt purchasers invested hord earned money. It is only
reasonable to presume thot the next logicol step is Ior the
purchoser to perfect the title to the premises which have been
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74.

ollotted under the terms oI the ABA. But the submission of the
developer is that the purchaser forsakes the remedy before the
consumer forum by seeking q Deed of Conveyance. To occept such
a construction would leqd to an absurd consequence of reqwring
the purchaser elther to qbandon a just cloim as a candition for
obtaining the conveyance or to indefinitely detoy the execution oI
the Deed ofConveyance pending protracted consumer litigcttion.,,

The authorify has already taken a view in in Cr no.4031/2019 ond others

tiled ds Varun Gupta V/s Emaar MGF Land Limited and others and

observed that the execution of a conveyance deed does not concludc thc

relationship or marks an end to the liabilities and obligations of the

promoter towards the subiect unit and upon taking possession, and/or

executing conveyance deed, the complainant never gave up his statutory

right to seek delayed possession charges as per the provisions of thc said

Act.

After consideration of all the facts and circumstances, the authority hotds

that even after execution of the conveyance deed, the complainant allotLec

cannot be precluded from his right to seek delay possession charges from

the respondent-promoter.

F.ll Whether the complaint is an investor and not an allottee?

16. The respondent took a stand that the complainant is investor and no[

consumers and therefore, he is not entitled to the protection of the Act and

thereby not entitled to file the complaint under section 3l of the Act

However, it is pertinent to note that any aggrieved person can lile a

complaint against the promoter if he contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon careful perusal of

all the terms and conditions of the allotment letter, it is revealed that the

15.
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complainant is buyer, and he has paid a total consideration of the unit in

question to the promoter towards purchase of a unit in its project. At this

stage, it is important to stress upon the definition of term allottee und er the

Act, the same is reproduced below for ready reference:

"2(d) "allottee" in relation to o real estate project means the person ta
whom q plot, opartment or building, os the case moy be, has been
ollotted, sold (whether os freehold or teasehold) or otherwise
transferced by the promoter, and includes the person who subseEtently
acquires the said allotment through sole, tronskr or otherwise but does
not include a person to whom such plot, apartment or building, os the
case moy be, is given on rent;"

17. ln view of the above-mentioned definition of "allottee" as well as all thc

terms and conditions of the buyer's agreement executed between prontoter

and complainant, it is crystal clear that the complainant is allottee(s) as the

subject unit was allotted to them by the promoter. The concept of investor is

not defined or referred to in the Act. As per the definition given under section

2 of the Act, there will be "promoter" and "allottee" and there cannor bc a

party having a status of "investor". Thus, the contention of the promo Ler ti)at

the allottee being investor are not entitled to protection of this Act also

stands rejected.

F.lll Whether the complaint is barred by limitation or not?

18. So far as the issue oflimitation is concerned, the Authority is cognizant o t thc

view that the law of limitation does not strictly apply to the Real Estate

Regulation and Development Act of 2016. However, the Authority under

section 38 of the Act of 2016, is to be guided by the principle of natural

justice. It is a universally accepted maxlm, and the law assists those who are

vigilan! not those who sleep over their rights. Therefore, to avoid
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opportunistic and frivolous litigation a reasonable period of time needs to

be arrived at for a litigant to agitate his right. This Authority is of thc view

that three years is a reasonable time period for a litigant to initiate litigation

to press his rights under normal circumstances.

It is also observed that the Hon'ble Supreme Court in its order datcd

70.07.2022 in MA NO. 2l of 2022 of Suo Moto Writ Petition Civil No. 3 of

2020 have held that the period from 1,5.03.2020 ro 28.02.2022 shall srand

excluded for purpose of limitation as maybe prescribed under any gencral

or special Iaws in respect ofall judicial or quasi-judicial proceedings.

In the present matter the possession of the unit was to be offered on or

before 26.02.2074 (including grace period) after completion of the projccr

but the same was offered only on 23.04.2018, after receipt of occupatioll

certificate on 08.01.2018 and ultimately leading to execution of conveyance

deed of the same on 24.09.2078. So, Iimitation if any, for the cause of action

arose on 23.04.2018 when the offer of possession was made by the

respondent to the complainant. l'he complainant has filed the preser'lL

complaint on 20.12.2022 which is 4 years 7 months and 27 days from thc

date of cause of action. In the present matter the three-year period ol delay

in filing of the case also after taking into account the exclusion period from

15.03.2020 lo 28.02.2022 would fall on 10.02.2 0 24. In view of thc abovc, thc

Authority is of the view that the present complaint has been filed within a

reasonable period of time and js not barred by the Iimitation.

Findings on the reliefsoughtby the complainants:
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G.I Direct the respondent to pay interest at the rate of 1golo on account o[
delay in offering possession on Rs 4S,ll,754/- paidby the complainant as
sale consideration ofthe said flat from the date oIpayment till the date of
delivery ofpossession,

21. In the present complaint, the complainant intends to continue with the

prorect and are seeking delay possession charges as provided under the

proviso to section 18[1J ofthe Act. Sec 1B(1) proviso reads as under:

"Section 18: - Return of amount and compensation
18(1). lf the promoter fai ls to complete or is unable to give possession of on
oportment, plot, or building, -Provided that where an allottee does not intend to withdrow from the
project, he sholl be poid, by the promoter, interest for every month oldeloy,
till the handing over olthe possession, at such rate os may be prescribed."

qrace period oI six months. for opplving ond obtaining the completio

Proiect."

23. At the outset, it is relevant to comment on the preset possession cla usc of thc

agreement wherein the possession clause of the agreement wherein the

possession has been subjected to all kinds of terms and condltions ol. this

agreement, and the complainant not being in default under any provisiuns

of this agreement and compliance with all provisions, formalities and

documentations as prescribed by the promoter. The drafting of thrs clause

22. Clause 11 ofthe buyer's agreement 20.01.2010 provides for handing ovcr of

possession and is reproduqed below:

"10. POSSESSION
(a) Time of handing over the Possession
Subject to terms ofthis clause ond subject to Allottee[s) hoving com ]edn,tth
oll the terms and conditions oI this Buyer's Agreement, oncl not beinq n tlefoLrlL
under any of the provisions oJ this Buyer't Agreement ond compltontL I tLh nll
provisions, Iormalities, documentation etc., as prescribed by the Company, thc
Compony proposes to hand over the possession of t he Unit within 36 (Thirt!
sixl months Irom the dqte of start oI construction. suqect Lo ttmel.y
compllonce of the provisions oJ the Buyer's Agreement by the A]loLtee 'lhe
Allottee(s) ogrees ond understqnds that the Company sholl be entitled ta a
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and incorporation of such conditions are not only vague and uncertain but

so heavily loaded in favour ofthe promoter and against the allotee that even

a single default by the allottee in fulfilling formalities and documentations

etc. as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee and the commitment time pcriocl fbr

handing over possession loses its meaning. The incorporation of such clar-rse

in the buyer's agreement by the promoter is just to evade rhe liability

towards timely delivery ofsubject floor and to deprive the allottees of thcir

right accruing after delay in possession. This is lust to comment as to how

the builder has misused his dominant position and drafted such mischievo us

clause in the agreement and the allottee is Ieft with no option but to sig1r on

the dotted lines.

24. Due date ofpossession and admissibility ofgrace period: The promoter

has proposed to hand over the possession of the unit within a period of 36

months from the start of construction. The date of start of construction is

2 6.08.2010. Further, it was provided in the buyer's agreement that compa ny

shall be entitled to a grace period of six months, for applying and obtainiug

the completion certificate/ occupation certificate in respect of tlte unit

and/or the project. The construction commenced on 26.08.2010 as pcr

statement of account dated 02.12.2 02 2. The period of 3 6 months expircd on

26.08.2013. Further, the complainant-builder has submitted that a grace

period of 6 months may be allowed to ir for applying and obraining the

competition certificate/occupation certificate in respect of the unit and/or

the project in terms of order dared 08,05.2023 passed by the IIon'ble
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Appellate Tribunal in Appeal No,433 of ?,O22 titled as Emaar MGF Land

Limited Vs. Babia Tiwarl and Yogesh Tiwari wherein ir. Has been held

that if the allotees wishes to continue with the proiect, he accepts the term

of the agreement regarding grace period of three months for applying and

obtaining occupation certificate. The relevant portion of the order dated

08.05.2023, is reproduced as under:

"As per aforesaid clause of the agreement possess[on of the unit was to
be delivered within 24 months from the dote of execution of the
ogreement i.e., by 07.03.2014. AS pet: the above said clouse 11(o) of the
agreement, a groce period of 3 months for obtoining Occupqtion
Certificate etc. has been provide The perusol of the Occupation
Certificate dated 11.11.2020 vihich was ultimotely grqnted on
11.11.2020. It is also vlell known that it.takes time to apply qnd obtqin
Occupation Certificate irom the concerned outhoriq/. As per section 1B oI
the Act, ifthe projectol the promoter is delayed ond if the ollottee wishes
to withdraw then he hafthe option to withdrawfromthe project ond seek
refund oI the omount or if the allottee does not intend to withdraw from
the projecl ond wisheslto conLinue with the project, the allotLee is to bc
poid interest by the prbmoter for each month of delay. In our opinion if
the allottee wishes to cpntinue with the project, he accepts the terms of
the agreement regarding groce period oJ three months for applying ond
obtaining the occupation certificate. So, in view of the above soid
circumstances, the appellant-promoter is entitled to avail the grace
period so provided in the ogreementlor applying and obtqining the
Occupation Certificate. Thus, with inclusion ofgrace period of 3 months
as per provisions of section 17 (a) of the agreement, the total competition
period becomes 27 months. Thus, the due dote ol delivery of possession
comes out to 07.06.2074.

25. Therefore, in view ofthe above judgement and considering the provisions of

the Act, the authority is of the view that, the promoter is entitled to avail

grace period so provided in the agreement for applying and obtaining the

occupation certificate. Therefore, the due date ofhanding over ofpossession

comes out to be 25.02.2014 including grace period of 6 months.
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26. Admissibility ofdelay possession charges at prescribed rate of interest:

The complainant is seeking delay possession charges however, proviso to

section 18 provides that where an allottee does not intend to withdraw From

the project, he shall be paid, by the promoter, interest for every month ol

delay, till the handing over of possession, at such rate as may be prescribcd

and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15, Prescribed rate oJ interest- [Proviso to section 72, section 1B ond
sub-section (4) and subsection (7) olsection 791
(1) For the purpose oI proviso to section 12; section 18; ond sub sections (4)
ond (7) ol section 19, the "interest at the rqte prescribed" shall be the Stote
Bonk oJ lndio highest morginol cost oI lending rote +20/0.

Provided thot in case the State Bank of lndia morginol cost of lending tolc
(MCLR) is not in use, it sholl be reploced by such benchmork lending rotes
which the State Bank of lndia moy frx from time to time for leniing to the
general public.

27. The legislature in its wisdom in the subordinate Iegislation under thc

provision of rule 15 of the rules, has determined the prescribed rate oi

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will cnsure unifornr

practice in all the cases.

28. Consequently, as perwebsiteof theState Bankoflndia i.e., https://sbi co.rn,

the marginal cost oflending rate (in short, MCLR) as on date i.e., 09.07.2024

is @ 8.95 %. Accordingly, the prescribed rate ofinterest wi)) be margrnal cost

of lending rate +2o/o i.e.,10.950/0.

29. Rate ofinterest to be paid by the complainant in case of delay in making

payments - The definition of term 'interest' as defined under sectron 2(zal

of the Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest which

Complaint No. 7602 of 2022
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31.

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za) "interest" means the rotes of interest payoble by the promoter or the
allottee, os the cose may be
Explonotion. -For the purpose ofthis clouse-
O the rate oI interest chorgeable from the ollottee by the promoter, in

case ofdefault, shall be equal to the rote of interest which the promoter
shall be liable to pay the allottee, in cose ofdefault

(ii) the interest payoble by the promoter to the allottee sholl be from Lhe

dote the promoter received the amount or any pott thereof till the dote
the amount or port thereof ond interest thereon s refunded, ond the
interest payable by the ollottee to the promoter shall be from the dote
the allottee defaults in payment to the promoter till the date it is poidi'

Therefore, interest on the delay payments from the complainant shall bc

charged at the prescribed rate i.e., 10.95% by the respondent/promotcrs

which is the same as is being granted to them in case of delayed possessron

charges.

0n consideration of the documents available on record and submissior'rs

made regarding contravention of provisions of the Act, the Authority is

satisfied that the respondent is in contravention of the section 11(aJ[a] oi

the Act by not handing over possession by the due date as per agreement. []y

virtue ofclause 14(al ofthe buyer's agreement executed between the parties

on 20.01.2010, the possession ofthe subject unit to handover within thirty

six months from the date of start of construction t.e.,26.08.20L0 along with

grace period of 6 months for applying and obtaining the completion

certificate/ occupation certificate in respect of the unit and/ or the project.

Therefore, the due date of handing over of possession come out to be

26.02.2074. The occupation certificate was granted by concerned authority

on 08.01.2018 and thereafter the possession ofthe sublect unit was offered
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to the complainant on 23.04.2018. Therefore, the authority allows DPC as

per the buyer's agreement from due date of possession i.e.,26.02.201,4 till

the date of offer of possession i.e., 23.04.2018 plus two months or date of

handing over whichever is earlier. The authority is of the considered view

that there is delay on the part of the respondent to offer physical possession

of the subiect unit and it is failure on part of respondent to fulfil its

obligations and responsibilities as per the buyer's agreement dated

20.01.2010 to handover the possession within the stipulated period.

32. An amount of Rs.\,89,762/- already paid by the respondent as dclayed

compensation to the complainant as per statement o[ accouDt datcd

11.01.2023 may be adjustdd as the same is already paid towards delay in

handing over of the possession of the unit to the complainant.

33. Accordingly, the non-compliance of the mandate contained ln scction

11(4J(al re.ad with section 1B(1) ofthe Act on the part of the respondenr is

established. As such the cotnplainant is entitled to delay possession charges

at rate of the prescribed interest @10.95% p.a. w.e.f. from the due date oI

possession i.e.,23.04.2018 till the date ofoffer ofpossession plus trvo months

or handover of possession whichever is earlier as per provisions of section

18(1J ofthe Act read with rule 15 ofthe Rules.

G.ll Direct the respondent to return Rs.83,200/-, amount unreasonably
charged by respondent by increasing sale price after execution of
buyer's agreement between respondent and complainants.

G.llI Direct the respondent to return entire amount paid as GST Tax by
complainant between 01.07.2017 to 19.05,2018.

G.lV Direct the respondent to return the club house charges along with
interest as the respondent did not complete the amenities as promised
under buyers' agreement.

G.V Direct the complainant's bank to remove the lien marked over Fixed
Deposit of Rs.13,326/. in favour of respondent on the pretext of future

PaBe 35 of 37



34.

HARERA
ffiGURUGI?AI/ Complaint No. 7602 o12022

payment ofHVAT for the period of (07.04.2014 to 30.06.2017) and also
order to direct respondent to assist the process of removing lien from
complainant's bank by providing NOC for the same.

The above-mentioned reliefs G.ll, G.lll and G.lV as sought by the complainant

is being taken together as the findings in one relief will definitely afiect the

result ofthe other reliefs and these reliefs are interconnected.

That the financial liabilities between the allottee and the promoter comes to

an end after the execution of the conveyance deed. The complainant could

have asked for the claim before the conveyance deed got executed between

the parties. Therefore, after exetuHon of the conveyance deed the

complainant-allottee cannb! seek refund of charges other than statutory
I

benefits if any pending. 0nbe the conveyance deed is executed and accounts
l

have been settled, no clainis remain. So, no directions in this regard can be

effectuated at this stage. 
J

G.VI Direct the responderit to pay Rs. 55,000/. as litigation charges.

36. The complainants are also seeking relief w.r.t litigation expenses Hon'ble

Supreme Court of India in civil appeal nos. 67 45-67 49 of 2OZ1 ritled as M/s

decided by the adjudicating officer as per section 71 and the quantum of

hall be adjudged by the adjudicating

ctors mentioned in section 72. The

diction to deal with the complaints in

respect of compensation E legal expenses. Therefore, the complainants are

ng officer for seeking the relief of
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F. Directions of the authority

37. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of ob)igaLions

cast upon the promoter as per the function entrllsted to the authoritv under

section 34(fJ:

i. The respondent/promoter is directed to pay delayed possession

charges at the prescribed rate of interest i.e.,10.95 o/o per annum lor

every month of delay on the amount paid by the complainant fiom due

date ofpossession i.e.,26.02.2014 till the date ofoffer ofpossession i c.,

23.04.2018 plus two months or the date of handing over of possession

whichever is earlier as per proviso to section 1B(1] of the Act read with

rule 15 of the rules after adjusting the amount if any, paid towa rds rhe

delay in handing over the possession of the unit to the complainan [.

ii. The amount of compensation of Rs.7,89,762/- already pai(l to rhc

complainant as pe statement of account dated 11.01.2023 by rhc

respondent as delay campensation in terms ofthe buyer,s agreemenI

shall be adiusted towards delay possession charges payablc by the

promoter at the at the prescribed rate of interest to be paid by the

respondent as per the proviso to Section 18(1J of the Act.

38. File be consigned to registry,

(Demitted Office)
(Sanieev Kumar Arora)

Member t)

4^r ltl .

(Arun Kumar)
Chairman

(Ashok angwanJ
Me rber

Haryana Real Estate Regulatory Authority, Gurugram
Datedt 09.07.2024
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