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R/o: - C

New De

Di,
R/
Ne

Suri
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M/s Emaar MGF Land Ltd.
Registered 0ffice: 306-308, 3'd Floor, Square one C-

2, Drstrict Centre, Saket, New Delhi -110017 Respondent

Complainant

Versus

Shii A-shok Sangwqq

i Shli $3np94g4el r4lora

APPE4B4Nq!:
Com. ttt l"eqCgp t(U!!eI Advocate

Sh. Dirruv Rohtagi Advocate Res

ORDER

'I he present complaint dated 20.12.2022 has been filed l-'y the

complainant/allottee under section 31 of the Real Estate (Reguiatir,n at d

DevelopmentJ Act,2016 (in shoft, the Actl read with rule ?8 ofthe Haryan:r

Real Estate IRegulation and Deve]opmentJ Rules,2017 [in short, the Rulc:;1

for viola iion of section I 1(4] (a) o f the Act wherein it is inter alio prest itbed

that Lhe promoter shall be responsible for all obligations, responsibilibes

and fuuctions under the provlsions of the Act or the Rules afld reBuliltions

Paqc 1 rjl 3,t

:l
'l.t.t
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made there under or to the alloftees as per the agre€ment for sale executed

inter se.

Unit and proiect related details

The pafticulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

Sr. No. Particulars Details

Gurgaon Greens,
Gurugram, Haryana

Group Housing Colony

95829.92 sq. mt.

Registered vide registration no, 35 (a)

of 2017 dated0s.12.2017 valid' til)
37.12.2018

75 of 2012 dated,31 .04.2072

CCN-1c-0502,5' oor. buildinB no. l'l
[page 60 of compiaint]

25.0t.2013

[annexure R-2, pagc 45-52 of rcplyl

05.04.2013

[annexure R-4, page 57 ofreply]

14. POSSESSION

(o) Time oJhanding over the possession

Subject to terms ol this clouse onLl borring

force tnojeure conLlitions, anil \!lbieLI tc tht'
Allottee(s) heving complied with .!i tht
terms ancl conclitians ol thts Agrcentent,
and not being in defoult under ony of the
provisions of thts Agreenrcnt and
complionce with all ptovisions, t'ormalities,
documentation etc. L1s prelcribed b)'rhe
aompotly, the Cotttptiny pt opo.es to hond

ion ol th€ Lintt within 36

Sector 102,

RERA Registered or not

DTCP License no.

Unit no.

Date of execution of buyer's
agreement

Possession clause

Provisionxl allotment letter
dated

(Thirty Six) months Jrom the date of
<rnr, ^a.^n.rrrrri^h. tt,hio.t t,, t;

n3b

Name of the project

Nature ofproiect

3. Area of project

t_
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10 Date of start of construction 15.06.2013

[as per Statement of
01.05.2023 at page 151

account dated
of the replyl

--Due date of possession

Total coDsideration as per
statement of account dated
01.05.2023

Total amount paid by the
complainant as per statement
of account dated 01.05.2023

14. Occupationcertificate 30.05.2019

[annexure R-7 at Page
replyl

155-157 of

15. Offer of possession 01.06.2 019

[annexure R-10, page 162'1'75 of
replyl

1b. lndemllit) (unr undeltaking i23.12.2019'l
[rnnexure R-11. Dase 176-178 of

12

Rs.98,34,42A /'
[page 151 of the repiy]

rePlYlI '"' 
-

i- r z-rrnit ha;dover Gti* a..a -Ti otzozn i

lannexure R-12, Page 179 of replyl
L

fg. ion*vani" o.ed exr(uted ur I t: os.zozo

] iannexure R-13, Page 180-204 of
rr plyl

complonce of the provisions of the
Agreement by the Allottee. The Allottee
agrees ond understonds that the Company
sholl be entitled to a groce period of 5
Ave) Ior opplying ond obtoining the
completion certilicote/occupotioh
certifrcote in respect ofthe Unit and/or the

IEmphasis suppliedJ

[page 73 of the reply]

Page 3 of 34
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Delay compensatlon Rs.1,88,778l-

[as per statement of account dated
01.06.2019 at page 1-67 of replyl

already paid by the
respondent in terms of the
buyer's agreement

Facts of the complaint

The complainant has made the following submissions rn the complainl:

i. That the respondent had advertised itself as a very ethical business

group that lives onto its commitments in deliverinB its housing projects

as per promised quality standards and agreed timelines. They also

assured the consu:ners like complainant that they have secured all the

necessary sanctions and approvals from the approp.iate authorities for

the construction and completion of the real estate project sold by them.

Respondent further also assured that the allotment letter and builder

buyer agreement for Ihe said project woulcl be issued to rhe complainant

within one week ofbooking to the complainant.

ir. That in lanuary 2012, the r-espondent approached the complainanl witll

an offer to invest and buy a flat in the proposed proiecr "Gurgaon Greens"

in the Sector-102, Gtrrugram. On 30.01.2012 respondent explained rhe

proiect details of "Gurgaon Greens" to the complainanr and htghlight the

amenities of the project like ioggers park and tl-ack, rose garden, 2

swimming pool, and manl' tnore and told that tower 0 3, 11, 17, and 19 is

available for advance booking and each tower will have C+13 floors and

on every 13th floor of these towers there will be a penthouse. The

complainant while relying upon the assurances given by the respondent

and believing them ro be true, conlpiainant bookad a resldential uDit

bearing no.050'cn ('i floor in tower-19 having super:iea ol-

, P6gr 4 ol34
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l]l

approximately 1650 sq lt. in rlie Lownship to be developed by

respondent. Accordingly, the complainant has paid Rs.7 50,000/-

through cheque bearing no,206847 dated 30.01.2012 as booking

amount.

That in the booking application tbrm, the price ol the said unit was

agreed at the rate of Rs.4507/- per sq ft. and at the time of execution of

the said application form, it was agreed and promised by the respondent

that there shall be no change, anrendment or variation in the area or sale

plice of the said flat from the area or the price committed by rhe

respondent in the said application form or agreed otherwise.

That on 25.01.201 3, the respondent issued a provisional allotment lener

\\,hich consisted l,er]- strillgent and biased contractual terms which are

illegal, arbitrary, ullilateral and discriminatory in n.r[trre, becaust'everY

clause of agreement is drafted in a one-sided w3y and a sing!e bt each ot

uuilateral terms of provisional allorrnent letter by conlplainJnt, will cost

him forfeititlg of 15% of total consideration value of unit Respondent

exorbrtantly increased the net consideration value of flat by adding EDC.

iDC and PLC and rvhen complainant opposed the untair trade practrces

ol respondent they rrform thaL EDC, IDC and PLC are just the government

levies and they are as per the standard rules ofgovernment and these are

jusi :rpproximate values rvltich may come less at the end of proleci a rrd

sanrc can be propor[ionatclv adjusteci on prorate basis antl .il;''ltt il:e

delay payment charges of 24olo iespondent said this is siandard iule of

conrpany and cornpany wili also compensate at the rate of Rs 7 5 per sc1

t'a.:., i,.r 34
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ft per month in case of delay in possession of flat by company

Complainant left with no other option but to pay further installments

Thereafter on 05.04.2013 buyer's agreement was executed on simtlar

illegal, arbitrary, unilateral and discriminatory terms narrated by

respondent in provisional allotmel1t letter.

v That as per the dause-14 o[ the said buyer's agreement dated

05.04.201,3, the resirondent hzrd agreed and promise to conlplete the

construction ofthe said unit and deliver its possession within a period of

36 nronths fiom the date of staft of construction with 5 months grace

period thereon. However, the respondent has breached the terms of said

bu1,er's agreement and failed to fulfill its obligations to dcliver the

possession of said flat within the agreed time frame of the buyer's

agreement The ploposed possessicn date as pel buyer's agreen'ent r'v;ts

due on 15.11.2016.

vi. Thar the respondent had raiscd various demands for the paymelt of

installments from the date cf booki g 30.01.20'12 till 01.06.2019, on

complainant towards the sale consideratton of said unit and the

complainant have ,Culy paid anC satisfied all those demalds as per-thL'

buyer's agreement without any default or delay on their part and have

also fulfilled theiI part of obligations as agreed in the buyer's agreement

The complainant vrere and have alrvays been ready and wrlling to fulflll

thelr part of agreelnent, if any pending.

vii. 'I'hat as per schedule of payment of buyer's aflreement the sales

consideration for said flat was Rs 89'34'983/- L'ruhich includes rhe

Page 6 of 34
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charges tou'ards basic price Rs :1 l6 583/-, gow charges (EDC &IDCJ

5,70,900i-, club mcmbershrp of Rs.51t,000/-, !Fl\4S - Rs.82,500/-, Car

park - Rs.3,00,000/- and PLC fbr centralgreen Rs.4,95,000/ exclusiveof

service tax and GST, but later at the time of possession respondent added

Rs.30,076/- in sale consi,:leratiotr and increase saie conslderation Lo

Rs.89,65,059/- without any !'easoll for the same and respondent also

charged IFMS Rs.82,500/ separately, whereas IFMS charges already

irrciuded in sale consideration and in such a way respondent charge IFMS

L,,\,ice from residents. Respondent increased the sale constderation by

Rs.1,12,576/- (Rs. 30,076 + Rs. 82,500) without any reason. Complainant

opposed the lncrease in sales consideration at time of possession, but

respondent did nct pa)' any attention to complainant

.,iri. That as per the statemenl issued b)r the respondenl, coflplainallt have

:rlreaily paid P.s.98,34,428,l' tow;rrds total sale ;ottsideralron attd

appiicable taxes as on today to the respondent as demanded frt,nt tinte

to Lime and now liothing is pending to be paid on the part ofcomplaiuant

Although the responcient charged Rs.1 ,L2,57 6f- extra frcm complainant

i\. That on the due date aof Celivery c[possession ofsard unit as pet-bu) er's

agreement is 15.11.2016. the con,Diainant irad approerchtrJ the

respondent and its officet.s for inquirillS the stattrs of delivery of

possesslon but none had bothcred tl pro,,,ide any satisfactory ans\ er 1o

lhe conrplainant about lhe cclni'letion and deiiver)' said flat Ihc

coinplainant thereafler kept runnlrg fronl pillar to post asi,:lni; tor the

delivert, cf his hc,Ire but could rot succeed in gening ilnj' reli..i)lt answ er'

li.rge 7 ,)i 34
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That the offer of possession oiir:r.L by respondent through "lntimation

of Possession" r 'as not a .ralid offer of Possession because respondent

offered the possession on dated 01.06,2019 with stringent condition to

pay certain amounts which are never part of agreement. As on

01.06.2019 project was delayed approx. three years. At the time of offer

of p0ssession builder did I1or adiust the penalty for delay possession as

per RERA Act 2016. In case ofdelay payment, builder charged the penalty

@24016 peI annum and in case of delay in possession builder pronrised [o

give Rs.7.5/- sq. ft only, and respordent also demanded an indemnity-

cum-undertaking along with fi nal payment, which is illegal and unilateral

demand. Respondent did not even allow complainallt to visit the unit

before clearing the final demand raised by respondent along with the

offer of possession. Further, respondent demanded h^'o-year advance

nraintenance charges from complainant which was ilever agreed unde"

the buyer's agreement and respondent also demanded a lien marked FD

of Rs.2,43,760/- on the pretext of future liabiliry against HVAT for the

period of (01.04.20 74 to 30.06.2017).

The complainant asked the respoudent about his unfair calculaijon of

delay possession penalty and also enquires tlle construction status of

rest of project through telephonically, but nothing changed, and

respondent does not wart to arrswer any enqui.y before Setting

.ompleLe paymenl aBainst his final demaad llespolldent left ilo other

option to complainallt, but to pay the two-year maintenance charges

Rs1.44,540/ and submit a fixeri deposit of Rs2,43,t60i wiih a lien

xl

Page I oI34
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marked in favour of Emaar M(;F Land Limited and Rs.2,46,960/- towards

e-stamp duty and Rs.45,0007r' Lc-rrvards registration charges of abcve said

unit no.0502, 5th floor, tower 19, "Gurgaon Greens" in addition to final

demand raised by respondent along with the offer of possession

Respondent handed over the physical possession of the unit on

27.01 2020. Respondent did not provide the final measuremellt of above

said unit in questron attd char-ged all lDC, EDC and PLC and maintenance

as per area of unit as I650 sq. ft. but there is no architect ':onfirmation

provided by respondent about the final unit area which respondent was

going to handover to complainant.

xii. That the GST tax \^,hich came into force on 01.07 20i7, is a fresh tax The

possession of the apartment was supposed ro be deliver-ed to

ccmplainant on \5.06.201,6, therefore, the tax which has come rnto

existence after ti)e due date o[ possession i.e, 15.06.2015 of flat, rhis

extra cost shoulLi ror be levied on complainant, sinc3 the same would noL

have fallen on ihe complainant if respondent had offer the possession of

flat within the time stipulated in the buyer's agreement

x|,i. OD 27.01.2020 complainant inform respondent telephonically that

respondent is creating anomaly by noi compensating the complairlant tbI

delay possession charges at the rate of interest specified in RERA Act

2016. Complainant makes iL clear to respondent that, if respondent does

not compensate the complainant for- delay possession interest then

complainant will approach the appropriate forum to gel redressal'

\ ''henever complainant enquire ahout the delay possession charBes,

Page 9 ol34
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respondent made excuse of getting approval from directors, but till date

resFondent did not credited the delay possession interest.

xiv. I'hat the cause ofaction accrued in favour of the complainant and against

the respondent on 30.01.2012 when the complainant had booked the

said flat and it further arose when respondent failed/neglected to deliver

the said flat on proposed delivery date. The cause of action is colliinuing

and is stLll subsisting on day-to-clay hasis

C. Reliefsought by the complainant:

4. The complainant have sought the fbllowing relief(s):

II

I, Direct the respondent to pay interest at the rate of 1B70 on account cf

the delay in offering possession on Its.98.3'1.-128/- paid by the

complainant as sale consideration of the said flat from the date ot

paymenl till the date of delivery oI ptrssessiun

Direct the respor,dent to return Rs.1,12,576/- amount rtrreasonab!1'

charged in the name of"other charges" and other heads after execution

of buyer's agreetnent between respondent and cornplalnant

Direct the respondent to return entire amount paid as GST tax 'ol"

complainant between 0 1.07.20 1 7 to 12.04.2014.

Direct the complainant's bank to remove the lien nlarked over fixc(l

deposit of Rs.2,43,60/'in favour of respondeirl on the pretexL of

futu re payment of HVAT for the period of [01.04 20 L4 to 30 06 2077 I

and also order to direct respondent to assist the process of remcving

lien from complainant's bank by providing NOC for the same

Direcl the respondent to pa)' an amounL of Rs.55,{100/ to illc

complainant as cost of the present litigation

i1l

IV.

Compiaint No.7599 (il 2022

Page 10 of34
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D. Reply by the respondent

5. The respondent has contested the complaint on the follor.r'iug grounds:

lt.

That the complainant has got no locus standi or cause of action to tile the

present complaint. The present complaint is basecl on an erroneous

interpretation of the provisions of the Act as well as an incorrect

understanding of the ternrs and conditions of the buyer's agreement

dated 0 5.04.2013.

That rhe complainant is estopped by her owr acts, cotlduct, a.(lulescence,

laches, omissions etc. from filing the presenL complaint That the

complainant has already obtained possession of the unit in question and

has, further, executed a conveyance deed dated 13 05 2 020 regarding the

unit in questiorl. The transaction between the ccmplalnant a!1d tlle

respondent stands satisfied. The reliefs sought in the false alrd tl ivolou:;

complaint ale barred by estoppel. lt is relevanr ro submit that the

convey3nce deed oi the unit in question had already been executed in

favour of fhe romplainant as early as on 24.1'1'.2019 [sic 13.05 2020),

whereas the present complaint has been filed on 20 12 2022 (sic

20.12.2022'), i.e. after almost 3 (sic 2J vears. The lack oI bonafide of the

coirplainis is appsrent thaf after conclusion of the entire transactlon on

the execution of the conveyance deed and the compietion ol all

obligations of the respondent, they chose lo remain silent for such a long

period ancl have approached this authority to extort money The

complainant chose never to raise any claiin towards delay pcssesston

charges and were agreeable fo the compensation so awarded by rhe

Pagc 11of34
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respondent in telnrs (rf the bllyer's llgreemellt 'lhe respondent has

credited a sum of Rs.85,018/- as TDS and a surn of Rs55,672/-, orl

account of anti-profiring. That the respondent even credited an amount

to the tune of Rs.1,BB,77B/- as compensation for the delay in offering the

possession of the unit. Thus, it is abundantly clear that ihe execution of

conveyance deed was without any undue influence .ind coerclon Ihe

present complaint is an afterthought with malafidt-' inrent to enrlch

themselves.

That the complainant has not come before this Authoiity with clean

hands and has suppressed vital and material facts from this Authcritv

That the .:onrplaint deserves to be dismissed at the very threshold.

The coDrplainant has alleged that the respondent n'as obligaled to offer

possession of the unit in question by June, 2016 and i:,y way of [he instai]t

complalnt has sought interest fbr indemnirying her for the alleged delay

in Celivery of the unit in question. That cause of actioll, if any, for seeklng

inreresL accrued rn lavout- oi tlie co'nplainant in 2016 ailcl consr:qucr[lv

the instant conrplaini is barred by limitation.

v. That the complainant had approached tlte respondent and expressed an

inierest in booking an apartment in the residential group housing colonl'

developed by the respondent l(no'"v!l as "Gurgaon Gleens" sittrated in

-sector-102, Village-Dhankot, Tehsil & District-Curgaotr' Prior to making

the booking, the complainant conducted extensive artd independent

enquiries with rega.d to the proiect and lt was only after the compiainant

,,\,as fully satisfied about all aspccts of the prolect, that the complainant

[--pr---t*"rtil+r-l

lli.

Page 12 of 34
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took an rndependent and infot l,)leLi decision, uninflusnced in any nlanner

by the respondent, to bcok the unil in question.

vi. That thereafter, complainanI vide an application form dated 23.01-.2012

applied to the respondent for provisional allotment ofa unit in the proiect

on which complainanL was allotted an irdependent u llit bearing no.GC N-

19-0502, tower-19 admeasuring 1650 sq. ft., in the proiect vide

provisional allotment letter dated 25.01.2073' The complainant

conscicusly and willfr.rlly opted for a instalment payn)e11t plan for

remittance ofthe sale considelation for the unit in queslion.

vii. That the complainant was irregular in payment of instalmenti. The

respondent was constrained to issue reminders and letters to the

cornplainant reqlresting her to make payment of dematrded amoun[s,

payment request letters, reminders eic, are annexeti, had been sent to ih(]

complainant by the respondent clearly mentioning the amount that was

outstanding and the due datc for remittance of the respective alnounts as

per the schedule ol payments, requesting lhe colnplainanL to tilrely

discharge her outstandirg nnancial liability but all in vain Statement of

accounr correctly maintained by the respondent in d e course of its

business depicting delay in remlttartce of varior,s paymenis by the

complainaltt.

'/iii. That the complainant is noi an "allottee" but is an "investor' 'a;ho has

Sooked the apartment ln question as a speculative investlnent ln order to

earn rental income/proftt from its resale The apartment in question has

been booked by lhe cornplaixant as a speculative investlrlent antl rrlr fot

Page 13 of34
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the purpose of self-use as her restdence. Therefore, no equity lies in

favour of the complainant.

That after sending the payment requests letters to rhe complainant, the

complainant gave no heed to the said letters. The complainant

consciot,sly and maliciously chose tc ignore the letters issued by the

respondent and flouted in making timely payments of the instalments

r.t'hich rqas an esseniial, crucial and an indispensable requirement under

the buyer's agreement. Furthermore, when the proposed allottees, such

as the complaillant. default in their payments as per schedule agreed

upon, the failure has a cascading effect on the opera[ions and the cost for

proper execution of the project increases exponentially and further

causes enormous bilsiness losses to tlle respondent Tbat the respondent

despite defaults ofse..'eral allottees itselfinfused funds in the project and

earnestly fulfilled its obligarions under the buyer's agreernent and

completed the project as expeditiously as possil-'le in the facts and

circumstances oI the case. Therefote, there is no equity in favour of the

complainant

Thar the rights and obligations of the complainant as well as the

respondent are completely and entirely determined by the covenants

incorporated in the buyer's agreelnenr lvhich continues to bc bjnding

upon the parties thereto witil fuil force and effect. Clause L4 ofthe bu) er s

agreement provides that subjecL to the allottees having complied with all

the terms and conditions of the buyer's ag!-eenent, and nor oelng in

default of lhe same, possessioi) of the unit u'ould be hendeci over withirr

Page 74 of34
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35 months from the date ofsil,rl r,i.'onstruction plus grace peri<-rd of 5

monrhs. It is furthef provided in tJie buyer's agreement that ttme period

for delivery of possession shall stand extended on the occurrence ofdelay

for reasons beyond the control of the respondent. Furthermore, it Is

categorically expressed in clause 14[b]{v) that in the event ofany detault

or delay in paymenl of instalments as per the schedule of paynrents

incorporated in the buyer's agreement, the time tbr delivery of

possession shall also stand extended. That the complainant has defaulted

in timely remitt:lnce oi the instalments and hence the date of dellvery

optron is not liable to determine the rnatter sought to be dolle by the

complainant The complainant is conscious and a$'are of the said

agreement and has filed the presenl complaint to harass the respordenI

and compel the respondent to surrender to her iilegal demands it l-c

submitted that the filing ofthe preseni complalnt is nothing bu[ ]n abuse

of the process of larv.

xi. That clause 16 of the buyet's agreement further provides thar

!ornpensation lor any delay in delivery ol possession shall only be grveil

to such allottees who dre not in default of their otligations envisaged

under the buyer's agreemellt and,,rlrc have not defaulted in palimellt ('I

instalments as per the paynient plal incorporated in the btlyer's

agreernent. In case of delay caused due to non-recrlpr of occupiltlon

certificate, completicn certificate or any other pe!-lnissiotr/sanctio]1 ficrrn

the competent authorities, no compensation shal! be payable to the

allottees Complainant, having defaulted in paymerrt of il-,stalmellts, is

Page 15 of 34
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also thus not entitled to any compensation or any amount towards

interesl under the buyer's agreement. Thar thc complainant by way of

instart complailt is demanding interest for alleged delay in delivery of

possession. The interest is compensatory in nature and cannot be granted

in derogation and ignorance of the provisions ofthe L')uyer's agreement

xii. That the respondent had applied for occupatiol certilicate on 21 1,2.2078

Occupatio11 certificate was thereaf[er issued in favour- of the respondent

on 30.05.2019. That once an application for grant of occupation

certificate is submitted for approval in the office of the concerned

statutory authority, the respondent ceases to have any control over [he

same. The graflt oi sanction ofthe occupation certificate is the prerogative

of the concerned statutoty authority over which the respondent carnot

exelcise any influence. Therefore, the time period utilised b)' rhe

statutory authorit-v to Brant occupation cenlficate to the respondent is

necessarily required to be excluded from computation ofthe lil-lie period

utilised for implementation and development ofthe proiect

xiii. That the provisions of the Act are not retrospective in nature.'Ihe

provisions of the Act cannot undo or modiff the terms o[ an agreemel]t

duly executecl pt ior to coming into eflect of the Act. That merely because

the Act applies to ongoing proiects which are registefed with the

authority, the Act cannot be said to be operating retrospectively The

provisions ofthe Act relied upon by the complairlant for seeking interest

cannot be called in to aid in derogatioI-I and ignorance oi tl]e provisions of

the buyer's agreement. That the interest for the allegecl delay demanded

Page 16 of34
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by the complarnant is beyond rhe scope of the bu"l'er's agreement. The

cornplainant cannot demand any intersst or compensation bel,ond the

terms and conditions incorporated iIl the buyer's agreement.

xiv. That the allegations of the complainant that possession was to be

delivered by June, 2016 are wt ong, malafide and result of afterrhoughr in

vie'w of the fact that the (omplainant had made several payments to

respondent even after June, 2016. In fact, the last pa'/ment was received

from rhe complainant in June, 2019 It is submitted that if there was a

delay in delivery oi proiect as alleged by the complainarlt, then the

conrplainant would not have remirted instalments after Itrne, 2016. The

allegations put forth by the complainant qua [he respondent are

absolutely illogical, irrational and irreconcilable in the [a(ts and

cir-cunlstances ofthe case. lt is further-reiterated that Lhe alleged due date

of proposed handcver of possession is misconceived

That the construction of the project/allotted unit in question already

stands completed and the respondent has already olfered possesston of

the unit in question to the complsinant. That the complainant was offered

possesslon of the unit in questlon through letter of offer oI possession

r.iated 01.06.20i9. The complainant failed [o came ihrrvard in order to

take the possession of the said unit. It is submitted ihat the respondellt

\,\,as constrained to issue possessicn reminder letters io the complainant

in order io handover the posse:ision of rhe said ulrrt. Thar an indemniry

cum undertaking for possession daLed 23.72.2079 was also exe.uted by

the complainant. The complainant uras called upon to remit balance

P.rgc 17 oa 34
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payment including delayed payment charges and to complete the

necessary formalities/documentation necessary for handover of the unit

in question to the complainant.

xvi. However, the complainant approached the respondent with request for

payment of compensation for the alleged delay in utter disregard of the

terms and conditions of the buyer's agreement. The respondent

explained to the complainant that -"he is not entitled io any compensation

in terms of the buyer's agreement on account of default in timely

remittance ofinstalments as per schedule ofpayment iircorporated in the

buyer's agreement. The respondent earnestly requested the complainant

r:o obtain possession of the unit in question and lurther requested the

complainant to cxecute a conveyance deed ill respect of thc unit in

question after completing all the formalities regarding deliver-y of

possession. However, the complainant did not pay any heed to the

legitimate, just and fair requesis of the respondent and threatened thc

respondent with institution oIunwarranted litigation. The respondent in

order to settle the unwarranted controversy needlessly instigated by the

conrplajnant proceeded to credit an amount of Rs. 55,672 /- as benefit on

account of anti-profiting. l\4oreover, due to the good reputaiion and 1

goodrvill of the respondent in the real estate sector and to enstit-e gc'od

cus'iomer relations, the respotdent even credited ar al1lount to the tune

of Rs.1,88,778/- as compensation in full and final satisfaction of her

alleged grievances Without prejudice to the rrghts of the respondenl,

delayed interest if any has to be calculated only on the amounts deposlted
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by the allottees/conlplainant towards the basic principle amount of the

unit rn question and not oD any;rnount credited by the respondent, or

any payment made by the allottees/complainant towards delayed

payment charges (DPCJ or any taxes/statutory payments etc.

xvii. That the complainant did trot l]ave adequate funds to remit the balance

payments requisite for obtaining possession in terms of the buyet's

agreement and consequently in order to needlessly linger on the matter,

tlie complainant refrained liortl obtaining possession of the unit ln

question. The complainant needlessly avoided the completion cf the

tiansaction with the intent of evading the consequerces enumerated iD

thc buyer's agreement. Therefore, there is no eqtiity in favour of the

complarnant. Thai the alleged interest frivolously anci falsely sought by

the complainant was to be constrtLed for the alleged delay in delivery of

possession. That an offer for possession marks termination ofthe period

of delay, if any. The complainant is not eniitled to contend that the alleged

perrod of delay continued even after receipt of offer' iot- possession The

complainant has consciously and maliciously refrained from obtaining

possession ofthe unitin questic . Corlsequently, thecomplaitrantis liable

for [he consequences including holding charges, as ellumerated in the

buyer's agreement, ibr not obtaining possession.

xviii. That after receipt of the aforesaid amount, the ccmplainant approached

the respondent requesting it to deliver tile possession of the uqit ln

question. Unit hatrdover letter dated 27.01.2020 \,vas execured by the

complainant, specifically and expressly agreeing that the !iabililtes and
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o bl igations of rhe re epond ent as cnunl e rated in the a llotrirent letter or the

buyer's agreement stand satisfled. 'Ihe complainarlt has intentionalli'

distorted the real and true facts in order to generate an impression that

the respondent has reneged from iis commitmerrts. No cause ofaction has

arisen o[ subsists in favour oI Lhe complainant to i[stitute or prosecute

the instant complaint. The conrplainant has preferred the instant

coErplaint on absolutely talse and extraneous grounds ln order to

needlessly victinrise and herass the respondent

xix. That atter execution of the unit handover letter dared 21.012020 and

obLaining of possession of the unit in question 3nd lufther exe.ution of

conveyance deed dated 13.05 2020 in respect ofthe unir in question, the

lomplainant is left ''vith no other right, entiLlement, or clainl a8ailrst the

respondent. The transacrioi1 berween the complalnanL and tl]e

respondelt stands concluried and ro rjghi or liability cari be asserted by

the respondent or rhe cornplainant against the orhet 'lltat il] addltion

thereto, the complainant has itdmittcd her obligatiol, to dlschalge hcr

HVAT liability there under.

xx. The complainant has preferred the irstant conlplaint in aomplete

contraventiori oi her earlier rt'presenrations and doculrlents e\eculed b)'

her. The complainant lt?s fi led the lnst;rnt false and trilroious conrplatnt in

order to moLrnt undue pressure uptln respoltieltt in order to nlake it

succumb to lier unjust and illegitimate demands. fhe c0nienltons

advanced in the contplairit are bar red by the estoppei

Page 20 oi34
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Copies of all the relevant documents have been filed and placed on record.

Their authenticiry is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submission made by the

parties.

E. lurisdiction of the authority

The authority has complete territorial and subject lnafter iurisdiction to

adjudicate the present complarnt for the reasons given below.

E.l. Territorial f urisdiction

As per notification no. 1/92 /201'7 -ITCP daled 14.12.2017 issued by Towrr

and Country Planning Department, Haryana the iurisdiction of Haryana Real

Estate Regulatory Authority, Curugram shall be entire CLrrugram district for

all purposes. ln the present case, the prolect in question ls situated within

the planning area of Gurugram district. Therefore, thls authority has

complete territorial jtlrisdiction to deal with the present complaint.

E.ll Subiect-matter iurisdiction

Section 11(4](a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11[4][a) is

reproduced as hereunder:

Section 11(4)(a)
Be responsible t'or cttl obtillotiotts, respansibilities anLl ltncttons uDder the

prai\sions of this Act or tht t ules on(l rellukttions node rlv:reundat ot ta the

alluttee us per thc ogreement for sole, or to the associqtiotl of ollotrce, as the

cuse moy be, tillthe conveyance oi all the opartments' plots or buildiDgs, os the

case may be, to the ollottee, or the comnton oreas to lhe assaciotion oJ ulloLtee

or the competent authority, as the cose moy he;

Section 34-Functions of the Authority:
31(f) ofthe Act proviL!es to ensltre contpliance ofthe oblig(ltians casL upon rhc

ptunrccer, lhe allottee ond the real estote agents unclet thts Act ond the t ttle\

and t egulatbns mode thereunder

7.

B,

9.
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So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicatirlg officer if pursrted by the complainant at a laler

stage.

Findiog on objections raised by the respondent:-
F.l Whether the complainant can claim delayed possession charges after

execution of conveyance deed.

The respondent submitted that the complainant had executed the

conveyance deed o[ 13.05.2020 and therefore, the transaction between the

complainant and the respondent has been concluded and no right or liability

can be asserted by respondenr or the complainant against the other.

Therefore, the complainant is estopped from claiming any in[erest in the

facts and circumstances of the case.

The allottees have invested their hard-earned money and there is no doubt

that the promoter has been enioying benefits of and [he next step is to get

their title perfected by executing a conveyance deed which is the statutory

right of the allottee. Also, the obligation of the developer - promorer does

not end with the execution of a conveyance deed Therefore, in furtherance

to the Hon'ble Apex Court judgelrrent and the law laid down rn case ritled as

Wg. Cdr. Arifur Rshman Khan qnd Aleyd Sultono qnd Ors. Vs. DLF

Southern Homes Pvt. Ltd. (now Known as BEGIIR OMR Homes PvL Ltd.)

dnd Ors. (Civil appeal no. 6239 o12019) dated 24.08.2020' the relevairt

paras are reproduced herein below:

F.

11.

12
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"34 The developer hos not disputed these communicotions Though these ore

four communicotions issued by the developer, the appellonts submttted that they
are not isoloted aberrotions but fit ilto o pattern. The developer does not stote thot
it wos willing to ot'fer the lot purchasers possession of their lldts and the right to
execute conveyonce of the lats while reserving their claim lor compensation for
delay. On the contrary, the tenor of the communications inclicotes that while
executing the Deeds of Cotlveyance, the flat buyers were inforned that no form af
protest or reservation would be occeptoble. The llut buyers were essentiully
presentecl with an unJoir choice ol either retaining their right to pursue their cloims
(inwhich event they would not get possession or title in the meontime) or to lorsake
the claims in order to perkct their title to the flats for which they hod paid valuoble
consideration. ln this backdrop, the simple que\tion which we need to address is

whether o Jlotbuyerwho seeks to espouse a claim ogainst the developerfor deloyed
possession can as o consequence ofdoing xt be compelled to defer the right to obtuin
a conveyonce to perfect their title.ltwould, in our view, be monifestly unreasonoble

to expect thot in order to pursue a claim for compensotion Jor delayed hcndinu over
of possession, the purchoser must indefrnitely defer obtaining a conveyance of the

premises Purchased or, if they seek to obtain a Deed of Conveyance to Ior\oke the

right to cloim compensotion. This basicall), is a position which the NCDRC hos

espoused- We cannot countenonce thatview,

35 The Jlat purchasers inrested hard eorned tnoney. lt is only reosonahle to

presume that the next logical step is for the purchaser to Perfect the titlP ro the

premtses whiLh have been allotted under the ternls of the ABA But the suhtnission

of the developer is rhot the plrcho.^er F)rsakes the remedl bcfore the coDsuner

farum by seeking o Deed of Conveyonce To occept such o coitstruction woultl leod

to un absurd consequence ofrequiring the purchoser either lo abantlon a just claim

os o condition for obtainlng the c,rnve)'ance or to indefnitel)' delay the exe\tion of
the Deed ofConveyonce pending protracted consumer litigotion '

13. The authority has already taken a view in in Cr no, 4031/2019 ond others

tiled qs Varun Gupta V/s Emaar MGF Land Limited dnd others and

observed that the execution of a conveyance deed does not conclude the

relationshrp or marks an end to the liabilities and obligations of the

promoter towards the subject unit and Llpon taking possession, and/or

executing conveyance deed, the complainanI never gave up llis s[atutory

right to seek delayed possession charges as per the provisions of the said

Act.
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14. After consideration of all the facts and circumstances, the authority holds

15

that even after execution of the conveyance deed, the complatnant allottee

cannot be precluded from his right to seek delay possesston charges from

the respondent-promoter.

F.ll Whether the complaint is an investor and not an allottee?

The respondent took a stand that the complainant isinvestorand not

consumers and therefore, he is not entitled to the protection of the Act and

thereb}, not entitled to file the complaint under section 31 of the Act

However, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if he contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon careful perusal of

all rhe terms and conditions of the allotment lelter, it is revealed that the

complainant is buyer, and he has paid a total consideration of the unit in

questron to the pronroter towards purchase of a uniI in its pro)ect. At this

stage, it is important to stress upon the definition of term allottee under the

Act, the same is reproduced below for ready reference:

"2(d) "ollottee" nl relotion to a reol estate project meons the person to whom tt

plot,opartment or building, os the.ase moy be, hos been allotted, sold (whether

os lleehold or leasehold) or otherwise tonslerred by the promc,ter. und
includes the personwho subsequently ocquiresthe soid ullotmentthrough sale,

transkr or otherwise but does not include a persan to whom such plot,

aportmentor building, as the cose nay be, is gtven on renti'

ln view of the above-mentioned dennirion of "allottee" as well as all the

terms and conditions of the buyer's agreement executed beiween promoter

and complainant, it is crystal clear that the complainant is allotteeIs] as the

su bject unit was allotted to them by the promoter. The concept of investor is

not defined or referred to in the Act. As per the definition glvell Llnder sectioll

76
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2 of the Act, there will be "promoter" and "allottee" and ther-e cannot be a

party having a status of "investor". Thus, the cortention of the promoter that

the allottee being investor are not eltitled to protection of this Act also

stands reiected.

F.lll Whether the complaint is barred by limitation or not?

17. So far as the issue of limiradon is concerned, the Au thori[y is cognizant of the

view that the law of limitation does not strictly apply to the Real Estate

Regulation and Development Act of 2076. However, the Authoriq./ under

sectron 3B of the Act of 2016, is to be guided by the principle of natural

iustice. It is a universally accepted maxim, and the law assists those !,vho are

vigilant, not those who sleep over their rights. Therefole, to avoid

opportunistic and frivolous lrtigation a reasonable period of ttme needs to

be arrived at for a I'tigant to agitate his right. This Authoriry is of the vie!,

that three years is a reasonable time period for a litigant lo initiate Iitigation

to press his rights under normal circumstances.

It rs also observed ihat the Hon'ble Supreme Court ln its crder dated

1,0.01,.2022 in MA N0. 21 of 2022 of Suo Moto Writ Petition Civrl No. 3 of

2020 have held that the period from 15.03.2020 to 28.02.2022 shall stand

excluded for purpose of limitation as maybe prescribecl under any general

or special laws in respect of all juclicial or quasi-judicial proceedings.

In [he present matrer the possession of the unit was tcr be oflercd on or

be|ore 15.1 1.20 16 [inadver-tently the grace period of five n]onLh is not added

in due date of possession 15.06.2016. in proceeding of the day dated

09.07.2024) after completion of the pro,ect but the same rvas offered only

1B

19
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on 01.06.2019 after receipt of occupation certificate on 30.05.2019 and

ultimately leading to executlon of conveyance deed of the same on

13.05 2020. So, limitation ifany, for the cause ofaction arose on 01.06.2019

when the offer of possession was made by the respondent to the

complainant. The complainant has filed the presenI complaint on

20.12.2022 which is 3 years 6 months and 19 days from the da[e of cause ol'

action. ln the present matter the three year period of delay in flling of the

case also after taking into account the exclusion period from 15.03.2020 ta

28 02.2022 would fall on 70.02.2024.In view of [he above, the Authority is

of the view that the present complaint has been filed within a reasonable

period of time and is not barred by the limitation.

G Findings on the reliefsought by the complainant:

G.l Direct the respondent to pay interest at the rate of 1870 on account of the
delay in offering possession on Rs.98,3 4,42A/- paidby rhe complainant as

sale consideration ofthe said flat from the date ofpayment till the date ol'

delivery of possession.

20. ln the present complaint, the complainant ifltend lo continue with

project and are seeking delay possession charges as provided utlder

proviso to section 1B(1) ofthe Act. Sec 18(1) proviso reads as under:

"Section 78: - Return ofamount ond compensation
18(1). IJ the protnoter JAtls ta complete or is unoble to gtve Possession ol on

opartnent, Plot, or building,
provided that where on ollottee does not inte d to t ,ithdrav, h'ont the pro)eLt, hL

sholl be poid, by the ptomoter, intercst for every nonth ofdeloy, ti!! the honding
aver oJ the possession, ot such rate 05 moy be presctib,'d.'

21. Clause 14 of the buyer's agreement 05.04.2013 provides fbr handing over oi

possession and is reproduced below:

.10, 
POSSESSION

(a) Time oJ handing over the Possession

Complaint No. 7599 of 2022

the

the
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Subject to termsoJ thi\clouse urd lubieu to Allottee(s.) hawng conplied with oll
the terms and conditions of this tsuyer's Agreetneni, an.l not being tn delhult
undcr ony ol the provisiotls oJ this Ruyer's A!reement ond amplionce wtth oll
provisions, formolities, documentation etc., os prescribed by the Compon)', the
Compony proposes to hond over the possession of t he Unit within 36 (Thirtv
sixl months from the dote of stort ol construction. subject ta tinely
compliance ol the provisions of the Buyer's Agreement by the Allottee The

Allottee(s) agrees and uDderstands thot the Compony sholl he entitled to o glMe
period of 5 {fve) mont
certificate/occupotion certiticote in respect ofthe Unit ond /or the Proiecl"

22 At the outset, it is relevant to comrnent on the preset possession clause ofthe

agreement wherein the possesston clause of the agreement wherein the

possession has been subjected to all kinds of terms and conditions of this

agreement, and the complainant not being in default under any provisions

of this agreement and compliance with all provisions, formalities and

docunrentations as prescribed by the promoter. The drafting of thjs clause

and incorporation of such conditions are not only vague and uncertain but

so heavily loaded in favour ofthe promoter and against the ailotee that even

a srngle default by the allottee in fulfilling fornlalities and docnnrcnlatrons

etc. as prescribed by the promotel tnay make the possession clause

irrelevant for the purpose of allottee and the commitment time Period for

hal1ding over possession loses its meaning. The incorporation ofstlch clause

in the bu-ver's agreement by the promoter is,ust to e\ade the liability

towards timely delivery of subject floor and to deprive the ailottees of therr

right accruing after cielay in possession This is just to comment as to horv

the builder has misused his dorninartt po(ition and dfilfted such mjschievous

clarise jlr the agr'.ernenL ird the allottee iii Ieft witli iro option bilt to s;gn on

the dotied llnes.
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23. Due date ofpossession and admissibility ofBrace period: The promoter

has proposed to hand over the possession of the unit within a period of 36

months from the start of construction. The date of start of construction is

15.06.2013. Further, it was provided in the buyer's agreement that company

shall be entitled to a grace period of five months, for applying and obtaining

the completion certiiicate/ occupation certificate in respect of the unit

and/or the project. ]'he construction cotntnetrced on 15.06.2013 as per

statement ofaccount dated 01.05.2023. The period of 36 months expired on

09.08.2015. Further, the complainant-builder has submitted that a grace

period of 5 months may be allowed to it for applying and obtarning the

competition certificate/occupation certificate ln respect of the unit and/or

the project in terms of order dared 08.05.2023 passed by the Hon'ble

Appellate Tribunal in Appeal No.433 of 2022 titled as Emaar MGF Land

Limited Vs. Babia Tiwari and Yogesh Tiwari wherein it. Has been held

that if the allotees wishes to contlnue witll the proiect, he accepts the ternl

of the agreement regarding grace period of three months for applying and

obtaining occupation certificate. The relevant portion of the order dated

08.05.2023, is reproduced as underr

"As per aforesaid clause of the agreement, possession of the unit wos to

be delivered within 24 months from the date of executtoit of the

ogreement i.e , bv 07.03.2014. As per the abovc sqid clouse 11(o) ol the

agreement, o grace period of 3 months for obtaining Occupatbn
Certificate etc. has been provide.l The perusol of the Occitpotrcn

Cert\catu dated 11,1L2A20 which wqs ultimotely granrcd on

11.11 2020. lt is also well known that it takes time ta apply ond ohtain
OcclLpotion Certificate from the concerned authority As per sertiott 1t]

of the Act, if the proiect of the promotet' is deloyecl und if the llit)rtce
\\)ishes to with(iraw then he hos the option to withdrqw Jrom th( p1t )J{t
and seek refund of the qmount or il the allottee doe. not :1tettLi to
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with(lraw t'rom the project and wishes tc continue with the proiect, the
allottee is to be paid interest by the promoter for eoch month ofdeloy
ln our opinion if the allottee wishes to continue with the project, he

accepts the terms of the agreement regarding grace period of three
months for opplying ond obtqining the occupotion certifrcate. So, in
view of the above said circumstances, the oppellant-promoter is
entitled to ovqil the grace period so provided in the agreement Ior
applying and obtqining the Occupation Certilicate, Thus, with
inciusion oJ groce period of3 months os per provisions ofsection Ll lo)
of the ogreement, the totol competition period becomes 27 months.

Thus, the due date oJ delivery ofpossession comes out to 07.06.2014.

Theretbre, in view ofthe above judgement and considering thc provisions of

the Act, the authority is of the view that, the prontoter is entjtled to avail

grace period so provided in the agreement for applying and obtaining the

occupation certificate. There[ore, the due date of handing over ofposses'ii,rn

comes out to be 15.11.2016 including grace period of 5 rnontlls

[inadvertently the grace period of five month is not added in due date of

possession 15.06 2016 in proceeding of the day d ated 09.07 .2024).

Admissibility of delay possession chat ges at prescribed rate of interest:

l'he complaina[t is seeking delay possessiotl charges lrowever, proviso to

section 1B provides that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, lnterest for every month ol

delay, till the handing over of possession, at such rate as na]/ be prescribed

and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

25

Rule 15, Prescribed rate of interest' [Ptoviso to section 12, section 78 and

sub-sectioh (4) and subsection (7) ofsection 191

(1) For the purpose of proviso to section 12; section 78; ond sub'sections (4) ond

[7) of section 19, the "interest ot the rate presctibed" shall be the Stote Bonk ol
I ndia highest morg in o I cost o f I en d i ng rote + 2ok :
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Provided that i1 cdse the State Ba,tk af lndio morginol cost af Ien{linll rote (lt4Cl,R)

is not in use, it shall be replaced by such benchmork lenditig rotes which the Stote

Bcrnk of lndio may fx from time to time for leniing to the generol public

The legislature in its wisdonr in the subordinate legislation under the

provlsion of rule 15 of the rules, has determined the prescrlbed rate of

interest. The rate of interest so determirred by the legislature, is reasonable

and if the sard rule is followed Lo award tlte lnteresr, it will ensure uIriform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https:/,/sbi.co.in,

the marginal cost of lending rate (in short, N'ICLR) as on date i.e., 09 07 2024

is @ 8.95 %. Accordingly, the prescribed rate ofinterest wjll be marginal cost

oI Iending rate +2% i.e., 10.95%.

Rate ofinterest to be paid by the complainant in case ofdelay in making

payments - The definition of term 'interesr' as defined ullder section 2(za)

of the Act provides that the rate of interest chargeable from the aliottee by

the promoter, in case of default, shall be equal to the rate of interesl which

the promoter shall be liable to pay the allottee, in case of detault fhe

relevant section is reproduced below:

"(za) "interest" means the rates of interest payable by Lhe pronotet or the

ollottee, as the case moy be.

Explonation. For the purposc ofthis clause

(i) the rate ol iniereln thargeable liottt the ollottee b)i the prcmater' tn
case of deloult, sltoll be equdl to lhe rote ofinterest whtch thP pr.traLet
shall be lioble to pay the ollottee, in c se oJ default

tii) the interest poyoble by the promoter to the allottee:holl be front the

date the promoter received the amawlt nr ony port thercol till the date

the omoLtnt or part LllereoJ ontl int?rest thereon is refLtt)ded, !nl tlte

interest po)uhle b) the alhttce to the Dromoter shall he lianl the doft
the ollottee defoults ttl pdvme t ta the l)romoter uil rhr i!!te it ts pdtti

27.
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Therefore, inte.est on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 10.9596 by the respondent/promoters

which is the same as is being granted to them in case of delayed possession

charges.

0n consideration of the documents available on record and submissiuns

made regarding cortravention of provisions of the Act, the Authority is

satisfied that the respondent is in contravention of the section 11[4)[a] of

the Act by not handillg over possession by the tlue date as per agreement By

virtue of clause 14(aJ of the buyer's agreement executed between lhe parties

on 05.04.2013, the possession of the subject unit to handover within thirty

six months from the date of start of construction i.e., 15.116.2013 along with

grace period of 5 months, .e., 15.11.2016 for applytng and obtainjns thc

completion certificate/ occupation certificate in respect of the unii and,/ or

the project. Therefore, the due date of handing over- of possession corlle out

to be 15.11.2016 (inadvertently the grace period of five mcnth is not 3dded

in due date of possession 15.06.2016 in proceeding of the day dated

09.07.2024).'lhe occupation certificate w'as granted by concerned atrthorily

on 30.05.2019 and thereafter the possession ofthe subject unit was offered

to rhe complainant on 01.06.2019. Therefore, the authority allows DP(l as

per the buyer's agreement frorn due date of possession i.e, 1511.2016

flnadvertently the grace period of five mollth is not added in due dare of

possession 15.06.2016 in proceeding of the dayJ till the date ol'offer of

possession i.e., 01.06.2019 plus tu,o months or date of handing ovet

,rhichever is earlier till thedateofhandingoverofpossesslon'i'hcaurhorrlv

29.

30.
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is of the considered view that there rs delay on the part of the respondent tc

offer physical possession of the subject unit and it is failure on part ol'

respondent to fulfil its obligations and res ponsibilities as per the buyer's

agreement dated 05.04.2013 to handover the possession within the

stipulated period.

An amount of Rs.1,88,778/- already paid by the respondent as delayed

compensation to the complainant as per statement of account dated

01.06.2019 may be adjusted as the same is already paid towards delay in

handing over ofthe possession ofthe unit to the complainant

Accordingly, the non-compliance of the mandate contalned in section

11[4][a] re.ad with section 1B[ 1J ofthe Act on the part of the respondent is

estatllished. As such the complainant is entitled to delay possession charges

at rate of the prescribed irterest @10.95% p.a. w.e.f. from the due date ol-

possession i.e.)5.71.201,6 (inadvertently the grace period of five month is

not added rn due date of possession 15 06.2016 in proceedrng of the dayJ till

rhe date of offer of possession plus t\,vo months or handover of possession

whichever is earlier as per provisions of section 1B[1) of the Act read with

rule 15 of the Rules.

G.ll Direct the respondent to return Rs.1,72,576/- amount unreasonabl,
charged in the nalnc of"other charges" and other heads after execution
of buyer's agreement between respondent and complainant.

G.lll Direct the respondent to return entire amount paid as GST tax b,
complainant betwecn O1.O7.2077 to 72.O4,ZOIA,

G.lV Direct the complainant's bank to remove the lien marked over fixed
deposit of Rs.2,43,760/- in favour of respondent on the pretext of futu r€r

payment of HVAT for the period of (01.O4.2O7+ to 30.06.2017) and also
order to direct respondent to assist the process of relnoving lien from
complainant's bank by providing NOc for the same.

31.

32
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The above-n)entioned reiiefs G ll, G IIland G.lV as soughl lly lhe cofllplainanr

is being taken together as the findings in one reLef wiil definjtely affect the

result ofthe other reliefs and these reliefs are interconnected

That the financial liabilltres between the allottee and the promoter comes [o

an end after the execution o[ the conveyance deed. The complainant could

have asked for the claim before the conveyance deed gct executed berween

the parties. Therefore, after execution oI the conveyance deed the

complaiIrant allottee cannot seek refund of charges oLher- than statulory

benefits if any pending. Once the conveyance deed is executed alld accolrnrs

have been settled, no claims remain. So, no directiofls in this regard can be

effectuated at this stage.

G.V Direct the respondent to pay an amount ofRs.55,000,/" to the complainant
as cost of the present litiEation.

The complainant is also seeking relief w.r.t IitigatioD e\penses. Hon'ble

Supreme Court of lndia in civil appeal nos. 67 45-67 49 of 2027 titled as M/s

Newtech Promoters and Developers Pvt. Ltd. V/s Stote of Up & Ors'

[supra), has held that an allottee is entitled to clatm compensation &

litrgation charges under sections 12,1+,18 and section 19 lvhich rs to be

decided by the adjudicating officer as per section 71 and the quintum of

compensation & liiigation expense shall be adiudged by the adjudi(ating

officer having due regar-d to thr. iactors nrentioned in section 72 The

acljudicatrng officer has exclusive jurisdiction ro deal with tlle complaints rn

respect of compensatron & legai expenses. Therefore. thc .omplaiilant is

advised to approach the adjudicating officer for seekjlrg the ieliel oi

li[igation expenses.

Directions of the authoritv

35.

H.
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Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to rhe authority under

section 34(0:

i. The respondent/promoter rs directed to pay delayed possession

charges at the prescribed rate of interest i.e.,10.95 % per annum for

every month of delay on the amount paid by the complainant from due

date of possession i.e., 75.77.2076 (inadvertently the grace period of

five month is not added in due date of possession 15.06.2016 in

proceeding ofthe day) till the date ofoffer ofpossesston r.e., 01.06.2019

plus two months or the date of handing over of possession whichever

is earlier as per proviso to secrion 1B(1J ofthe Acr read \,vith rule 15 of

the rules after adjusting the amount if any, paid towards the delay in

handing over the possession ofthe unrt to the complainan[.

ri. The amount of compensation of Rs.6,13,156/- already paid to the

complainant as pdrstatement of account dated 01.062019 by the

respondent as delay compensation in terms of the buyer's agreement

shall be adjusted towards delay possession charges payable by the

promoter at the at the prescribed rate of interesl to be paid by the

respondent as per the provrso to Section 18(1] ofthe Act.

Complaint stands disposed oi

File be consigned to registry.
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