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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

| Complaintno, ;| 7428 0f 2022
Date of filing complaint: ~ 09.12.2022
Bate of decision: _ D9.07.2024

| 1. Mr. Arun Kumar Jain !
2. Mrs. Neelam jain
R/o- Flat No. 11021, Tower 24, Gurgaon Greens, Sector
| 102, Gurugram, Haryana, Pin 122505 Complainants

Versus

—_—

Emaar MGF Land Limited
Office: Ece House, 28 Kasturba Gandhi Marg, New

Delhi -110001 Respondent

ERAM: I _ 4 \

_Shri Arun_Kumar ‘ T Chairman !
Shszhok_Sangwan i T ‘Member ;
Shri Sanjeev Kum;u:;.ri;ﬂ . Bl Member |
APPEARANCE: ] y i__ N - .
Sh. Jagdeep Euglar]'Advocate) . . Complainants
Sh. Dhruv Rohatgi [}'n-:}vucate] _ | Respondent

ORDER

The present complaint has been filed by the complainant/allottees unde:
section 31 ol the Redl Estate [Regulation and Development) Act, 2016 (i
short, the Act) read with rule 29 of the Haryana Real Estate {Regulation and
Development] Rules, 2017 (in short, the Rules) lor violation of sermon
L1{4){a) ol the Act wherein itis Inter alia prescribed that the promoter shal;
he responsible for all obligations, responsibilities and functions under th.
provision of the Aot of the rules and regulations made there under or 1o the

allottees as per the agreement for sale exscuted inter se
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GURUGRAM Compiaint No. 7428 of 2022 hi
Unit and project related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details
No. |
'L | Name of the_prgject ‘Palm Gardens, Sector 83,
| Gurugram, Haryana
2 Total area of the project 21.90 acres
3 Nature of the p_troject | Gfou_p Eusing C_OIOE
4. | DTCP license no. 108 of 2010 dated 18.12.2010
Validity of license B 12,2023
' Licensee - Logical Developers Pvt. Ltd. and 2
others
| == 4 = i — ——— S|
Area for which license was 21.9 acres
granted
5. | HRERA regist_ered/ not | I EegTste_red' vide no.330 of 2017
registered dated 24.10.2017 (1,2,6.8 to 12 |
| and other facilities and amenities) |
HRERA registration valid up to 131122018
| HRERA extension of registration | 02 of 2019 dated 02.08.2019
vide |
se—a e s o
Extension valid up to 31.12.2019
6. | Allotment Letter 118.01.2012
[Page 22 of complaint]
i | Unit no. - .0801 8t floor, Building No. 01
| | [page 29 of complaint]
'8, I. Area of the unit 1720 sq. ft
| [page 29 of complaint]
9. | Date of execution of Bayer s hﬂ) 02.2012 =
[ agreement

| [page 27 of complaint]
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10.

11.

12.

| Due date of possession

Possession clause

Start of construction

Sale consideration

14,

[ 15.

| 186

K

Total amount paid

on

Complaint No. 7428 of 2022

183, POSSESSION

(a) Time of handing over the
Possession

Subject to terms of this clause and subject
to Allottee(s} having complied with all the
terms and conditions of this Buyer's
Agreement, and not being in default
under any of the provisions of this Buyer's
Agreement and compliance with all
pravisions, formalities, documentation
etc, as prescribed by the Company, the
Company proposes to hand over the
possession of the Unit within 36 (Thirty

construction, subject to timely
compliance of the provisions of the
Buyer's Agreement by the Allottee. The
Allottee(s) agrees and understands that
the Company shail be entitled to a grace
period of 3 (three) months, for
applying and obtaining the
Icompletion certificate/ occupation
certificate in respect of the Unit
and/or the Project.

(Emphasis supplied)
[page 36 of complaint]
i'6§.08.2012

| (As per statement of account on
13.12.2022 at page 136 of reply)

—— S

1 09.11.2015

| Rs.98,18,614 /-

(As per statement of account on
13.12.2022 at page 136 of reply)

' Rs. 98,18,616/-

(As per statement of account on
13.12.2022 at page 136 of reply)

Offer of posseésion

' Occupation certificate granted | 17.10.2019

[ page 95-96 of reply]
1 24.10.2019

six) months from the date start of
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"17. |Dela_y co%pénsat?on ah?eaay|Rs.6,-13,156/-
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GURUGRAM | Complaint No. 7428 of 2022

Tage 67 of corr;ﬂaint] A

paid by the respondent in terms
of the buyer’s agreement as per
statement of account dated
13.12.2022 at page 136 of reply

18. |Uni_t hando;efle_tterdated _'16.172019

[Page 109 of reply]

19. | Conveyance deed executed on | 24.12.2019

[Page 110-115 of reply]

B. Facts of the complaints:

3.

1

The complainants have made the following submissions in the complaint:

That the respondent had advertised itself as a very ethical business group
that lives onto its commitments in delivering its housing projects as per
promised quality standards and agreed timelines. They also assured the
consumers like complainants that they have secured all the necessary
sanctions and approvals from the appropriate authorities for the
construction and completion of the real estate project sold by them to the
consumers in general. Respondent further also assured that the aliotment
letter and builder buyer agreement for the said project would be issued to

the complainant within one week of boaoking to the complainant.

That in January, 2012 the respondent approached the complainant with
an offer to invest and buy a flat in the project “Palm Gardens” in the sector-
83, Gurugram. That on 06.01.2012 complainant had a meeting with
respondent where the respondent explained the project details of “Palm
Gardens” and highlight the amenities of the project such as joggers park,
joggers track, 2 swimming pool, etc. and told that only tower 01,04,05, and

11 is available for advance booking, on relying on these details
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complainant enquire the availability of flat on 8 in Tower 1 which was
a unit consisting area 1720 sq. ft. The complainant while relying upon
those assurances given by the respondent and believing them to be true,
complainant booked a residential unit bearing no. 0801 on 8" floor in
tower-1 in the proposed project of the respondent measuring
approximately super area of 1720 Sq. ft. in the township to be developed
by respondent. Accordingly, the complainant has paid Rs.7,50,000/-
through cheque bearing no. 806919 dated 06.01.2012 as booking amount,

That in the said application form, the price of the said flat was agreed at
the rate of Rs.4485/- per sq. ft. mentioned in the said application form. At
the time of execution of the said application form, it was agreed and
promised by the respondent that there shali be no change, amendment or
variation in the area or sale price of the said flat from the area or the price
committed by the respondent in the said application form or agreed

otherwise.

That on 10.02.2012 the respondent executed buyer’s agreement which
consisted very stringent and biased contractual terms which are iltegal,
arbitrary, unilateral and discriminatory in nature, because every clause of
agreement is drafted in a one-sided way and a single breach of unilateral
terms of provisional ailotment letter by complainant, will cost him
forfeiting of 15% of total consideration value of unit. Respondent
exorbitantly increased the net consideration value of unit by adding EDC,
IDC and PLC and when complainant opposed the unfair trade practices of
respondent they inform that EDC, IDC and PLC are just the government
levies and they are as per the standard rules of government and these are
just approximate values which may come less at the end of project and
same can be proportionately adjusted on prorate basis and about the

delay payment charges of 24% they said this is standard rule of company
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and company will also compensate at the rate of Rs7.5 per sq. ft. per
month in case ol delay In possession of flat by company. Complainant
upposed these ilegal, arbitrary, unilateral and discriminatory terms of
provisional allotment letter but as there 1s no other option left with
complainant becpuse if complainant -stop the further payment ol
installments  then in that case respondent forfeit 15% of totyl

eonsideration value from the total amount paid by complainant

That as per the clause-10{a) of the said buyer's agreement dated
10.02.2012, the respondent had agreed and promise to complete the
construction of the sald flat and deliver its possession within a period of
36 months with a three (3] months grace period thereon from the date of
start of construction je, 09.08.2012. The relevant portion of clause-10(a)
of the buyer’s agréement is reproduced herein for the kind perusal of the
Authority. "The company proposes to hand aver the pussassion of the unit
within 36 months from the date of start of construction.,, subject to timely
compliance of the provision of the agreement by the Allottee. The Allottee
agrees and understands that the company shali be entitled to a grace period
of 3 month, for applying and obtaining the completion certificate/

occupation certificate in respect of the Unit and/or the Project.”

However, the respondent has breached the terms of said flat buyer
agreement and failed to fulfill its obligations and has not delivered
possession ol said flat within the agreed time frame of the builder buyer
agreement, The proposed possession date as per Buyer’s Agreement was

due on 09.08.2015.

That from the ddte of booking 06.01.2012 and till 24.10.2019, the
respondent had raised various demands for the payment of installments

on complainant toéwards the sale consideration of said flat and the
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complainant kave duly paid and satisfied ali those demands as per the flat
vuyers agreement without any default or delay on their part and have alsc
fulfilled otherwise also their part of obligations as agreed in the flat buyers
agreement. The Complainant were and have always been ready and

willing to fulfill their part of agreement, if any pending.

That as per schedule of payment of buyer’s agreement the total sale
consideration exclusive of ST and GST taxes is Rs. for said unit was
Rs.94,04,148/- (which includes the charges towards Basic Price -
Rs.76,99,150/-, exclusive/dedicated covered car parking Rs.3,00,000/-,
EDC&IDCRs.6,66,998/-, Club Membership Rs.50,000/-, [FMS Rs.86,000 /-
and PLC for central park Rs.6,02,000/- but later at the time of possession
respondent add Rs. 1,40,060/- in sale consideration without any reason
which is illegal, arbitrary, unilateral and unfair trade practice.
Complainant opposed the increase in sales consideration at time of

possession but respondent did not pay any attention to complainant

That the complainant has paid the entire sale consideration along with
applicable taxes to the respondent for the said fiat. As per the statement
dated 27.12.2019, issued by the respondent, upon the request of the
complainant, the complainant have already paid Rs.1,01,45,3 18/- towards
total sale consideration and applicable taxes as on today to the respondent
as demanded time to time and now nothing is pending to be paid on the
part of complainant. Although the respondent charges Rs.1,40,060/ extra

from complainant.

That on the date agreed for the delivery of possession of said unit as per
date of booking and later on according to the buyers agreement is
09.08.2015, the complainant had approached the respondent and its

officers for inquiring the status of delivery of possession but none had
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bothered to provide any satisfactory answer to the complainant about the
completion and delivery said flat. The complainant thereafter kept
runpting from pillar to post asking for the delivery of his home but could

not succeed in getting any reliable answer,

That the conduct on part of respondent regarding delay in delivery of
possession of the said flat has clearly manifested that respondent never
ever had any intention to deliver the said flat on time as agreed. It has also
cleared the air on the fact that all the promises made by the respondent at
the time of sale of involved flat were fake and false. The respondent had
made all those false, fake, wrongful and fraudulent promises just to induce
the complainant to buy the said flat on basis of its false and frivolous
promises, which the respondent never intended to fulfill. The respondent
in its advertisements had represented falsely regarding the delivery date
of possession and resorted to all kind of unfair trade practices while

transacting with the complainant.

That the offer of possession offered by respondent through “intimation of
possession” was not a valid offer of possession because respondent
offered the possession on dated 24.10.2019 with stringent condition to
pay certain amounts which are never be a part of agreement. As on
24.10.2019 project was delayed approx four years & two months. At the
time of offer of possession buiider did not adjust the penalty for delay
possession as per RERA Act 2016. In case of delay payment, builder
charged the penalty @24% per annum and in case of dejay in possession
builder promised to give Rs.7.5/- sq. ft. only, which is illegal , arbitrary,
unilateral and discriminatory. Respondent also demanded an Indemnity-
cum-undertaking along witk final payment, which is illegal and unilateral
demand. Respondent did not even allow complainants to visit the

property at “Palm Gardens” before clearing the final demand raised by
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respondent along with the offer of possession. Respondent demanded two
year advance maintenance charges from complainants which was never
agreed under the buyer’'s agreement and respondent also demanded a lien
marked FD 0fRs.1!,59,462/- on the pretext of future liability against HVAT
for the period of 101-April-2014 to 30-June-2017) which is also a unfair
trade practice. Cimplainant informed the respondent about his unfair
calculation of delay possession penalty and also enquires the construction
status of rest of ptuject through telephonically but nothing changed and
respondent does fiot want answer any enquiry before getting complete
payment against his final demand. Respondent left no other option to
complainant, but B0 pay the payment one year maintenance charges Rs.
67,080/- and submit a fixed deposit of Rs.1,59,462/- with a lien marked
in favour of EmaariMGF Land Limited and Rs.5,16,120/- towards e-Stamp
duty and Rs.45,000)/- towards registration charges of above said unit no.
801, tower 1, “Palin Gardens” in addition to final demand raised by

respondent along with the offer of possession.

Respondent did not provide the final measurement of above said unit No.
801, tower 1, “Pali Gardens”. Respondent charge all IDC, EDC and PLC
and maintenance a3 per area of unit as 1720 sq. ft. but there is no architect
confirmation provided by respondent about the final unit area which

respondent was going to handover to complainant.

That the GST tax which has come into force on 01.07.2017, itis a fresh tax.
The possession ol the apartment was supposed to be delivered to
complainant on 09.08.2015, therefore, the tax which has come into
existence after the fue date of possession (09.08.2016) of flat, this extra
cost should not be levied on complainant, since the same would not have
fallen on the compllﬂinant if respondent had offer the possession of flat

within the time stipulated in the builder buyer agreement.
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On 16.12.2015 complainant informed respondent telephonically that
respondent is creating anomaly by not compensating the complainant for
delay possession charges at the rate of interest specified in RERA Act
2016. Complainant makes it clear that, if respondent not compensates the
complainant for dglay possession interest then complainant will approach
the appropriate Hl:urum to get redressal. Whenever complainant enquire
about the delay p#ssession charges, respondent making excuse of getting
approval from ditectors, but till date respondent did not credited the delay

possession intergst.

That the respondent has committed grave deficiency in services by
delaying the delivgry of possession and false promises made at the time of
sale of the said flat which amounts to unfair trade practice which is unfair
as well as illegal. 'I!'he respondent has also criminally misappropriated the
money paid by thi complainant as sale consideration of said flat by not
delivering the unit on agreed timelines. The respondent has also acted
fraudulently and arbitrarily by inducing the complainant to buy the said
flat basis its false and frivolous promises and representations about the

delivery timelineslatoresaid housing project.

That after taking possession of flat on 16.12.2019, complainant return to
Singapore and didp't able to visit India again due to worldwide pandemic
situation COVID -19, now after the lifting of travel ban by appropriate
authorities compldinant’s planned visit to India to oversee said unit and
to pursue the delay possession charges with respondent, but respondent
did not paying an¥ heed to the request of complainant to pay the lawful
delay possession gharges as per RERA Act 2016, due to above reason
complainant had perforce filed this complaint against the respondent

before this Authority.
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xviit.  That the responglent has acted in a very deficient, unfair, wrongful,

fraudulent manner by not delivering the said flat situated at the project

“Palm Gardens” Sector-83, Gurugram within the timelines agreed in the

buyer’s agreement and otherwise. That as on, 24.01.2019, it has been a

total delay of four years & two months.

xix.  That the cause of action accrued in favour of the complainant and against

the respondent or} 06.01.2012 when the complainant had booked the said

flat and it further lirose when respondent failed /neglected to deliver the

said flat on proposed delivery date. The cause of action is continuing and

is still subsisting an day-to-day basis.

C. Relief sought by the complainants:

4. The complainants haye sought the following relief(s):

L,

Il

I

V.

Direct the respfmdent to pay interest at the rate of 18% on account of
the delay in gffering possession on Rs.1,24,85.336/- paid by the
complainant as sale consideration of the said flat from the date of

payment til] the date of delivery of possession.

Direct the respondent to return Rs.1,12,593/- amount unreasonably
charged in the tlame of “other charges” and other heads after execution

of buyer’s agregment between Respondent and Complainants.

Direct the complainant’s bank to remove the lien marked over fixed
deposit of Rs.2,92,457/- in favour of respondent on the pretext of
future payment| of HVAT for thelperiod of (01.04.2014 to 30.06.2017)
and also order fo direct respondent to assist the process of removing

lien from complainant’s bank by providing NOC for the same.

Direct the respbindent to return entire amount paid as GST Tax by

complainant betwesn 01.07.2017 to 12.04.2018.
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Direct the respondent to pay an amount of Rs.55,000/- to the

complainants as cost of the present litigation.

C. Reply by respondent;

5.

The respondent by wiiy of written reply made following submissions:

That the complainants have got no locus standi or cause of action to file
the present compi:-int. The present complaint is based on an erroneous
interpretation of (the provisions of the Act as well as an incorrect
understanding ofl.iu: terms and conditions of the buyer's agreement dated

10.02.2012.

That the complajnants are estopped by their own acts, conduct,
acquiescence, !n:hff.-.ﬁ, omissions, etc. from filing the present complaint.
That the respondent has already offered possession of the unitin question
to the complainants, who have taken possession of the said unit and
moreover, the copveyance deed has also been executed. That the
transaction betwsen both the parties stood satisfied as such, the
respondent has alfeady complied with its obligations under the buyer's
agreement. The reliefs sought in the false and frivolous complaint are
barred by estoppel It is relevant to submit that the conveyance deed of
the wnit in question had already been executed in favour of the
complainants on 24.12.2019, whereas the present complaint has been
filed vn 25.11.2024 i.e. after almost 3 years. The lack of bonafide of the
complaints is appatent that after conclusion of the entire transaction on
the execution of thelconveyance deed and the completion of all obligations
of the respondent, they chose to remain silent for such a long period and
have  approached  this authority to extort money. The
complainants chosd: never to raise any claim towards delay possession

charges and were pgreeable to the compensation so awarded by the
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e

respondent in tédrms of the buyer's agreement. The respondent has
credited a sum of 13.74,347 /- as benefit as EDC interest and Rs.1,88,848/-
on account of eafly payment rebate (EPR}. That the respondent even
credited an amoupt to the tune of Rs.6,13,156/- as compensation for the
delay in offering the possession of the unit. Hence, it is clear from the lack
of any documenta l“j.r proof, whereby the complainant may have raised any
such additional claim or if they may have been dissatisfied with the
awarded compensation. Thus, it is abundantly clear that the execution of
conveyance deed fwas without any undue influence and coercton. The
present complain{ is an afterthought with malafide intent to enrich

themselves.

That the complainInts are not “allottees” but investors who have booked

the apartment in guestion as a speculative investment in order to earn

rental income/proht from its resale.

That the instant cofuplaint is barred by limitation. The complainants have
alleged that the respondent was obligated to offer possession of the unit
in question by Au#u:&t. 2015 and by way of the instant complaint, has
sought interest for iIndemnifying them for the alleged delay in delivery of
the unit in questign. That cause of action, if any, for seeking interest
accrued in favor oflle complainants in 2015 and consequently the instant

complaint is tmrn:nd by limitation.

That the complaingnts have not come before this Authority with clean

hands and have suppressed vital and material facts from this Authority.

That the complainafpits had approached the respondent and expressed an
interest in booking jin apartment in the residential group housing colony
developed by the respondent and booked the unit in question, bearing

number PGN-01-0801, 8% floor, tower-01 admeasuring 1720 sq. ft.
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situated in the pfuject developed by the respondent, known as “Palm
Gardens” at sectar-83, village - Kherki Daula, Gurugram, Haryana. That
thereafter the tgmplainants vide application form dated 06.01.2012
applied to the J'E*;pondent for provisional allotment of a unit bearing
number PGN-Ol-IIFJBOI in the project. That the complainants prior to
approaching the ﬁespondent, had conducted extensive and independent
enquiries regardifg the project and only after that complainants took an
independent and lLi['ormed decision to purchase the unit, un-influenced in
any manner by thﬂl respondent. The complainants consciously and wilfully
opted for a cotjstruction linked plan for remittance of the sale
consideration for|the unit in question and further represented to the
respondent that th:u complainants shall remit every installment on time as
per the payment schedule. The respondent had no reason to suspect

bonafide of the cognplainants. That the respondent issued the provisional

allotment letter ddted 18.01.2012 to the complainants.

That the respondgnt sent the buyer’s agreement to the complainants,
which was executdd between the parties on 10.02.2012 That the buyer’s
agreement was co;lusuously and voluntarily executed by the complainants
after reading anfl understanding the contents thereof to its full
satisfaction. That t!te rights and obligations of the complainants as well as
the respondent ar# completely and entirely determined by the covenants
incorporated in ti'|1I buyer’s agreement which continue to be binding upon
the parties theretd with full force and effect. Clause 10(a) of the buyer’s
agreement provid#s that subject to the allottee having complied with all
the terms and coiditions of the buyer’s agreement, and not being in
default of the samil'. possession of the apartment would be handed over

within 36 months ffom the date of start of construction. It has further been

specified in the same clause that the respondent will be entitled to a grace
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period of 3 months. Clause 10(b) provides that the time period for delivery
of possession shall stand extended on the occurrence of delay for reasons
beyond the contrpl of the respondent. In terms of clause 10(b])(iv) in the
event of default in payment of amounts demanded by the respondent as
per the schedule bf payment under the buyer’s agreement, the time for

delivery of possession shall also stand extended.

That in clause 12(d) of the buyer’s
agreement it has been specified that in case of delay caused due to non-
receipt of occupdtion certificate, completion certificate or any other
permission/sanﬂ'ﬁm from the competent authorities, no compensation or
any other compepisation shall be payable to the allottees. That the
respondent compl‘luu:d construction and had submitted an application on
07.02.2019 for grant of occupation certificate before the concerned
statutory authority. The occupation certificate has been granted by the
concerned department vide memo dated 17.10.2019. It is respectfully
submitted that onge an application for grant of occupation certificate is
submitted to the cbncerned statutory authority the respondent ceases to
have any control over the same. Therefore, it is respectfully submitted that
the time period utilized by the concerned statutory authority for granting
the occupation certtificate is liable to be excluded from the time period

utilized for implementation of the project.

That in the meanwhile, the project was registered under the provisions of
the Act. Registemd:, vide registration no. 330 of 2017dated 24.10.2017.
Furthermore, the degistration has been extended by che Authority vide
certificate dated 112.08.2019 and was valid till 31.12.2019. Without
admitting or ackndwledging in any manner the truth or legality of the

allegations leveled by the complainants and without prejudice to the
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contentions of the respondent, it is respectfully submitted that the

complaint preferrgd by the complainants is devoid of any cause of action.

That the respondent on receipt of the occupation certificate, offered
possession of the f:mid unit to the complainants vide the letter of offer of
possession dated 24.10.2019. The complainants have failed to comply
with its obligations to take the possession of the unit in question. The
instant complaint js a gross misuse of process of law. Therefore, no cause
of action has acgrued in favor of the complainants in the facts and

circumstances of I;l'te case.

That the complaimgnts did not have adequate funds to remit the balance
payments requisite for obtaining possession in terms of the buyer's
agreement and cofisequently in order to needlessly linger on the matter,
the complainants refrained from obtaining possession of the unit in
question. The complainants needlessly avoided the completion of the
transaction with 1he intent of evading the consequences enumerated in
the buyer’s agreement. Therefore, there is no equity in favour of the
complainants. Without admitting or acknowledging in any manner the
truth or correcimess of the frivolous allegations levelled by the
complainants and without prejudice to the 7 contentions of the
respondent, that the alleged interest frivolously and falsely sought by the
complainants was|to be construed for the alleged delay in delivery of
possession. That ah offer for possession marks termination of the period
of delay, if any. T‘E:le complainants are not entitled to contend that the
alleged period of diflay continued even after receipt of offer for possession.
The complainants| have consciously and maliciously refrained from
obtaining possesion of the unit in question. Consequently, the
complainants are llable for the consequences including holding charges,

as enumerated in the buyer’s agreement, for not obtaining possession.
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That the complaifiants approached the respondent in order to take the

possession of the kaid unit in question and had duly taken the possession
of the same. The fonveyance deed in respect of the unit in question has
also been executpd. That after execution of the unit handover letter,

obtaining of posséssion of the unit in question and after the execution of

the conveyance déed, the complainants are left with no right, entitlement
or claim againl the respondent. The transaction between the
complainants and the respondent stands concluded and no right or
liability can be assprted by the respondent or the complainants against the

other.

That the respondint has credited a sum of Rs.74,347/- as benefit as EDC
interest and Rs.1,i#8,848/- on account of early payment rebate (EPR). That
the respondent euen credited an amount to the tune of Rs.6,13,156/- as
compensation for the delay in offering the possession of the unit. Without
prejudice to the rights of the respondent, delayed interest if any has to
calculated only off the amounts deposited by the complainants towards
the basic principallamount of the unit in question and not ont any amount
credited by the réspondent, or any payment made by the complainants
towards delayed payiment charges (DPC) or any taxes/statutory payments

etc.

That the project hTs got delayed on account that the contractor hired by
the respondenti.e. ILFS (M/s. Infrastructure Leasing & Financial Services),
a reputed contradtor in real estate, started raising certain false and
frivolous issues with the respondent due to which they had slowed down
the progress of wilrk at site. The respondent was constrained to issue
several letters to] ILFS requesting it to proceed and complete the
construction world in accordance with the decided schedule. However,

ILFS continued w&ll its wanton acts of instigating frivolous and false
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disputes for reasopis best known to it. That the respondent cannot exercise
any influence ovef the working of ILFS. ILFS has intentionally delayed the
progress of constiuction for which the respondent cannot be held liable

either in equity or in accordance with the provisions of the buyer’s

agreement.

That the so-called interest wrongly sought by the complainants was to be
construed for the Illeged delay in delivery of possession. That an offer for
possession markg termination of the period of delay, if any. The
complainants are fot entitled to contend that the alleged period of delay

continued even alter receipt of offer for possession.

That several allottges, have defaulted in timely remittance of payment of

instalments whi-:EF was an essential, crucial and an indispensable
requirement for t:'|.1nceptualizati0n and development of the project in
question. Furthermore, when the proposed allottees default in their
payments as per sghedule agreed upon, the failure has a cascading effect
on the operation:!iI and the cost for proper execution of the project
Increases exponc*n'hally whereas enormous business losses befall upon
the respondent. e respondent, despite default of several allottees, has
diligently and earfiestly pursued the development of the project in
question and has crnstructed the project in question as expeditiously as
possible. That the construction of the tower in which the unit in question
is situated is complete and the respondent has already offered possession
of the unit in questlun to the complainants. Therefore, there is no default
or lapse on the part of the respondent and there in no equity in favour of

the complainants.

That the respondent has duly fulfilled its obligations under the buyer’s

agreement, by completing construction of the unit/tower, obtaining the
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occupation certififate in respect thereof from the competent authority and
by offering pussgssion of the same to the complainants and even by

compensating thg complainants as per the terms and conditions of the

buyer's agreeme

That all the demapils that have been raised by the respondent are strictly
in accordance with the terms and conditions of the buyer’'s agreement
duly executed a11d agreed to between the parties. Moreover, once
application for grant of occupation certificate is submitted by the
respondent in theuffice of concerned statutory authority, the respondent
ceases to have anyf control over the same. The respondent cannot regulate

the functioning olthe concerned statutory authority.

That, without admitting or acknowiedging the truth or legality of the
allegations advanted by the complainants and without prejudice to the
contentions of the respondent, it is respectfully submitted that the
provisions of the 4'1ct are notretrospective in nature, The provisions of the
Act relied upon by the complainants for seeking interest cannot be called
in to aid in derdgition and ignorance of the clauses of the buyer’s
agreement. The inferest is compensatory in nature and cannot be granted

in derogation and |gnorance of the clauses of the buyer’s agreement. That

the construction §f the project was affected on account of unforeseen
circumstances beyond the control of the respondent developer. The
Hon’ble Supreme {ourt directed framing of modern mineral concession
rules. Reference in this regard may be had to the judgment of “Deepak
Kumar v. State of flaryana, (2012) 4 SCC 629”. The competent authorities
took substantial fime in framing the rules and in the process the
availability of builgling materials including sand which was an important
raw material for dgvalopment of the said project became scarce. Further,

the respondent was faced with certain other force majeure events
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rmited to non-availability of raw material due to various
orders of Hon’bl¢ Punjab & Haryana High Court and National Green
Tribunal thereby gegulating the mining activities, brick kilns, regulation of
12 the constructidgn and development activities by the judicial authorities
in NCR on account of the environmental conditions, restrictions on usage
of water, etc. Thatjthe National Green Tribunal in several cases related to
Punjab and Haryapa had stayed mining operations including in 0.A No.
171/2013, whereip vide order dated 02.11.2015 mining activities by the
newly allotted miniing contracts by the State of Haryana was stayed on the
Yamuna Riverbed

2018. Similar ord

These orders infact interalia continued till the year

staying the mining operations were also passed by
the Hon'ble High §ourt and the National Green Tribural in Punjab and
Uttar Pradesh as fuell. The stopping of mining activity not only made
procurement of magterial difficult but also raised the prices of sand/gravel
exponentially. It wis almost 2 years that the scarcity as detailed aforesaid
continued, despite which all efforts were made and materials were
procured at 3-4 tifhes the rate and the construction continued without
shifting any extra| burden to the customer. The time taken by the
respondent to devilop the project is the usual time taken to develop a
project of such a lafge scale. Further, the parties have agreed that in the
event of delay, thd allottee shall be entitled to compensation on the

amounts paid by the allottee, which shall be adjusted at the time of

handing over of pnTes:-;ion/execution of conveyance deed subject to the
allottee not being jn default under any of the terms of the buyer’s

agreemernt,

XX.

Therefore, if this Agthority has to determine delay on the basis of the

estimated time perit

SO on the strict ip

d provided in the said buyer’s agreement, it has to do

terpretation of the said clause. The said clause
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categorically reads that the time period mentioned for handing over of
possession is also lependent on the complainants making timely payment

of all installments

That as per the sghedule of payment, the basic sale price of the unit is
Rs.79,12,000/-. Tlre EDC & 1DC is Rs. 6,66,999/-. The car park charges is
Rs.3,00,000/-. They club membership charges are Rs.50,000/-. The IFMS is
Rs.86,000/- and fthe tax applicable charges are Rs.2,64,246.48/-. In

addition, in terms {if the choice of the complainants, PLC for central greens

has been charged|at Rs.6,02,000/-. Thus, it is abundantly clear that the
respondent has dharged in terms of the buyer’s agreement and no
arbitrary chargu5| are levied. In terms of Clause 9(a) of the buyer’s
agreement, the alliittee had categorically agreed to bear electricity, water
and sewerage chafges. Thus, the levy of such charges at the time of offer
of possession is nr.11 arbitrary and is an agreed term of the contract. Clause
5 of the buyer’s ngreement categorically states that the allottee shall be
obligated to bear i’he cost of stamp duty, registration charges and other
incidental chargf-s."rand expenses for registration of the conveyance deed.
The administratign charges are the incidental charges pertaining to
lawyer fee and other expenses incurred for execution of conveyance deed

as defined in the offer of possession.

That the responde'fnt has duly fulfilled its obligations ander the buyer's
agreement, by co pleting construction of the unit/tower, obtaining the
occupation certifugte in respect thereof from the competent authority and
by offering possegsion of the same to the complainants and even by
compensating the|complainants as per the terms and conditions of the
buyer's agreement. There is no default or lapse in so far as the respondent

is concerned.
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Copies of all the reldmant documents have been filed and placed on record

Their authenticity is pot in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the

parties.

D. Jurisdiction of the authority:

7.

The Authority obsemves that it has territorial as well as subject matter

jurisdiction to adjudigate the present complaint for the reasons given below:

E.1 Territorial jurisdiction

As per notification nd. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram ghall be entire Gurugram District for all purpose with
offices situated in Gufugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has compléte territorial jurisdiction to deal with the present

complaint.

E.11 Subject matterjurisdiction

9. Section 11(4)(a) tl' the Act, 2016 provides that the promoter shall be
responsible to the @llottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11({4){

Be responsible fir all obligations, responsibilities and functions under the
provisions of thig Act or the rules and regulations made thereunder or to the
allottee as per ti agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apartments, plots or buildings, as
the case may lielto the allottee, or the common areas to the association of
allottee or the cofpetent authority, as the case may be;

Section 34-Functiony of the Authority:
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34(f) of the Actiprovides to ensure compliance of the obligations cast upon the
promoter, the i|llottee and the real estate agents under this Act and the rules
and regulation§ made thereunder

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the alljudicating officer if pursued by the complainant at a

later stage.
Finding on objections raised by the respondent: -

F.I1 Whether the ¢omplainant can claim delayed possession charges
after executioh of conveyance deed.

The respondent jsubmitted that the complainants had executed the
conveyance deedfon 24.12.2019 and therefore, the transaction between
the complainant gnd the respondent has been concluded and no right or
liability can be asserted by respondent or the compiainants against the
other. Therefore, the complainants are estopped from claiming any

interest in the factsand circumstances of the case.

The allottees haw invested their hard-earned money and there is no
doubt that the prgmoter has been enjoying benefits of and the next step
is to get their title|perfected by executing a conveyance deed which is the
statutory right of the allottee. Also, the obligation of the developer -
promoter does fjol end with the execution of a conveyance deed.
Therefore, in furtherance to the Hon'ble Apex Court judgement and the
law laid down in dase titled as Wg. Cdr. Arifur Rahman Khan and Aleya

Sultana and Ors} Vs. DLF Southern Homes Pvt. Ltd. (now Known as
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BEGUR OMR Homes Pvt. Ltd.) and Ors, (Civil appeal no. 6239 of 2019)

dated 24.08.2028, the relevant paras are reproduced herein below:

‘34 The developerihas not disputed these communications. Though these are
four communkutions issued by the develaper, the appellants submitted
that they are ol isolated aberrations but fit into a pattern. The developer
does not statehat it was willing to offer the flat purchasers possession of
their flats anilthe right to execute conveyance of the flats while reserving
their claim fof compensation for delay. On the contrary, the tenor of the
communicatiofs indicates that while executing the Deeds of Conveyance,
the flat buyerspwere informed that no form of protest or reservation would
be acceptable.|The flat buyers were essentially presented with an unfair
choice of eithel retaining their right to pursue their claims (in which event
they would no{ get possession or title in the meantime)} or to forsake the
claims in ordef to perfect their title to the fats for which they had paid
valuable consifleration. In this backdrop, the simple question which we
need to addrefs is whether a flat buyer who seeks to espouse a claim
tgainst the dewgloper for delayed possession can us a consequence of doing
so be compellefl to defer the right to obtain a conveyance to perfect their
title. It would, |n our view, be manifestly unreasonable to expect that in
order to pursaig a claim for compensation for delayed nonding over of
possession, thepurchaser must indefinitely defer obtaining a conveyance
of the premiseMpurchased or, if they seek to obtain a Deed of Con veyance
to forsake the fight to claim compensation This Lasicolly is a position
which the NCDRC has espoused. We cannot countenance that view,

35. The flat purchduery invested hard earned money. It is only reusvnuble to
presume that tile next logical step is for the purchaser to perfect the titie to
the premises wilich have been allotted under the terms of the ABA But the
submission of the developer is that the purchaser forsakes the remedy
before the conspmer forum by seeking o Deed of Canveyance. To accepr
such a construcfion would lead to an absurd consequence of requiring the
purchaser eithef to abandon a just claim as a condition for ohtaining the
conveyqnce or g indefinitely delay the execution of the Deed of Conveyance
pending protrodted consumer litigation,”

13. The authority has lilready taken a view in in Cr ne. 4031/2019 and
others tiled as Varun Gupta V/s Emaar MGF Land Limited and others
and observed that the execution of a conveyance deed does not conclude
the relationship or jnarks an end to the liabilities and obligations of the
promoter towards the subject unit and upon taking possession, and/or

executing conveyange deed, the complainant never gave up his statutory
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right to seek delaji:d possession charges as per the provisions of the said

Act.

14. After consideratign of all the facts and circumstances, the authority holds

15.

that even after pxecution of the conveyance deed, the complainant
allottee cannot He precluded from his right to seek delay possession

charges from the fespondent-promoter.
F.II Whether the gomplaints are investors and not an allottees?

The respondent fuok a stand that the complainant is investor and not
consumers and therefore, he is not entitled to the protection of the Act
and thereby not efititled to file the complaint under section 31 of the Act
However, it is pdriinent to note that any aggrieved person can file a
complaint againgt the promoter if he contravenes orviolates any
provisions of the{ Act or rules or regulations made thereunder Upon
careful perusal of &ll the terms and conditions of the allotment letter, it is
revealed that thg complainant is buyer, and he has paid a total
consideration of tfie unit in question to the promoter towards purchase
of a unit in its priject. At this stage, it is important to stress upon the
definition of termjallottee under the Act, the same is reproduced below

for ready referencg:

“2{d) "allottee | in relation to a reual estate project means the person to whom
a plot, apartimgnt or building, as the case may be, has been allotted, sold
{whether as ,’i"%mrld or leasehold} or otherwise transferred by the promoter,
and includes fhw perscn who subsequently acquires the said allotment
through sale, funsfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given on rent;”
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16.

17.

18

In view of the abgve-mentioned definition of "allottee” as well as all the
terms and conditions of the buyer’s agreementexecuted between
promoter and cdmplainant, it is crystal clear that the complainant is
allottee(s) as the fubject unit was allotte% to them by the promoter. The
concept of investgr is not defined or refe*rred to in the Act. As per the
definition given uhder section 2 of the Act, there will be “promoter” and
“allottee” and thefe cannot be a party having a status of "investor”. Thus,

the contention of{the promoter that the allottee being investor are not

entitled to protection of this Act also stands rejected.
F.III Whether the fomplaint is barred by limitation or not?

So far as the issue pf limitation is concerned, the Authority is cognizant of
the view that the ldw of limitation does not strictly appiy to the Real Estate
Regulation and Dewelopment Act of 2016. However, the Authority under

section 38 of the 4ct of 2016, is to be guided by the principle of natural

justice. It is a univgrsally accepted maxim, and the law assists those who
are vigilant, not '.Iose who sleep over their rights. Therefore, to avoid
opportunistic and ffrivolous litigation a reasonable period of time needs
to be arrived at fof a litigant to agitate his right. This Authority is of the

view that three yedrs is a reasonable time period for a litigant to initiate

litigation to press Bis rights under normal circumstances.

It is also observed] that the Hon’ble Supreme Court in its order dated
10.01.2022 in MA NO. 21 of 2022 of Suo Moto Writ Petition Civil No_ 3 of

2020 have held tha} the period from 15.03.2020 to 28.02.2022 shall stand
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excluded for purppse of limitation as maybe prescribed under any general

or special laws in Jespect of all judicial or quasi-judicial proceedings.

19. In the present matter the possession of the unit was to be offered on or
before 09.11.201F after completion of the project but the same was
offered only on 24.10.2019 after receipt of occupation certificate on
17.10.2019 and uljimately leading to execution of conveyance deed of the
same on 24.12.20]9. So, limitation if any, for the cause of action arose on
24.10.2019 when he offer of possession was made by the respondent to
the complainant. [I'he complainant has filed the present complaint on
09.12.2022 whichlis 3 years 1 month and 15 days from the date of cause

of action. In the pgesent matter the three-year period of delay in filing of

the case also affer taking into account the exclusion period from
15.03.2020 to 28.42.2022 would fall on 10.02.2024. In view of the above,
the Authority is df the view that the present complaint has been filed

within a reasonabje period of time and is not barred by the limitation

G. Findings on the reliaf sought by the complainant:

G.I Direct the respufjdent to pay interest at the rate of 18% on account of
the delay in offering possession on Rs.1,24,85,356/- paid by the
complainant as gale consideration of the said flat from the date of
payment till the date of delivery of possession.

20. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to section 18({1) of the Act. Sec 18(1) proviso reads as under.

“Section 18: - Buturn of amount and compensation
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18(1). If the primoter fails to complete or is unable to give possession of
an apartment, jllof, or building, —

Provided r-‘nlf where an allottee does not intend to withdraw from the
project, he sHull be paid, by the promoter, interest for every month of
delay, till thi handing over of the possession, at such rate as may be
prescribed.”

21. Clause 10 of the buyer’} agreement 10.02.2012 provides for handing over of

possession and is repriduced below:

“10. POSSESSION
{a) Time of handing pver the Possession
Subject to terms of thiy clause and subject to Allottee(s) having complied with all
the terms and conditioqs of this Buyer's Agreement, and not being in default under
any of the provisions of this Buyer's Agreement and compliance with all provisions,
formalities, documenttion etc, as prescribed by the Company, the Company
proposes to hand avarjthe possession of the Unit within 36 (Thirty six) months
it e dygfc AL of constryclipn, subject to timely compliance of the
provisions of the Ruyey's Agreement by the Allottee. The Allottee(s) agrees and

understands that the fompany shall be entitled to a grace period of 3 {three)
SIS TR 0 R Or (R L e obt 17 i ompletio prtificated o I-mﬂ.ﬂ.ﬂﬂ

[ iy (T resmect o ah il i i i

22, Atthe outset, itis relevant to comment on the preset possession clause of the
agreement wherein thé possession clause of the agreement wherein the
possession has been suhjected to all kinds of terms and conditions of this
agreement, and the complainant not being in default under any provisions of
this agreement and dompliance with all provisions, formalities and
documentations as prestribed by the promoter. The drafting of this clause

I conditions are not only vague and uncertain but so

and incorporation of su

heavily loaded in favoutiof the promoter and against the allotee that even a

single default by the allottee in fulfilling formalities and documentations etc
as prescribed by the promoteér may make the possession clause irrelevant for
the purpose of allottee #nd the commitment time period for handing over

possession loses its meafiing. The incorporation of such clause in the buyer’s
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agreement by the promoter is just to evade the liability towards timely

delivery of subject flhor and to deprive the allottees of their right accruing
after delay in posses§ion. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on the dotted

lines.

Due date ofpnssnsifon and admissibility of grace period: The promoter
has proposed to hand over the possession of the unit within a period of 36
months from the staft of construction. The date of start of construction is

09.08.2012. Further, |t was provided in the buyer’s agreement that company

shall be entitled to a *r'ace period of five months, for applying and obtaining
the completion certificate/ occupation certificate in respect of the unit
and/or the project. The construction commenced on 09.08.2012 as per
statement of account glated 13.12.2022. The period of 36 months expired on
09.08.2015. Further, [the complainant-builder has submitted that a grace
period of 3 months may be allowed to it for applying and obtaining the
competition certificat#®/occupation certificate in respect of the unit and/or
the project in terms| of order dared 08.05.2023 passed by the Hon’ble
Appellate Tribunal in Appeal No.433 of 2022 titled as Emaar MGF Land

Limited Vs. Babia Tiwari and Yogesh Tiwari wherein it. Has been held that
if the allotees wishes Jﬂ continue with the project, he accepts the term of the
agreement regardingl grace period of three months for applying and
obtaining occupation |certificate. The relevant portion of the order dated

08.05.2023, is reproduced as under:

“As per aforesaid cliuse of the agreement, possession of the unit was to be
delivered within 24 months from the date of execution of the agreement
i.e, by 07.03.2014. &s per the above said clause 11{a) of the agreement, a
grace period of 3 mjnths for obtaining Occupation Certificate etc. has been
provided. The perdsul of the Occupation Certificate dated 11.11.2020
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which was ultimdtely granted on 11.11.2020. It is also well known that it
takes time to apply and obtain Occupation Certificate from the concerned
authority. As per fwction 18 of the Act, if the project of the promoter is
delayed and if th allottee wishes to withdraw then he has the option to
withdraw from thy project and seek refund of the amount or if the allottee
does not intend tifwithdraw from the project and wishes to continue with
the project, the aflottee is to be paid interest by the promoter for each
month of delay. Il our opinion if the allottee wishes to continue with the
project, he accepiy the terms of the agreement regarding grace period of
three months for dpplying and obtaining the occupation certificate. So, in
view of the aboye said circumstances, the appellant-promoter is
entitled to avail the grace period so provided in the agreement for
applying and abtaining the Occupation Certificate. Thus, with
inclusion of grace period of 3 months as per provisions of section 11 (a) of
the agreement, thi total competition period becomes 27 months. Th us, the
due date of delivery of possession comes out to 07.06.2014.

Therefore, in view of fhe above judgement and considering the provisions of
the Act, the authority |5 of the view that, the promoteris entitled to avail grace
period so provided |in the agreement for applying and obtaining the
occupation certificatej Therefore, the due date of handing over of possession

comes out to be 09.112015 including grace period of 3 months.

Admissibility of delay possession charges at prescribed rate of interest:
The complainant are §eeking delay possession charges however, proviso to
section 18 provides ihfat where an allottee does not intend to withdraw from
the project, he shall fe paid, by the promoter, interest for every month of
delay, till the handingluver of possession, at such rate as may be prescribed
and it has been preséribed under rule 15 of the rules. Rule 15 has heen

reproduced as under:

Rule 15. Prexcribpid rate of interest- [Proviso to section 12, section 18
and sub-section (#) and subsection (7) of section 19]

(1) For the purpuselisf proviso to section 12; section 18; and sub-sections {4)
and (7) of section I8, the “interest at the rate prescribed” shall be the State
Bank of India highelt marginal cost of lending rate +2% :

Provided that in caje the State Bank of India marginal cost of lending rate
(MCLR) is not in usk, it shall be replaced by such benchmark lending rates
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which the State Hank of india may fix from time to time for leniing to the
general public.

26. The legislature in ifs wisdom in the subordinate legislation under the

provision of rule 15} of the rules, has determined the prescribed rate of

interest. The rate of iterest so determined by the legislature, is reasonable

and if the said rule ig followed to award the interest, it will ensure uniform

practice in all the cas¢s.

27. Consequently, as per vebsite of the State Bank of India i.e., https://sbi.co.in,

the marginal cost of l¢nding rate (in short, MCLR) as on date i.e., 09.07.2024

is @ 8.95 %. Accordipgly, the prescribed rate of interest will be marginal cost

of lending rate +2% i.f., 10.95%.

28. Rate of interest to jpe paid by the complainants in case of delay in

making payments - lhe definition of term ‘interest’ as defined under section

2(za) of the Act provides that the rate of interest chargeable from the allottee

by the promoter, in cafe of default, shall be equal to the rate of interest which

the promoter shall be fiable to pay the allottee, in case of default. The relevant

section is reproduced bielow:

“(za) "interest” shedns the rates of interest payable by the promoter or the
allottee, as the case fiuy be

Explanation. —For §lit: purpose of this clause—

(i) the rate of inlgrest chargeable from the allottee by the promoter, in case
of default, shiff! be equal to the rate of interest which the promoter shall
be liable to pili the allottee, in case of default.

(u)  the interest plivable by the promoter to the allottee shall be from the
date the pripmipter received the amount or any part thereaf till the date
the amount o part thereof and interest thereon is refunded, and the
tnterest payalile by the allottee to the promoter shall be from the date
the allottee difaults in payment to the promoter till the date it is paid;”

29. Therefore, interest orf the delay payments from the complainant shall be

charged at the prescribed rate i.e, 10.95% by the respondent/promoters
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which is the same asis being granted to them in case of delayed possession

charges.

On consideration of|the documents available on record and submissions

made regarding confravention of provisions of the Act, the Authority is
satisfied that the res

mdentis in contravention of the section 1 1(4}(a) of the
Act by not handing dver possession by the due date as per agreement. By
virtue of clause 10 (a]of the buyer’s agreement executed between the parties

on 10.02.2012, the |ossession of the subject unit to handover within 36

(Thirty-Six) months from the date of start of construction i.e, 09.08.2012.
along with grace pdgriod of 3 months, for applying and obtaining the
completion certificatd/ occupation certificate in respect of the unit and/ or
the project. Thereford, the due date of handing over of possession come out
to be 09.11.2015 incjuding grace period of three months. The occupation
certificate was grantefl by concerned authority on 17.10.2019 and thereafter
the possession of thi subject unit was offered to the complainants on
24.10.2019. Therefoge, the authority allows DPC as per the buyer’s
agreement from due|date of possession i.e, 09.11.2015 till the date of
possession ie, 16.122019 plus two months or the date of handing over
whichever is earlier a4 per proviso to section 18(1) of the Act read with rule
15 of the rules after affjusting the amount if any, paid towards the delay in
handing over the passgssion of the unit to the complainants. The authority is
of the considered view that there is delay on the part of the respondent to
offer physical possesfion of the subject unit and it is failure on part of
respondent to fulfil ity obligations and responsibilities as per the buyer’s
agreement dated 10§12.2012 to handover the possession within the

stipulated period
An amount of Rs.6,13,156/- already paid by the respondent as delayed
compensation to the|complainant as per statement of account dated
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13.12.2022 may be fidjusted as the same is already paid towards delay in

handing over of the Jjossession of the unit to the complainant.

Accordingly, the nln-compliance of the mandate contained in section
11(4)(a) re.ad with section 18(1) of the Act on the part of the respondent is

established. As such fhe complainant is entitled to delay possession charges

at rate of the presc

hed interest @ 10.95% p.a. w.e.f. from the due date of
possession ie, 09.1§.2015, till the date of offer of possession plus two
months i.e, 24.10.2019 as per provisions of section 18(1) of the Act read with
rule 15 of the Rules.

G.II Direct the respdndent to return Rs.1,12,593/- amount unreasonably
charged in the ndme of “other charges” and other heads after execution
of buyer’s agreethent between respondent and complainants.

G.III Direct the respdndent to return entire amount paid as GST Tax by
complainant betyween 01.07.2017 to 12.04.2018.

G.IV Direct the compfainant’s bank to remove the lien marked over fixed
deposit of Rs.2,94,457 /- in favour of respondent on the pretext of future
payment of HVATY for the period of (01.04.2014 to 30.06.2017) and also
order to direct réspondent to assist the process of removing lien from
complainant’s bahk by providing NOC for the same.

The above-mentioned|reliefs G.I1, G.11] and G.IV as sought by the complainant
is being taken togethdr as the findings in one relief will definitely affect the

result of the other reliffs and these reliefs are interconnected.

That the financial liablities between the allottee and the promoter comes to
an end after the execiftion of the conveyance deed. The complainants could
have asked for the clafm before the conveyance deed got executed between
the parties. Therefog, after execution of the conveyance deed the
complainant-allottee innot seek refund of charges other than statutory
benefits if any pending Once the conveyance deed is executed and accounts
have been settled, no dliaims remains. So, no directions in this regard can be

effectuated at this stag

il
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&V Direct the resp':’ndent to pay an amount of Rs. 55,000/- to the
complainants as qost of the present litigation

The complainant also seeking relief w.rt litigation expenses &

compensation. Hon'ljle Supreme Court of India in civil appeal nos. 6745-6749
of 2621 titled as M/s\Vewtech Promoters and Developers Pvt. Ltd. V/s State
of Up & Ors. (sujffra), has held that an allottee is entitled to claim
compensation & litigation charges under sections 12,14,18 and section 19
which 1s to be decidgd by the adjudicating officer as per section 71 and the
quantum of compengsation & litigation expense shall be adjudged by the
adjudicating officer lfiving due regard to the factors mentioned in section 72.
The adjudicating offiger has exclusive jurisdiction to deal with the complaints

in respect of compengation & legal expenses.

Directions of the Authority:

Hence, the authority hereby passes this order and issue the following
directions under secfion 37 of the Act to ensure compliance of obligations
cast upon the promutlr as per the functions entrusted to the Authority under

Section 34(f) of the Akt of 2016:

L. The respondent fpromoter is directed to pay delayed possession charges
atthe prescribedrate ofinteresti.e, 10.95 % per annum for every month
of delay on thejamcunt paid by the complamant from due date of
possession Le, §19.11.2015 ull the date of offer of possession, ie.,
24.10.2019 plusfiwo months or the date of handing over whichever is
earlier as per priwiso to section 18(1) of the Act read with rule 15 of the
rules after adjufting the amount if any, paid towards the delay in

handing over thgpossession of the unit to the complainants.
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i The amount of compensation of Rs.6,13,156/- already paid to the

complalnant as per statement of account dated 13.12.2022 by the

respondent as delay compensation in terms of the buyer’s agreement
shail be adjustdd towards delay possession charges payable by the
promoter at thg at the prescribed rate of interest to be paid by the

respondent as pgr the proviso to Section 18(1} of the Act.
37. Complaint stands disTosed of,

38. File be consigned to the registry.

J

|
oy

(Demitted Office) y J
(Sanjeev Kumar Arofa) (Ashok Sdngwan)

Member Mﬂmi_it!r
Tow 1

(Arun Kumar)
Chairman
Haryana Reil Estate Regulatory Authority, Gurugram

Dated:09.07.2024
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