HARERA Complaint No. 7623,
& GURUGRAM of 2022 & ors.

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of decision: 24.09.2024

NAME OF THE M/s Vatika Limited
BUILDER
PROJECT NAME “INXT City Centre”
S Case No. Case tagle : APPEARANCE
No. &
1. | CR/7623/2022 | Shashi Aggamamﬁééyal Shri. Kanish Bangia, Advocate
Rakyan and Chm Aggrwal And
V{S

Vanl% lelted & Ms. Ankur Berry, Advocate

2. CR/7624/2022 | ' ChaviAggarwal and Rishab | Shri. Kanish Bangia, Advocate

Chaudhry And
V/S -. ..
" vatlaLimifed || | Ms. Ankur Berry, Advocate
3. CR/7625/2022 | i Vi]xay Kumar and Kanika | Shri. Kanish Bangia, Advocate
Ag%a/rwal And
/S .
Vitika Limited Ms. Ankur Berry, Advocate
4. CR/7626/2022 Payal Rakyan and Vivek Shri. Kanish Bangia, Advocate
‘-Rak{aran — And
Y, Ms:Ankur Berry, Advocate
‘M/s Vatika Limited 3 ry,
CORAM:
Shri Arun Kumar Chairman
Shri Vijay Kumar Goyal Member
ORDER

1. This order shall dispose of all the 4 complaints titled as above filed
before the authority under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (hereinafter referred as “the Act”) read
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H AR E R A Complaint No. 7623,
GURUGRAM of 2022 & ors.

with rule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 2017 (hereinafter referred as “the rules”) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all its obligations, responsibilities and
functions to the allottees as per the agreement for sale executed inter
se between parties.

The core issues emanating from-them are similar in nature and the
complainant(s) in the above r@ferred matters are allottees of the
project, namely, “INXT CfLy OGﬁrrE belng developed by the same
respondent/promoter i.e, M/s Vatika Limited. The terms and
conditions of the buxlder buyer agreement and allotment letter against
the allotment of umt m ‘the said project of the rgspondent/ builder and
fulcrum of the issues ynvolved m-__thefe cases pertains to failure on the
part of the promoter to corﬁpléte i:the: cdhstruction of the project,
seeking unpaid assured _-r:etufn along with interest at the prescribed
rate, delay possession charges and. the _ej(e]:ution of the conveyance
deeds. |

The details of the complaints; reply to status, unit no. date of
agreement, possession d-a}lse, due date of possession, total sale

consideration, total f)aid amount,-and relief sought are given in the

table below:

Project Name and Location “INXT City Centre”, Sector 83, Vatika
India Next, Gurugram, Haryana.

Assured return clause
The unit has been allotted to you with an assured monthly return of Rs. 65/- per

sq. ft. However, during the course of construction till such time the building in
which your unit is situated is ready for possession you will be paid an additional
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Complaint No. 7623,
of 2022 & ors.

return of Rs. 6.50/- per sq. ft. Therefore, your return payable to you shall be as

follows:

This addendum forms an integral part of builder buyer Agreement dated
16.06.2011

A. Till Completion of the building

: Rs. 71.50/- per sq. ft.

B. After Completion of the building : Rs. 65/- per sq. ft.

OC: Not obtained
Offer : Not offered

Comp | CR/7623/20 | CR/7624/20 | CR/7625/20 | CR/7626/20
no. 22 22,-((- 22 22
SN TH S
Date 16.06.2011 16. Og %@13"? ' 19.05.2011 16.06.2011
of SRR
BBA (Page 34 of | (Page’ ‘32 of (Page 31 of|(Page 26 of
complaint) complain't) complaint) complaint)
Unit 25.04.2013 25.04. 2013 28.12.2011 25.04.2013
chang | (Page no. 59 of | (Page no. 52 of (Page no. 67 of | (Page no. 48 of
ed complaint) - complaint), complaint) complaint)
date | 20 § “4 1 |l
Unit | 615, 6% floor, 613, 6™ floor,| 609, 6% floor,| 611, 6% floor,
no. block- F, block- F, | block - F, block - F,
and 500 sq. ft. 500 sq. ft. 500 sq. ft. 500 sgq. ft.
area N N Y,
(Page 59 of|(Page: 52-‘of|.(Page 61 of| (Page 48 of
complaint) complaifit)™ | complaint) complaint)
Due | 16.06.2014 16.06.2014 . |19.05.2014 16.06.2014
date { A RN
of [as per ~BBA |[as per .BBA|[as per BBA |[as per BBA
posse | clause 2] clause 2]" clause 2] clause 2]
ssion
Total | TC- TC- TC- TC-
sale 24,37,500/- 24,37,500/- 24,37,500/- 24,37,500/-
consi
derati | (BBA at 37 of | (Page 35 of|(Page 34 of|(Page 28 of
on complaint) complaint) complaint) complaint)
and |
amou | AP- AP- AP- AP-
25,25,860 /- 25,25,860/- 25,25,860/- 25,25,860/-
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of 2022 & ors.
nt (As per | (As per | (As per | (As per
paid annexure R2 of | annexure R2 of | annexure R2 of | annexure R2 of
reply) reply) reply) reply)
Assur | 330,90,750/- %30,90,750/- 331,26,500/- 330,90,750/-
ed [Page 2 & 8 of | [Page 2 & 8 of | [Page 2 & 8 of | [Page 2 & 8 of
retur reply] reply] reply] reply]
n paid
Assured Assured Assured Assured
Return paid till | Return paid till | Return paid till | Return paid till
September September : September September
2018 2018 D! D 2018 2018
1. Possession o ’} ,m"? 8
2. Direct the respondent to pay DPC frumdhe da%aof possession till actual physical possession
3. Direct the respondent to pay pending méntﬁl?rassured return
4. Direct the respondent to notcreate any th;r;l pary rights.
5. Compensation & Litigation Charges =
6. Direct the respondent not to charge anything which is not part of payment plan
Note: In the table referred above ?;rmin abbreviaﬁons have been used. They are
elaborated as follows: f 1 E
TC: Total consideration i
AP: Amount paid by tlrle’fglléttee(s]

It has been decided to treat the aforesaid complaints as an application
for non-compliance 6ﬁ»$timtqpy gbligations on the part of the
promoter/ respondent in term's of sectlon 34(f) of the Act which
mandates the authority to ensure. compllance of the obligations cast
upon the promoters, the al!otteﬁe(s) and the real estate agents under
the Act, the rules and the fégdléﬁons made thereunder.

The facts of the complaints filed by the complainant(s)/allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead
case CR/7623/2022 titled as Shashi Aggarwal & Ors. V/s M/s Vatika
Limited are being taken into consideration for determining the rights

of the allottee(s) qua the reliefs sought by the complainant-allottees.
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ﬂr’ GURUGRAM of 2022 & ors.

A. Project and unit related details

6. The particulars of the project, the details of sale consideration, the
amount paid by the complainant(s), date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
CR/7623/2022 titled as Shashi Aggarwal &Ors. V/s M/s Vatika
Limited
S. | Particulars {’“’ Qwﬂ;
No- %tg}%é? c\";#;

1. | Name of the project Vahka INXT City Centre at Sector 83,
| Gurugram, Haryana

2. | Nature of the project 'C'ohj.r__nhércial é‘t;_; rn-plﬁ_gx

3. | Area of the project 10.48 acres

4. | DTCP license no. 1%2_0f§2‘008;_dated 14.06.2008
[ {as per'data available at DTCP website]
Validup to 13.06.2016
Licensee name M/s Trishul Industries

5. | HRERA regigtered or th'régist'ered
not

6. | Allotment letter dated | 16.06.2011
[Page 62 of complaint]

7. | Date of builder buyer | 16.06.2011

agreement [Page 34 of complaint]
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8. | Addendum to BBA|Undated
dated 16.06.2011 [Page 61 of complaint]
executed on

9. | Unitno. as per the BBA | 282 A, 2™ floor, tower no. 4, in Vatika
dated 16.06.2011 Trade Centre

Admeasuring 500 sq. ft.
[Page 37 of complaint]
AT -
10. | Relocation of 1}3@3{}11
commercial project '}
of complaint
Vatika Trade Centre to™ ?[&?&%ﬁl 2 ]
INXT City Centrevide |/
letter dated - 1 G
9 & Q&W“ . .'..;»:;.géw . &

11. | Shifting of init vide | 25.04, 2013 \ t
letter dated - [Page 59 éﬁcomplamt]

12. | New unit no, as per | 615, 6th floor, block F,
letter dated _.:AdmeaSlfrll“lg 500 sq. ft. in INXT City
25.04.2013 “ 4 -;w_MCenIr&

[Pagg 59 of complaint]

13. | Possession clause a.s i The Develaper will complete the construction
per clause 2 of BB@ of f;hgsard complex W{thrn three '(3) years from
dated 16.06.2011 the date “of ~execution of th:s' agreement.

Further, the Allottee has paid full sale
consideration on signing of this agreement, the
Developer further undertakes to make
payment of as per Annexure-A (Rupees..... ) per
sq. ft. of super area per month by way of
committed return for the period of
construction, which the Allottee duly accepts.
In the event of a time overrun in completion of
the said complex the Developer shall continue
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of 2022 & ors.

to pay to the Allottee the within mentioned
assured return until the unit is offered by the
Developer for possession.

[Page 37 of complaint]
14. | Due date of handing 16.06.2014
over possession as per
BBA dated 16.06.2011
ANNEXURE A
13, | Mssured return/ | ApDENDUM TO THE AGREEMENT DATED
committed return as| ,.;3..-«;; ‘jz 16.06.2011
per addendum of BBA ’E?ié unit has been allotted to you with an
assured monthly return of Rs. 65/- per sq. ft.
Ho%ver, during the course of construction till
sm:h ti e the lguddmg in which your unit is
4 ‘1@ sgtuaﬁed s rgac{y Jor possession you will be
paid a‘?addmaga! return of Rs. 6.50/- per sq.
ft. Thefgfore, your return payable to you shall
be as fqlfows
This addendum forms an integral part of
builder buyer Agreement dated 16.06.2011
A. Till Completion of the building: Rs. 71.50/-
o™ rpersqﬁ,
I'B" Aﬁ:er‘ Campletron of the building: Rs. 65/-
- per sq. ft.
[Page 61 of complaint]
17. | Total sale Rs:24,37,500/-
consideration.- as. per "[Pég'é 37 of complaint]
clause 1 of BBA dated
16.06.2011
18. | Amount paid by the | Rs.25,25,860/-
complainant [As per annexure R2 of reply]
19. | Offer of possession Not offered
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GURUGRAM of 2022 & ors.

20. | Occupation certificate | Not obtained
21. | Amount of assured | Rs.30,90,750/-
return pald by the [Pagesofreply]
respondent to the
complainant till
September 2018
Facts of the complaint 2y
The complainants have m-,:a_dgf?éfé{“‘:‘following submissions in the
complaint: - SR
a. That respondent compady 1ssued allotment letter dated

16.06.2011 ll’l favour oi cgmplamént. The builder buyer
agreement was duly executed_nbetween the allottees and the
respondent on 16.06.2011 in respect of booked unit no 282 A, 2nd
floor, tower A ‘}ater chahged to unit no. 615, 6th floor, block F,
admeasuring 500 sq :ft m INXT Clty Centre in real estate project
namely INXT Clty Centre The-addendum to the builder buyer
agreement was also executed between complainant and
respondent company and was attached-as Annexure A of the
builder buye:: agreement.

That as per clause 2 of buildé; buyer agreement and preamble
paragraph of addendum to the agreement, the respondent
company was liable to pay assured return amount of Rs. 71.50/-
per sq. ft. per month from the date of execution of builder buyer

agreement till the date of offer of possession. The respondent

Page 8 of 32



HARE RA Complaint No. 7623,
‘_;_-_;.-_.:' GURUGRAM of 2022 & ors.

company has failed to pay any assured return amount since

September 2018 till date to the complainant.

c. As per clause 32.2 of builder buyer agreement and preamble
paragraph of addendum to the agreement, the respondent was
also liable to pay assured return amount of Rs. 65/- per sq. ft. per
month from the date of offer of possession till first 36 months from

date of completion or till the date the said unit is put on lease,

whichever is earlier. e

d. Asper clause 2 of the buildér'buyer agreement dated 16.06.2011,
the respondent company was hable t:o deliver possession of the
booked unit thhm a pe;jrloa 0f3 yealgs from the date of execution
of the agreement. Therefore, thg__;lue date of delivery of possession
is 16.06.2014. The respondent l;las failed to offer lawful and legal
possession of the booked unit along with occupation certificate to
the complainant tLlldate The respf)nd’_ent company after a delay
of six years, also issued. illegal “and unlawful letter dated
27.03.2018 claiming completion of construction of Block F.
However, the respondent cqm'pany has failed to obtain occupation
certificate in respect of Blo\(.::k E.where the booked unit is situated
till date. N/

e. That the complainant had invested his hard-earned money in the
booking of the unit in the project in question on the basis of false

promises made by the respondent and in order to allure the

complainant. However, the respondent has failed to abide all the
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.. \ GURUGRAM of 2022 & ors.

obligations of him stated orally and under the builder buyer
agreement duly executed between both the present parties.

Therefore, the present complainant is forced to file present
complaint before this hon’ble authority under section 31 of the
Real Estate Regulation and Development Act, 2016 read with Rule
28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 to seek rt‘e__cl__x?gsfs&al__of the grievances against the

respondent company. N

Relief sought by the (:olll]:slainantS

The complainant has seught followmg rellef(s]

al

Direct the respondent to har;ldover the possessmn of the said unit
with the amenities and spec1ﬁcat10ns as promised in all
completeness withoutany further delay.

Direct the respondent to paygdelayed possession charges from due
date of delivery of possession of 26.05.2013 till date of offer of
possession along with ochgaticih certificate of booked unit.
Direct the respondent to pay pending monthly assured return of
Rs. 71.50/- per sq. ft. [Rs 35,750 /- per month) accrued from the
Month of September 2-0-_1:-8 al-ong with interest to the complainants.
Direct the respondent notto create any third-party rights.

Direct the respondent to pay compensation for mental agony and
harassment on account of deficiency in service and litigation
charges.

Direct the respondent not to charge anything which is not part of

the payment plan.
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9. On the date of hearing, the authority explained to the respondent

/promoter about the contraventions as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or

not to plead guilty.

D. Reply by the respondent:

10. The respondent contested the complaint on the following grounds:

a.

That the complainant has got no locus standi or cause of action to
file the present complamt ',l‘he present complaint is based on an
erroneous interpretation ofthe prowsmns of the Act as well as an
incorrect understandlng Of the terms and conditions of the builder
buyers’ agreement dated 16 06 2@11

That at the very outset it is submltted that the present complaint
is not maintainable or tenable in the eyes of law. The complainant
has misdirected herself ln ﬁlmg the above captioned complaint
before the Authority as the relit.;ﬁs being claimed by the
complainants cannotbe said to fall within the realm of jurisdiction
of this Ld. Authority. It is humbly submitted that upon the
enactment of the Baﬁpiéjg%f gyn_%reégu;ated._ Deposit Schemes Act,
2019, (hereinafter referfe:g | asBUDS Act) the ‘Assured Return’
and/ or anyﬁ “committed returns” on the deposit schemes have
been banned. The respondent having not taken registration from
SEBI Board cannot run, operate, continue an assured return
scheme. The implications of enactment of BUDS Act read with the
Companies Act, 2013 and Companies (Acceptance of Deposits)

Rules, 2014, resulted in making the assured return/committed
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return and similar schemes as unregulated schemes as being

within the definition of “Deposit”.

c. That section 2(4) defines the term “Deposit” to include an amount
of money received by way of an advance or loan or in any form, by
any deposit taker and the Explanation to the section 2(4) further
expands the definition of the “Deposit” in respect of company, to
have same meaning as defined within the Companies Act, 2013.
The Companies Act, 2013 m section 2 (31) defines “Deposit” as
“deposit includes any recezpﬁgﬂnwney by way of deposit or loan or
in any other form by @ compargybut dogs notinclude such categories
of amount as may be prescnbed in consultat:on with the Reserve
Bank of India”. The Legislature while defining the term “deposit”
intentionally used the term prescribed so:as to further clarify and
connect the sa.meagowﬁe r-ea@ wjih rule 2(1)(c) of the Companies
(Acceptance o»'ijép;bs:it_s) fRuies, i52014. Further the Explanation for
the clause (c) of section- 2(1] states that any amount: - received by
the company, whether m the form of instalments or otherwise,
from a person with pt:orﬁlse Of effer*to give returns, in cash or in
kind, on completion of the perlod specified in the promise or offer,
or earlier, accounted for in-any manner whatsoever, shall be
treated as a deposit. Thus, the simultaneous reading of the BUDS
Act read with the Companies Act, 2013 and Companies
(Acceptance of Deposits) Rules, 2014, resulted in making the

assured return/committed return and similar schemes illegal.
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d.

That Section 2(17) of the Banning of Unregulated Deposit
Schemes Act, 2019 defines the “Unregulated Deposit Scheme” as
‘means a Scheme or an arrangement under which deposits are
accepted or solicited by any deposit taker by way of business and
which is not a Regulated Deposit Scheme, as specified under column
(3) of the First Schedule’. Thus, the ‘Assured Return Scheme’
proposed and floated by the respondent has become infructuous
due to operation of law, thus»;!:he relief prayed for in the present
complaint cannot survwe dkggté operatlon of law. As a matter of
fact, the responglegt;duly .pgld‘__Rs. 30,90,750/- till September,
2018. The com;{léi»n“ahé ha;e not come with clean hands before
this Hon’ble Authority anvd has suppressed these material facts.

That as per. sectaon 3-of the BUDS Act all Unregulated Deposit
Scheme have been strictly banned and deposit takers such as
builders, cannot, directly or mdlrectly promote, operate, issue any
advertisements soliciting participation or enrolment in; or accept
deposit. Thus, the section 3 of the BUDS Act, makes the assured
return schemes, of the bui]ders and promoter, illegal and
punishable under law. Further as per the Securities Exchange
Board of India Act, 1992 (hereinafter referred as SEBI Act)
Collective Investment Schemes as defined under Section 11 AA
can only be run and operated by a registered person/company.
Hence, the assured return scheme of the respondent has become
illegal by the operation of law and the respondent cannot be made

to run a scheme which has become infructuous by law.
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f.

That further the Hon’ble High Court of Punjab & Haryana in CWP
No. 26740 of 2022 titled as “Vatika Limited Vs. Union of India &
Ors.”, took the cognizance in respect of Banning of Unregulated
Deposits Schemes Act, 2019 and restrained the Union of India and
the State of Haryana from taking coercive steps in criminal cases
registered against the Company for seeking recovery against
deposits till the next date of hearing. That in the said matter the
Hon’ble High Court has already issued notice and the matter is to
be re-notified on 17.05. 2023 "Ehat once the Hon'ble High Court
has taken cognizance andState of Haryana has already notified the
appointment of competent authorlty under the BUDS Act, thus it
flows that till the question of law i.e., whether such deposits are
covered underthe BUDS Act or not, this Hon'ble authority lacks
jurisdiction to adjudlcate upon the matters coming within the
purview of the special act namely, BUDS Act, 2019.

That it is also relevant to mention here that the commercial unit
of the complalnant was not meant for physical possession as the
said unit is only‘meant Em' Ie@mg the said commercial space for
earning rental-income as is clear from the absence of clause of
possession. Furthermore, as per the agreement, the said
commercial space shall be deemed to be legally possessed by the
complainants. Hence, the commercial space booked by the
complainants is not meant for physical possession.

That further in the matter of Bharam Singh &Ors vs. Venetian LDF
Projects LLP (Complaint No. 175 of 2018) and Jasjit Kaur Grewal
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vs. M/s MVL Ltd. (Complaint No. 58 of 2018), the Hon'ble Real
Estate Regulatory Authority, Gurugram has t% upheld its
earlier decision of not entertaining any matter related to assured
returns.

That the complaint has been filed by the complainant just to
harass the respondent and to gain the unjust enrichment. The
actual reason for filing of the present complaint stems from the

changed financial valuatlon of the real estate sector, in the past

few years and the allottee m -'--"'mous intention to earn some easy

buck. The COVID pandernlr: has gwen people to think beyond the
basic legal way and to attempt i@o gain financially at the cost of
others. For the fair adjudication of grievance as alleged by the
complainants, detailed délibieration by 'Ieéding the evidence and
cross-examination is requlyed thus only the Civil Court has
jurisdiction to deal with the cases reqmrlng detailed evidence for
proper and fair adjudication.

That the complainants entered into an agreement i.e,, BBA dated
16.06.2011 with ljesg.éonéeilt owingto the name, good will and
reputation of-the respondent.company. That it is a matter of
record and admitted by the complainant that the respondent duly
paid the assured return to the complainants till September, 2018.
Further due to external circumstances which were not in control

of the respondent, construction got deferred. That even though

the respondent suffered from setback due to external
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circumstances, yet the respondent managed to complete the

construction.

k.  Thatthe present complaint has been filed on the basis of incorrect
understanding of the object and reasons of enactment of the
RERA, Act, 2016. The Legislature in its great wisdom,
understanding the catalytic role played by the Real Estate Sector
in fulfilling the needs and demands for housing and infrastructure
in the country, and the ab'Sénce of a regulatory body to provide
address all the concems of lﬁ&fh buye‘rs and promoters in the real
estate sector, drafted and nat}ﬁeg the RERA Act, 2016 aiming to
gain a healthy and orderly growth of the industry. The Act has
been enacted to balance the interests of consumer and promoter
by imposing certain résp.onsibii_ities on both. Thus, while section
11 to section 18:0f th&e» RERA Act, 2016 de;cribes and prescribes
the function and duties of the promoter/developer, section 19
provides the rlghts and dutles of allottees. Hence, the RERA Act,
2016 was never lntendéd to be blased leg'lslatlon preferring the
allottees, rather the intent wasto-ensure that both the allottee and
the developerbe kept at par and either of the party should not be
made to suffer due to act and/or omission of part of the other.

. That in matter titled Anoop Kumar Rath Vs M/S Sheth Infraworld
Pvt. Ltd. in Appeal No. AT00600000010822 vide order dated
30.08.2019 the Maharashtra Appellate Tribunal while

adjudicating points be considered while granting relief and the
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spirit and object behind the enactment of the RERA Act, 2016 in
para 24 and para 25 discussed in detail the actual purpose of
maintaining a fine balance between the rights and duties of the
promoter as well as the allottee. The Ld. Appellate Tribunal vide
the said judgment discussed the aim and object of RERA Act, 2016.
That the complainant is attempting to seek an advantage of the
slowdown in the real estate-sector, and it is apparent from the
facts of the present case tﬁat the main purpose of the present
complaint is to harass the 're§p0ndent by engaging and igniting
frivolous issues .- wnth u]terlor motives to pressurize the
respondent. The complaiuants”wgre sent the letter dated
27.03.2018 informing of completlon 'of construction. Thus, the
present complaint is without any basis and no cause of action has
arisen till date in favour of the cornplair_lémts and against the
respondent and hence, the cornﬁlain'g deserves to be dismissed.

That, it is evident that the entire é;se of the complainants is
nothing but a web of lies an‘a ;t'he false and frivolous allegations
made against the nespondgnt are nothmg but an afterthought,
hence the complaint-filed, by-the.complainants deserves to be
dismissed with-heavy costs. Itis further submitted that none of the
relief as prayed for by the complainants is sustainable, in the eyes
of law. Hence, the complaint is liable to be dismissed with
imposition of exemplary cost for wasting the precious time and
efforts of the authority. The complaint is an utter abuse of the

process of law, and hence deserves to be dismissed.
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. Written submissions filed by the parties in each case are taken on

record and considered by the authority while deliberating upon the
relief sought by the complainants.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided based on these undisputed documents and submission

made by the complainants.

Jurisdiction of the authority
The respondent has ralsed prehmlnary objection regarding
jurisdiction of authorlty to entertam the present complaint. The
authority observes that it I;as teméprial as ‘well as subject matter
jurisdiction to adjudlcate the p«rhe;e-nt complalht for the reasons given
below:

E. 1 Territorial jurisdiction

As per notification no. 1/92 {2017-1TCP dated 14.12.2017 issued by
Town and Country Pla“ﬁniﬁgli}kﬁfg;zﬁp;ept, the jurisdiction of Real Estate
Regulatory Authority, Gufugran; s‘haﬁ be entire Gurugram District for
all purpose with q‘fﬁces situated in Gurugram. In the present case, the
project in question-is situated within-the planning area of Gurugram
District. Therefore, this-authority-has complete territorial jurisdiction
to deal with the present complaint.

E.Il  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

16. So, in view of the provisions of the Act quoted above, the authority has

17.

complete jurisdiction to (si_eci;dg\'_ Ehe complaint regarding non-
compliance of obligations by the Srp_rxi&er leaving aside compensation
which is to be decided by the ;c’iﬁéiuldica,ting officer if pursued by the
complainants at a later stage. ?

Findings on the objections raised by the respondent

F.I Objection regarding maintainability of complaint on account of
complainant being investor
The respondent took a stand that the complainants are investors and

not consumers and therefore, they are not entitled to the protection of
the Act and thereby not entitledg:;o file the.complaint under section 31
of the Act. However, it is ﬁerﬁﬁ';e;niﬁt& note that any aggrieved person
can file a complaint against the promoter if he contravenes or violates
any provisions of the Act or rules or regulations made thereunder.
Upon careful perusal of all the terms and conditions of the allotment
letter, it is revealed that the complainant is buyer, and they have paid
a considerable amount to the respondent-promoter towards purchase

of unit in its project. At this stage, it is important to stress upon the
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definition of term allottee under the Act, the same is reproduced below
for ready reference:

“2(d) "allottee" in relation to a real estate project
means the person to whom a plot, apartment or
building, as the case may be, has been allotted, sold
(whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person
who subsequently acquires the said allotment
through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
building, as the case may be, is given on rent;”

In view of the above- mentloned deﬁmtlon of "allottee" as well as all the
terms and conditions of the buyer s agreement executed between
promoter and complamant 1t}15: Icrystal clear that the complainant are
allottee(s) as the subject unit was allotted to them by the promoter.
The concept of investor is not defined or referred to in the Act. As per
the definition given under sectlon 2 of the Act there will be “promoter”
and “allottee” and there cannot be a party havmg a status of "investor”.
Thus, the contention of the promoter that the allottee being investor
are not entitled to protection of this Act also stands rejected.

FIL.  Pendency of petition before Hon’ble Punjab and Haryana High
Court regarding assured regu'n » 3
The respondent—promoter has raised an objection that the Hon'ble

High Court of Punjab and Haryana in CWP No. 26740 of 2022 titled as
“Vatika Limited Vs. Union of India & Ors.”, took the cognizance in
respect of Banning of Unregulated Deposits Schemes Act, 2019 and
restrained the Union of India and State of Haryana for taking coercive
steps in criminal cases registered against the company for seeking
recovery against deposits till the next date of hearing.
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20.

21

22

With respect to the aforesaid contention, the Authority place reliance
on order dated 22.11.2023 in CWP No. 26740 of 2022 (supra), wherein
the counsel for the respondent(s)/allottee(s) submits before the
Hon’ble High Court of Punjab and Haryana, “that even after order
22.11.2022, the court’s i.e., the Real Estate Regulatory Authority and
Real Estate Appellate Tribunal are not proceeding with the pending
appeals/revisions that have been preferred.” And accordingly, vide
order dated 22.11.2023, the Hon’b'le Htgh Court of Punjab and Haryana
in CWP no. 26740 of 2022 ¢

xlan@ed that there is ngx stay on

adjudication on the pending c1v11 appeals/petltlons before the Real
LA

Estate Regulatory Authorlty and they are at liberty to proceed further
in the ongoing matters that are pending with them. The relevant para
of order dated 22.11.2023 is fé“pr_goduced herein below:

. it is peinted out that there is no stay on
adjudication on the pending civil appeals/petitions
before the Real Estate Regulatory Autherity as also
against the investigating-agencies and they are at
liberty to proceed further in'the engoing matters that
are pending with thé?n There“is no scope for any

further clanﬁcamon
Thus, in view of the above, the Authorlty has decided to proceed

further with the present matter.
Findings on the relief sought by the complainants:

G.I Direct the respondent to handover the possession of the said
unit with the amenities and specifications as promised in all
completeness without any further delay.

In the present matter, as per BBA dated 16.06.2011 the respondent

was obligated to complete the construction of the said unit within 3

years from the date of BBA i.e, by 16.06.2014. Although as per clause
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32 of the agreement executed inter-se the parties, the respondent was
not obligated to handover the physical possession of the subject unit
instead undertook to put the said unit on lease up on completion of the
said project. The relevant clause id reproduced herein below for the

ready reference:

“That on completion of the project, the Developer
undertakes to put the Said Unit on lease and to
effectuate the same the Allottee hereby authorizes the
Developer (and agrees, if deem&d expedi-ent, to execute
any other necessary dacwﬁent in future in this regard in
favor of the Develaper}rg}ﬁegoqate and finalize leasing
arrangement with-any, sy,rtgbfe tenants. The Allottee
expressly authanzes the' Developer to.enter into any
agreement with any third party for leasing of the Said
Unit and to appear before the HUDA or any other
competent authority of Assurances and to lodge the lease
deed as aforesaid for registration-and to pay stamp duty
and registration charges on account of the Allottee, in
respect of the lease.if payable.”

The authority hereby directs the respondent to offer the constructive
possession of the unitafter obtaining OC from the competent authority
and then it may put the said uniton lease.

G.IL Direct the respondengj: to pa; delayed possession charges from due
date of delivery of possession o§ 2@05 2013 till date of offer of
possession along with occupation certificate of booked unit.

G.III. Direct the respondent to pay pending monthly assured return of
Rs. 71.50/- per sq. ft. (Rs. 35,750 /- per month) accrued from the Month
of September 2018 along with interest to the complainants.

The complainants are seeking unpaid assured returns on monthly

basis as per the builder buyer agreement read with the addendum to
the agreement at the rates mentioned therein. It is pleaded that the
respondent has not complied with the terms and conditions of the
agreement. Though for some time, the amount of assured returns was
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25.

paid but later on, the respondent refused to pay the same by taking a
plea that the same is not payable in view of enactment of the Banning
of Unregulated Deposit Schemes Act, 2019 (hereinafter referred to as
the Act of 2019), citing earlier decision of the authority (Brhimjeet &
Anr. Vs. M/s Landmark Apartments Pvt. Ltd., complaint no 141 of 2018)
it was held by the authority that it has no jurisdiction to deal with cases
of assured returns. Though in those cases, the issue of assured returns
was involved to be paid by the pajlder to an allottee but at that time,
neither the full facts were bgal;@t‘before the authority nor it was
argued on behalf of the alldt@eeﬁ” that on_the basis of contractual
obligations, the buxlder is obhﬂfézized tg pay that amount. The authority
has rejected the aforesaid objections raised by the respondent in
CR/8001/2022 titled as Gaurav Ifgushlk ian‘d anr. Vs. Vatika Ltd.
wherein the authQrity has held tfl;at iirhén f)gyment of assured returns
is part and parcel of builder buyer’s agreement (maybe there is a clause
in that document or by way. of addendum, memorandum of
the builder is liable to pay that §mount as agreed upon and the Act of
2019 does not create a bar for payment of assured returns even after
coming into operation as the payments made in this regard are
protected as per section 2(4)(1)(iii) of the Act of 2019. Thus, the plea
advanced by the respondent is not sustainable in view of the aforesaid
reasoning and case cited above.

The money was taken by the builder as a deposit in advance against

allotment of immovable property and its possession was to be offered

Page 23 of 32



26.

27,

HARERA Complaint No. 7623,
GURU GR AM of 2022 & ors.

within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain period. Also, the Act of 2016 has no
provision for re-writing of contractual obligations between the parties
as held by the Hon’ble Bombay High Court in case Neelkamal Realtors
Suburban Private Limited and Anr. V/s Union of India & Ors.,
(supra) as quoted earlier. So, the respondent/builder can’t take a plea
that there was no contractual olghgatlon to pay the amount of assured
returns to the allottee after th&AC*t of 2016 came into force or that a
new agreement is bemg&executedk\mth regard to that fact. So, on his
failure to fulfil that commltmerit the allottee has a right to approach
the authority for redressal of his grievances by way of filing a
complaint. | 1

The builder is liab_l_'e to pay that a’moi;_mt as agreed upon and can'’t take
a plea that it is :ii;at’l}ét;le to pay th'é ‘éﬁibﬁnt of assured return.
Moreover, an agreement defines the builder/buyer relationship. So, it
can be said that the agreement _fof: assured returns between the
promoter and allotee arises oﬁt ‘gf ti_ie safne relationship and is marked
by the original agreerhent flc-)_.r”saie. -

It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 2016 for the project in
question. However, the project in which the advance has been received
by the developer from the allottee is an ongoing project as per section
3(1) of the Act of 2016 and, the same would fall within the jurisdiction

of the authority for giving the desired relief to the complainants
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besides initiating penal proceedings. So, the amount paid by the
complainants to the builder is a regulated deposit accepted by the later
from the former against the immovable property to be transferred to
the allottee later on. In view of the above, the respondent is liable to
pay assured return to the complainants-allottees in terms of the
builder buyer agreement read with addendum to the said agreement.
In the present complaint, the complajnants intend to continue with the
project and are seeking posse;sswn of the subject unit and delay
possession charges as provndeflfunder the provisions of section 18(1)
of the Act which reads.as under

?r"
“Section 18: - Return af amoun%nd compensatmn
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an ah’ottee does not intend to
withdraw from the pmject, he shall be paid, by the
promoter, . mterest for eve;g; man@h af delay, till the
handing over of the possession, at such rate as may be
prescribed.”

A builder buyer agreement dated 16.06.2011 was executed between
the parties. The due date is caLc :ated asper clause 2 of BBAi.e., 3 years

from the date of executlon of thfs aéeement Therefore the possession
was to be handed over by 16.06.2014. The relevant clause is
reproduced below:

“The Developer will complete the construction of the said
complex within three (3) years from the date of execution
of this agreement. Further, the Allottee has paid full sale
consideration on signing of this agreement, the Developer
further undertakes to make payment of Rs. As per
Annexure ‘A’ (Rupees........) per sq. ft. of super area per
month by way of committed return for the period of
construction, which the Allottee duly accepts. In the event
of a time overrun in completion of the said complex, the
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Developer shall continue to pay to the Allottee the within
mentioned assured return until the unit is offered by the
Developer for possession.”

30. Admissibility of delay possession charges at prescribed rate of

31.

32.

interest: The complainants are seeking delay possession charges.
Proviso to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession,
at such rate as may be prescri‘be:d__‘_%.r.}-d_it has been prescribed under rule
15 of the rules. Rule 15 has b.eEfiég-ﬁigéduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 1;8 de sub-sectmn (4) and
subsection (7) of ,secuml 1 ol

For the purpose of proviso to section 12 section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of lndla highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of Indm marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public.”

The legislature in its wisdom.in the subordinate legislation under the
rule 15 of the rules has determined the prescribed rate of interest.
Consequently, as per website" of “the ‘State Bank of India ie.
https://sbi.co.in, ihé marginal cost of lending rate (in short, MCLR) as
on date i.e.,, 24.09.2024 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 11.10%.

On consideration of documents available on record and submissions
made by the complainants and the respondent, the authority is
satisfied that the respondent is in contravention of the provisions of
the Act. The agreement executed between the parties on 16.06.2011,
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33.

34.

38

the possession of the subject unit was to be delivered within stipulated
time i.e.,, 16.06.2014.

However now, the proposition before it is as to whether the allottee
who is getting/entitled for assured return even after expiry of due date
of possession, can claim both the assured return as well as delayed
possession charges?

To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the. aLlottees on account of provisions in

......

the BBA or an addendum to the“; 3B y "’i?l‘he assured return in this case is

payable as per "AnnexureA Adi@dm to the agreement”. The rate
g

at which assured return has been cogﬁmrmﬁed by the promoter is Rs.
71.50/- per sq. ft. of the super area per month which is more than
reasonable in the present circumstances. The relevant clause is
reproduced below for ready reference:

“The unit has been allotted to you with an assured
monthly return of Rs. 65/- per.sq. ft. However, during the
course of construction till such time the building in which
your unit is situated is-ready.for‘possession you will be
paid an -additional return -of «Rs. 6.50/- per sq. ft.
Therefore, your return payéb!@to you.shall be as follows:

This addendum forms an mtegra.' part of builder buyer
Agreement dated 16.06.2011

A. Till Completion of the building : Rs. 71.50/- per sq. ft.
B. After Completion of the building : Rs. 65/- per sq. ft.”
If we compare this assured return with delayed possession charges

payable under proviso to section 18(1) of the Act, 2016, the assured
return is much better i.e, assured return in this case is payable a
Rs. 35,750/- per month whereas the delayed possession charges are

payable approximately Rs. 23,364 /- per month. By way of assured
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return, the promoter has assured the allottee that he would be entitled
for this specific amount till completion of construction of the said
building. Moreover, the interest of the allottees is protected even after
the completion of the building as the assured returns are payable till
the date of said unit/space is put on lease. The purpose of delayed
possession charges after due date of possession is served on payment
of assured return after due date of possession as the same is to
safeguard the interest of the allo;t&es as their money is continued to be
used by the promoter even aﬂ:er the promlsed due date and in return,
they are to be paid elther the-a:,sﬁg!‘gdx return or delayed possession
charges whichever is hlgher ;_’ 7 RN
Accordingly, the authorlty de{fides that in cases where assured return
is reasonable and comparable with the delayed possession charges
under section 18 and asSﬁred:'re%rri is fpai‘zéble even after due date of
possession till the date of completion o_f.ftﬁq project, then the allottees
shall be entitled to °a\ssin‘ae;d%ﬁréft].g_rr__l or delayed possession charges,
whichever is higher without préjudice to any other remedy including
compensation. : < | '

On considerationof the docu;nénts avéilable» on the record and
submissions made by the parties, the complainants have sought the
amount of unpaid amount of assured return as per the terms of BBA
and addendum executed thereto along with interest on such unpaid
assured return. As per Annexure A of BBA dated 16.06.2011, the
promoter had agreed to pay to the complainants allottee Rs.71.50/-

per sq. ft. on monthly basis till completion of the building and Rs.65/-
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per sq. ft. on monthly basis after the completion of the building. The
said clause further provides that it is the obligation of the respondent
promoter to lease the premises. It is matter of record that the amount
of assured return was paid by the respondent promoter till September
2018 but later on, the respondent refused to pay the same by taking a
plea of the Banning of Unregulated Deposit Schemes Act, 2019. But that
Act of 2019 does not create a bar for ‘payment of assured returns even
after coming into operation and%he payments made in this regard are
protected as per section 2(4) (111)-01" the above-mentioned Act.

In the present complamt %he,, respondent has contended in its reply
that the respondent has' xngma;ed ‘the complalnants that the
construction of Block F is complete wherein the subject unit is located
vide letter dated 27.03.2018. However, admittedly, OC/CC for that
block has not been received by the promoter till this date. The
authority is of the'vie\;v that the construction cannot be deemed to
complete until the OC/CC'is :df)téffisned from the concerned authority by
the respondent promoter Fo'r‘ the said project. Admittedly, the
respondent has paid an amount of "&Rs-.30,9ﬁg,7 50/- to the complainants
as assured return till September I20'.18. Therefore, considering the facts
of the present case; the reéno-nyd'ent is directed to pay the amount of
assured return at the agreed rate i.e., @ Rs. 71.50/- per sq. ft. per
month from the date the payment of assured return has not been
paid i.e.,, September 2018 till the date of completion of the
building and thereafter, Rs. 65/- per sq. ft. per month after the

completion of the building till the date the said unit is put on lease.
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39. The respondent is directed to pay the outstanding accrued assured

40.

41.

return amount till date at the agreed rate within 90 days from the date
of this order after adjustment of outstanding dues, if any, from the
complainants and failing which that amount would be payable with
interest @ 9.10% p.a. till the date of actual realization.

G.IV. Direct the respondent to not create any third-party rights on the

unit in question.

The respondent in the present tter has not yet cancelled the subject

unit and the complainant has s’o’ﬁghtthe directions of the authority for
handing over the possession of the unlt Slnce the authority has already
directed the respondent to han&over ghe possession of the unit
therefore in view of the same the Sald rellef stands dismissed.

G.V. Direct the respondent to pay compensation fm‘ mental agony and
harassment on account of deficiency in service and litigation charges
The complainantﬁi'are also seeking relief w.r.t. litigation expenses &
compensation. Hon'ble Sup.r.éme Court of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and Developers
Pvt. Ltd. V/s State of Up & Ors. (Supra),°has held that an allottee is
entitled to claim compensqtiori &'litigation charges under sections
12,14,18 and section 19 which is to be decided by the adjudicating
officer as per section 71 and the quantum of compensation & litigation
expense shall be adjudged by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer
has exclusive jurisdiction to deal with the complaints in respect of

compensation & legal expenses. Therefore, the complainants may

Page 30 of 32



H ARE RA Complaint No. 7623,
GURU GRAM of 2022 & ors.

42.

43.

approach the adjudicating officer for seeking the relief of litigation
expenses.

In the present case, the authority (Shri. Arun Kumar, Hon'ble
Chairperson, Shri. Vijay Kumar Goyal, Member & Shri. Sanjeev Kumar
Arora, Member) heard the complaint and reserved the order on
30.04.2024, the same was fixed for pronouncement of order on
06.08.2024. However, the said order was not pronounced on
06.08.2024 and was further adg,aurned for orders on 24.09.2024. On
16.08.2024, one of the member S]uzl ‘Sanjeev Kumar Arora got retired
and has been dlscharged fron} lilb duties from the Authority. Hence,
rest of the preSIdlng ofﬂcers gf the Auﬁmrlty have pronounced the said

order.

Directions of the authority

Hence, the authority he;_;retjy ﬁésses this order an& issues the following

directions under sécti_;)n_&ﬁ?{% of the Act: to ensure compliance of

obligations cast upon th&efbi;;miér aé per"thé function entrusted to the
authority under section 34(f) of the Act:

i. The respondent is dlrectgd {p pay the amount of assured return at
the agreed ratei.e., @ Rs, 71:50/- per sq. ft. per month from the date
the payment of assured return has not been paid i.e.,, September
2018 till the date of completion of the building and thereafter, Rs.
65/- per sq. ft. per month after the completion of the building till the

date the said unit is put on lease.
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ii. The respondent is directed to handover possession of the unit on

obtaining the occupation certificate to the complainant, as per the
Builder Buyer Agreement.

iii. The respondent is directed to pay the outstanding accrued assured
return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any, from
the complainants and fallmg whlch that amount would be payable
with interest @ 9.10% p.a. t1H the date of actual realization.

iv. The respondent shall not c-h-arge anything from the complainants
which is not the part of the payment plan/builder buyer agreement.

44, This decision shall mutatls mutandls apply to cases mentioned in para
3 of this order.

45. Complaints stand disposed of. True certified copy of this order shall be
placed in the case file of each matter.

46. File be consigned to the registry.

| ' \enr”
2 Fm:ﬂ) .l '- &W

(Vijay K (Arun Kumar)
Member | Chairperson

Haryana Real Estate Regulatory Authority, Gurugram
Date: 24.09.2024
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