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ComplaintNo. 3332 of 2023

and regulations madethere under or to rhe allottee as perthe agreement

for sale executed inter se.

A. Unit and proiecr related detalls

2. Th€ particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, detay period,

ilany, have been detailed in the following tabutar form:

5, N.

I at sector 104, Gu.gaon,

2 Group Housing Colony

4. 16.07.2011valid till

O1.02.2O\2 ealid rill
2

5.

0
2.

5. l\4/s CreatValue HPL lnfratech Pnvate

RER-A Resistered/ not

(Planning Branch is directed to iniriare
suo moto proceedines]

4022, noor2d. , towe.4.

[As on page no.33 ofcomplaino

B Unit area admeasurinp 2260 sq. ft [supe. Area]

1340 sq.ft. [Carpet-Area]

[As on page no.33 ofcomplaint]
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B. Facts ofth€ complaintl

. Th. compla,nants have made following submissions:

ComplaintNo,3332 of 2023

Letter of respondent for one
additional ca. parking usage

rights

24.10.20t9

(As oD pase no.63 ofcomplaintl

10. Chse 1A Time of Handing Over

Barring unforeseen.i.cumsran.cs and
For.e Majeu.e events as stipulated
hereuder, the possession oi the saiil
Apartnelt is proposed to be, ofier€d
by the Company to the Allottee on or
before 30 Octobe.,2019, plus Sra.e
period of 3 mooths t oh the dare or
thls agreement (hereinafter relerred

ti

h

denranded by the Company

c totime rn thrs regard.

-sri ted Date"l, subject always
,ayDent ol all charges

ding the Basic Sale price, Stamp

Registration Fees and Othert)

tr

lr

11. Due drre otposcssion 30.01.2020

lcalcutated 30.10.2019 + 3 monthsl

1? Totalsalcconsideration

r\ I I r''l
H
tt

Rs.1,53,00,200/-

(Ar on page no. 111 orcomplaint)

e-** o"\P Vl \,1'J Rs.1,53,00,200/

(As on paee no.111 orconrplaint)

1.1. occupation certiflcate



II.

I That the complainants arc law-abidingand peacenoving persons and the

respondent i.e., M/s. Anand Divlne Developers hrL Ltd, Is a company

ircorporated under the Companies Act, 1956 having its registered omc€

at # 711192, Deepali, Nehru Place, New Delhi-110019 and $e project in

question is known as"ATSTriumph " situated in Sector - 104, Gurugram.

That in lune 2019, the complainants relied on the representation and

assurances of ihe respondent and booked an apartment bearing no.4022

PHARERA
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ComplaintNo.3332 of 2023

The project was marketed & dr by the respondenl, and the

complainant booked the

consideration ofRs.1. 00

entplan for a totalsale

nt to mention here that

ve car parking in the

ome letter and in the

Rs.15,30,000/- was made

rhe comolainanLs haiJ|' 1,
p-Pa*tt"*"n"\$r
That on 19.06.2019, t\$h
said letter, an acknowledger

II1,

lV. Thnt on 01.08.2019, a pre-printed, arbitrary, unilateral Flat Buyer

Agre€ment/ Agreement to Sell was executed between respo.dent and

complainants. As per clause 4 of the Flat Buyer's AgreemeDt, the total cost

of the flat \ras Rs.1,53,00,200/-. As per clause 18 of the Flat Buyer

Agreement, the respondent had to give the possession of the flat on or

before 30.10.2019 plus grace period ot 3 months from the date of this

asreemenL Accordinsly, the due date ofpossession was 01.11.2019.It is

by the respondent that the complajnants hac pard ,rgainst dre booking



further relevant to mention here that on 29.05.2019, the respondent

received the occupancy certificate from the competent authorities.
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Comflarnt No.1332 of 2021

30.09.2019 for Rs.20,49,107 /- and on 30.10.2019 for Rs.2,45,893/'

Thatthe complainants kepton paying all the demands as and when ra,s€d

by the respondent as well as per the payment plan. On 30.09 2019, the

complainants issued a cheque of Rs.22,95,000/- and thereafter, the

respondent issued rwo payment receipts against the said paid amounton

(amounting in total Rs.22,95,0

VL That on 24.10.2019, the respo

AdditionalCar Parking

,t

letter having the subtect " One

ph", situated at Sector-

n.e no. 4022" in the104, Gurgaon, Haryana, against Unit

name ofthe complainants and stated t

"". n"'tt,s.r,." i\S\t{" 
{,"

B uyer Agreemen t dated 01-08.2 019.

Car Parking i.e., clause9.1 er Agreement is produced

below for ready reference:

''l1 )lt !: \ith tht :uil dpatnxnt th. alhrt.t hu\ uallnrd

poslession ol the soid aPat ent to the ,totee subiect to

ttatdoty rules an.l4g,l io$

VIL That the respondent vide email dated 23.092019 and 31102019

conffrmed that the complainants have been offer€d an extra/addit,onal

car parkingwithout any additional costand the same would be ment,oned

in the possession letterand in theconveyance deed as well.
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home loan irom PNBHFL of

d by the complainants and on

/ was disbursed in favo. ofthe

ere that the complainants have

re complainants'unit as per the

11.2019 and the complainants

e consideration till 02.11.2019.

tr the possession by then.

isession, the complainants asked

hysical possession of thei. unit.

rg talse assurances and has no

I it was not possible for them to

rdent frequendy to obtain the

)oked

,200/

of th(

01.1
;I

tx

That the complainants have avatl€d

Rs.1,15,00,000/- against the unit bool

02.11.2019, an arnouot of Rs. 1, r4,75,2(

respondent. It is pertin€nt to mendon

pald 100% of the total sale consideratio

That the due date oftbe possession of

Apartment Buyer's Agreement wel0

maae rarment or roo* or tlffi
However, the respondent did]gHtrN

:::,T::;::"ffi

[**-ffi

V11I,

x.

I'v

xt

information pertailing to the possession of their unit. Therefo.e, the

complainants have been followingup with the respon dent th.ough emnils

as wellas their localattendant i.e., Anurag Saklari since 2019 and several

emails have been exchanged between the complainants and the

xll. That the complainants booked the unit in luly 2019 and till date, the

respondent has not even offered possession of the un,t to the

complainants. It is pertinent to mentton here that the respondent ,n its

enail dated 31.08.2 0 21 mentioned that
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XIIL That as per the statement ofthe r ondenL the projectwas r€ady in all

aspects in 2019 and some otth res were also in possession and on

the other hand the resDondent

not been handed over d

statement of the re

"lhe rcaen oJ dela! in hon.ling ovq tout dpartnat is obvjous ohd

betond oot @nnot in vE\| of the outbreak ol pon.lenk due to spr@d ol
Comnaviru' Pleo* notc thdt the pmje.t got read! in all respect in 2019

only- Evq the oc.upancy certifcot w6 bsue.l bt the concemed

outhonq, w larled to oter the po$esoa to the otlotuet. ee wete i
the $oces oI hon.linq ovt the poe$ion aftet the ft-out @rk, even

hdye hon.led over the poskslon to sne ofthe o ottes whoo/e residing

Complarnt No.3332 or 2023

the complainants fr

caused huge financial I

XIV. That on 06-06-2022, the

t the complainants'unit has

is a com p letely con tradictory

rt to mention here that the

arnant as a store and refrain

Therefore, the respondent

d a ledger identical to the

;T. ;H":;ffi f;Sffi ffitrffi ":::,, -,T;:
responaenr'ide .GHAUGfirrI* ro, *,e,a**e
maintenance charges amounting to Ib.48,000/- which is mmpletely illegal

and uniustiffed. Since October 2019, the respondent deprived the

complainants hom the occupation of their properq and asked for

maintenance charges.

xv. That the cause of action for the present complaint aros€ in AugNt 2019

when the one-sided buyer's a$eement, containing arbitrary terms was



torced upon the complainants by the respondenL Thereafter, the cause of

action arose on October 2019 when the respondenlfailed to hand over the

possession of the unit. The cause of action aga,n arose on va.ious

occasions, includjng on many times till date, when the protests were

lodged with the respondent about its failure to deliver the fully developed

proiect and the assurances were given that the delayed possession interest

willbegiven.

X\ I That the compla,nants do nor wa$Ltg wilhdraw from lhe protecr. The

promoter has not fulfflled his obltadon therefore as per obligations on

the promoter under sectior 18(1)tprc.viso, the promoter is obligated to

pay the interest at the pra6cribedirate for every mon6 of delay till the

handing over ofthe possession.

lrHARERA
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ConplaintNo. lll2ot202l

Reliefsought by the complainantsi
-lh€ conlplunants hnve sought following relief(sl:

c.

4.

il::ff :::ffi"ilffi HHffi:::"i'n'f 'ihe 
fu v

Dired oe resq6nxqnt foF{ {QFp yosrrsoon charses from the

aue aate of posHsid"n lll,XraYahdover olpossession or the flat.

Dircct the respondent to allot 2 car parkings to the complainants

and mention about th€ same ln registration documents/conveyance

deed.

Direct the respondent to exe€ute conv€yance deed in favour of the

D. Reply by the respondent
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Comtlainr No lll2olZ02l

thercofand the respective iqhts blisotionsofthe Porties sholl be settled
anicabl! by nutuol di{usi
orbitotion. The orbitrotion

The r€spondent has made following submissions by way ofreply:

Thatthe complaint is not maintainable for the reason thatthe agr€enent

contains an Arbitration Clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event ofany dispute i.e.

Clause 39 ofthe Buyer's Agre€menl which is reproduced for the ready

reference ofthis Hon'ble Forum-

"All ot antdkpute odsing out ofortouching upon ot in rclotion ro the tetns oI
this Agreehent or i.s terninotion, including the interptetation and vahdtty

I

and Coh.iliarion Ad. 1996 os
n.minntpn hv thP Boot.l o
proceedtnes ot the oJli@ .

ih rhe ehe shall be settled thrauah
sholl be saver^ed by the arbitrotion
to.lote A ele a.bitrotor who shull he

onpanr shollhold rhe oinonon
ida The allottee hercby canlirnr

t. nore pouulorlt an the
e Bootd of DnecbR olthe

.TheCouruotNotdo, r ot

a
of law abiding ace loviDg persons and has

rif c e rcl u ean of a l1 othe t cou rts olone hove the eK I u sve
treB o.inng aut of/touching an.l/or conce ths this
ol the ptoce of ekcutioh ar stbject notter af th6
otdes in eqral p.oporttoh sho po! the Ierr .l the

alestate company having lmmensetl That the respondent

Roodwill, comprised

always belicved in satisfaction of its customers.'lhat the conrplainant,

nlter checking the veracity ofthe project nanely,'ATS Triumph'. Sector

t ofa residentialunit and agreed

to be bound by the terms and conditions ofthe documents executed by

the panies to the complaint. lt is submitted that based on the application

oa the complainant, unit no. 4022, Tower no. 4 was allotted to the

complainant by the respondent.

III. Thatthe Buyer's Agreementwas executed on 01.08.2019.It is p€rtinent

to mention herein that the Real Estate (Regulation and Development)

Acf 2016 was not in force when the Agreement was entered into



lv.

V

between the complainantand the respondent. The provisions ofthe Real

Estate (Regulation and Development) Act,2016 thus cannotbe enforced

project. Some of the Force Majeure events/condirions which were

beyond the controloithe respondenr and affected the implementation

ofthe projectand are as under:

Il Inability to undertake the construction for approx. 7-8 monrhs due

to Central Governmenfs Notification with regard to Demonetization

which have materially atre

lll orders Passed by National Green Tnbunai.

Non-Payment of lnstalments by Allottees.

Inclement weather Conditions viz. Curugram.

al

o.

truction and progress of the

xD

ID
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That it was agreed that as per Clarrse 4 of the Buyer's Agreement, the

consideration of Rs.1,53,00,200/- was exclus,ve of other costs, charges

including but not limited to EDC/IDC, Power Back up, IFMS, maintenance,

stamp dutyand registration charges, servicetar proportionate tares and

Clause 12 of the Buyer's Agre paymeDt bythecomplainants

was to be the essence ofthe a

That the possession oa rh to the complarnants in

accordance with th itions of the Buyer's

to the occurrence of

Yl That the ,mpleme

payment of instalme Iso due to the events

and conditions whirh of the respondenr and

ComDlaintNo. 3332 of 2021

o



VII. That the respondent after completing the construction of the un,t in

question, applied for the grant of the Occupation Certificate on

20.12.2018 and the same was granted by the concerned authoriti€s on

29.O5.2079.

VIII. That the complainant is a real estate investor who has invested his money

in the proiect of the respondent with an intention to make profit in a

short span of time. However, his calculations have gone wrong on

accountofslump in the realestate marketand they are now deliberately

tryingtounnecessarilyharass,pressurizeandblackmailtherespondent

to submit to his unreasonable demands.

6. Copies ofall the relevant e been duly nled and placed on

*HARERA
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the record. Their auth

E. lurisdiction ofthe

7. The authoriry observ

Com.lainiN. :l1r7.r702:l

nce, the complaint can

nts and submissions

ell

)

jurisdiction to adjudicat

E.l Territorial iurisdiction

8. As per notiffcation no. l/92/2otr7-[rcP daied 14.12.2017 issued by

Town and Country Planning Departmenl the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Curugram District for all

purpose with offices situated in Gurugram. ln the present case, the project

,n qu€st,on is situated within the planning area ol Gurugram District.

Therefore, this authority has complete territorial iurisdiction to dealwith

the present complaint.

E.II sub,€ct matter iurisdicrion
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Complarnt No. l33l of 2023

TheSection 11(a)(a) of theAct, 2016providesthatthepromotershall be

responsible to the allottee as per agreenent for sale. Section 11(a)(a) is

reproduced as hereunder:

scctiq 11(4)(a)

Be rcsponsible lot ol obligotions, responrbilities, ond

Junctions under the provisions olrhis Act or the tulet and
regulatiohs node the.eunder ot to the allonees as per the
asreemat lor sote, ot to the osciation ofottottees, os the
case hay be, til) the convryonce of oll the opotthent, ptots

ot buil.lingi as the case na! be, to the o otteet ot the
to th. osociaion al ollottes or the

.onperent outhonty,6 
tne d6. noy be.

So, in view of the provisions of th; act quoted above, the Authorty has

complete jurisdiction to decide the complaint regard,ng non-compl,ance

otobligations by the promoter leaving as,de compensation which is to be

10.

decided by the adjudicating officer if pursued by the complainants at a

r. tindings on the objectlons mlsed bythe respondent:

F.l. Obi€ction regardhg delay due to force mai€ureevents.

11. The .espondenFpromoter raised the contention that the construction ol

the proj.ct was delayed due to lorce maj€ure conditions such as vanous

orders passed by Hon'ble Supreme Court and otherAuthorities to curb the

pollution in NCR. It furlher requested that the said perjod be excluded

while calculating due date ior handing over ofpossession. The Authority

observes that the .espondent has placed reliance on orders ol

Environment Pollution (Prevention & Control) Authority and Hon'ble

Supreme Cou.t oi lndia to curb the pollution in the NCR. Further, in the

instant complaint, as per clause 18 ol agreemeDt dated 01.082019

executed between the parties, the due date oihanding over of possession

was provided as 30.01.2020- G.ace period of 3 months is allowed being



unconditional. The respondent-builder in the instant matter has already

obtained the occupation certificate of the complainants unit from the

competent authority on 29-05.2079. Hence, the plea regarding

admissib,lity of any further grace period on account of aforesaid

ciromstances is untenable anddoes notrequire any further explanation

F.II. Ob,ectlon regardlng complainants b€ing investors.
12- The respondent has taken a stand that the complainants are the investor

and not consumers and therefore, they are not entitled to the protection

*HARERA
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ofthe Act and thereby not e

ot the Act. The respondent

states that the Act is enacte

ComplaintNo 3332o12023

complarnt under sechon 31

hat the preamble ol the Act

nterest of consumers of ihe

real estate sector. The Autho.ity observes that the respondcnt is correct

ir stating that the Act is e.acted to pr the interest oiconsumers ofthe

real estate sector. It is settled principle of jnterp retatlon that preamble is

s main aims & objects of enacting a

epromoteritthepromoter

"2u)"ottottee" in rctation t a rcot estnte projeet neons the pqen to
\|hon a plot, apartndt or building, os the cose noy he, has been

ototted, sotd (whether as heehotd or teosehold) or otheNiv
tronsletted br the prcnoter,ond inclutldthe pertun who subsqL .ly
dcquires the id ollotqent thrcush sale, tonsfer or othtuise but

contravenes or viohtes any provisioDs of the Act or rules or regulations

made thereunder Upon careful perusal oaallthe terrns and conditions of

the apartment buyer's agreement, it is revealed drat the complainants are

buyer and they have paid totalprice ofRs. 1,53,00,200/- to the promoter

towards purchase of an apartmert in its project. At this stage, it is

important to stress upon the definition ofterm allottee under the Act, the

same is reproduced below for readyreference:

cannot be used to dclcat thc

, itis pertinentto note that any



doesnotincludeopeMntowho tuch plol dpotrnat or building, os

the cose nay be, is given on renti

13. ln view ofabove-mentioned definition of"allottee" as wellas all the te.ms

and conditions of the apartment buyer's agreement executed between

promorer and complainants, it is crystal clear that they are allo$e€(s) as

the subject unit was allotted to them by the promoter. The concept of

investor is not defined or referred in the Act. As per the definition given

under section 2 of the Acl there will be "promoter" and "allottee" and

*HARERA
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I.lll. Obiection regard

reason ttrat ttre aere/S
thedispute resolutionm

The Authoritvis ofthe

ComplaintNo 3l32of z0Zl

there cannotbe a party havinga stqtus of"investor". Thus, the contention

otpromorer that the allortee beinE ,stor is not entitled toprotection

olthis Act also stands rejected.

14

15. oftheauthoritycannot

be fettered by the

jurisdiction of civil c

ofthis authority, or the Real Estate AppellateTribunal. Thus, the intent,on

to render such disputes as non-arbitrabte seems to be clear. Also, section

88 of th€ Act says thatthe prov,sions ofthis Act shallbe in addition to and

not in derogation ofthe provisions olany oth€r law for the tim€ being in

force. Further, the authority puts reliance on the catena ofjudgments of

the Hon'ble Supreme Court, particularly in /Volioaal Seeds Corporation

Limited v. M. Mailhusudhon Reddy & Anr, (2012) 2 SCC 506, wherein it

hasbeen held that the remedies provided underthe Consumer Prot.ction

on clause rn the bLryer's

s withrn the puBiew

rmplaint ls not maintainable for the

n arbitration clause which refers to

e adoptedbythe parties in the event



Act are in addltlon to and not in derogation of rh€ other laws in force,

consequently the authority would not be bound ro refer part,es to
arbihanon even ifthe agreemenr between the parties had an arbitration

C. Findingson the reliel soughr by the comptainanls.

C.l. Direct the respondenr to give the physical possession ot the fully
developedandconst.uctedflatwithattamenities.

16. As pe. docunrents available on reco.d, the respondent has failed to offer

the possession ol the allotted un,t to the compl:inanrs atter obrainrnS

occupation certificate rrom competentauthorityon 29.05.20t9.Although,

the respond.nt has alleged rhar the offer ofpossessron was nrade by rhe

respondent to the complainants on 01.11.2019 but failed ro provide any

document regarding the same.

17. I. view ol the above, the respondenr/promorer rsdirected rocompterc rhc

work otthe subject unit in all aspectand handove. physical possession or

the unitto the co mplainants with in a periodoaone month from thc dare of

G.ll. Direct the r€spondent to pay delayed poss€ssion charges from

the due date ofpossesslon till acrual possession ofthe flai.

18. ln the present conrdaint the complainants ,ntend to conrrnue wrth rhc

project aDd are seeking delay possession chartes as provrded unde. thc

proviso to section 1u(1) ofrhe Act. Sec. 18(1) proviso reads as under:

ffHARERA
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ComplarnrNo 3312 o, 2021

Se.tion fi: - Retum oJ onount an.l comp.nsotion

"lf the pronotet loib to conplete or is lnoble to gite pNessioh ol
on oportnena plot ot bujlding,-

Protided that where on allouee do.s not intend to withdro* ltuh
the project, he shall be poid, by ke pronoter, int restfot every nonth ol
delqt, ti the honding over of the posession, ot such rate 6 noy be
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Complainr No. 3ll2 ot202l

19. As per clause 18 of the buyer's agreem€nt dated 01.08.2019, the

possession ofthe sub,ectunitwasto behanded over by 30.01.2020. Clause

18 ofthe buyer's agreement provides for handover ofpossession and is

reproduced below:

18. fine of honding over posqsion
"Boring unfarceen circunstanc$ ond Farce Mateurc evenLt as
niprtoEd her n.l*, the po*$ion of the soi.t oporthent is
prcposed to be oJlered by the Conpany by the Allottee on or belore
30 october 2019, plus thre. nonths of gmce period ltun the
ttot" ol this og@nent, \ubE(t otwoyr b t,nplt povnPd ototl
,ho.oe. i4.tudi4s thc Bor. Shle Ptre' Sloap Dtg .eq'soot,o.
Fces ond other C hdrges os sripuLot d hqein ot as moy be denanded
by the conpon! jion tine @ dihb tn this regord

20. Atthe inception, itis relevantto coiimenton the pre_set possession cl:use

oa the buyer's agreemenl wherein th€ possession has be€n subjected to

numerous terms and conditions +d force majeure circumstances. The

drafting oith,s clause is not only vague but so heavily loaded in favour of

the promoters that ever, a single defaulr by the allottee in fulfilling

obligations, formalities and documentations et . as prescribed by the

promoter may make the possession clause krelevant for the purpose of

allottees and the commitdent date forhanding over possession loses its

meaning. The incorporation ofsuchclause in the bLryer's agreetnent bythe

promoter is just to evade the liability towards timely delivery ofsublect

unit and to deprive the allottee ol his right accruing after delay in

possession. This is justto commentasto howthe builderhas misused his

dominant position and drafted such mischievous clause in the agreement

and the allottee is left with nooption but to sign on thedotted lines

21. Admissibility ofgrace period: The respondent/promoter has proposed

to complete the construction ofthe sa,d buildiDg/unit by 30.10-2020. In

th€ present case, the promoter is seeking 3 months'time as grace period.

The said period of 3 months is allowed to the promoter being



unconditional. Therefore, the due date of possession comes out to be

30.01.2020.

22. ln the present complainl the complainants have send an ema,l to the

respondent company on 26.02.2021 unrh regard to handing over the

possession of the allotted unit. The relevant portion of the said mail h
reproduce as under for ready r€ference:'

trHARERA
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Complarnt No. lllz ol202l

"Hopeyou dre rlolng we !.

lE been o long ttme , I wrote bock to you. rhis COVID just
rlisconnecterl the |'hole world.
Not surc, ifyou rmembet us or not,lust wonted to retuind you
thot we boutht on aportmeat 14022 ht ATS lriuntp .lurig
Ju|y,2019.
I wont to check on the status of possession Jor my flat, since we
ore plohhing to.ome to lndia donng mqy 2021 dn.! wdnted to
con plete the teglsttotion process oh.l po.session of the

Let ne know iJ any other.letoil' are neete.l lrom our pnd

A mbi ko sd k I oni Bh ardwdj"

[E,tphosis supplied]

23. Thereafter, the complainants again approached the respondent for

handins over oi possession and the r€spondent has replied vide email

dated 01.03-2021. The relevant portion ofthe said mail is reproduce as

under for ready reference:-

"Fvt...Pleose toke urgentdcnon os ps below e-moil"

24. The respondent replied the e-mail on 01.03.2021. the relevant portion oi

thee-mail is reproduced below:

'' with refe.ence to your mau below and subsequenttoour telecom
held, this ls to inform you thatwe have not€d downyour request,lt
will takeapproxlmately90 days tocomplete thesald unlt.Once the
seme is ready we will into.n you"

lEmPhasc suPPliedl



25. This implies that the development work was still pending, and because of

aforesaid reasons, the respondent was not in position to handover rhe

physical poss€ssion of the said unit to the complainants.lt is well settled

that for constituting a valid otrer ofpossession, the project in which the

allotted unit is situated should be complete in all aspect and must be in a

habitable condition, sothatan allottee maybe able to occupy the sam€.ln

view ofthe above, the alleged oifer ofpossession dated 01.11.2019 even if
was ,ssued to the complainants (which the responde.r failed to bring on

*HARERA
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record) cannot be considered as vilid ofer of possession in the eyes of

law. A5 mere offer of possessio has no meanine and serves no

purpose iI actual possess ion of the unit cannot be handed over in vicw of

spondent vide above said .mails dated
. (r\

01.0 r.,,01' resta r vely.

rfpossession, at such rate

under rule 15 ofthe rules.

. (r\
26. Admissibility of d possession charges at prescribed rate ot

interestrThe.ompl ossess,on charges at the

prescnbed rate of int

proviso to section 18 pr

rlithdraiv from th. projcct,

Rule 15. Pr.sflbed ruE oJint$t- IPtulso to edion 12,
vction 7a ond sub-*ction t4) ond tubvction O) oJ

(1) For the purpn* of ptovie to secnon 12j scaion 13; ond
sub-ecrions &) ond O) ol ection 1e, the "interest at the
rcte prescribed" shall be th. state Bank oI lndio highest
harginal cost ol lending rote +2%.:

Provided that in cae rhe State Dank ollndia norginol
cost of lending rote (MCLR) is not in uv, it shal be
reploced by such benchrotk len.lins rct* whicl, the State
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ensu re uniform practrce rn allthe cases.

28. Consequently, as per website of the

Bank of lndio nat fx lrod tine to tine lot t.n.lins to the
qenetulpubli..

27. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest. it will

dare i.e.,09.10.2024 is 9.10%. A

w,ll be marginalcost ofle

The delinition of term '

nrovides that the ra

promoter shall be lia

section is reproduced

State Bank of l.dia i-€.,

g rate (in short, MCLR) as on

he prescribed rate otinterest

Complarnt No 3332 of 2023

ble from the allottccs by thc

m
1to the rate ofinterest which the

s. in case ofdefault. The.elevantheall
, ^/a

Iroh the.lote the prcnotet rcceived the odowt o. oh! pa.t
th.r@J till the dore the anount or port thq@J and interest
thq@n is refunded, aDd the intercst poloble b! the alotEe to
the p/onotet sha be fron the dote the ollotte dehults in
potn t to the pronot4r till the dote it is poi.li

30. Therefore, intereston the delay paynents from the complainants shallbe

charged atthe prescribed rate i.e.,10-85% by the respondents/promoters

which the same is as is being granted to the complainants in case of

delayed possession charges.
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31. On consideration ofthe documents available on record and submissions

made bythe parties regarding contravention as per provisions oftheAct,

the authority is satisfied that the respondent ,s in contravention of the

section 11(a)(a) oftheAct by not handingover possession by the due dat€

as per the agreement. By virtue of clause 18 of the buyer's agreement

executed between the parties on 01.08.2019, and the due date of

possessio. was specifically mentioned in the apartmentbuyer agreement

as 30.01.2020. Occupation certificate was granted by the concerned

authority on 29.05.2019. The aut\grity is of the considered view that

rhere 15 delay on the part of rhe tespondenr ro handover the physical

possession olthe subject flat and it is failure on part of the promoter to

fulfil its obligations and responsiuilitles as per the buyer's agreemenr

dated 01.08.2019.

32. Section 19(10) oftheAct obligates.the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

cedficate. In the preseni complalnl the occupation cert,ficate was

granted by the competent aithorltl, on 29.05.2019. The respondent failed

to ofer possession of the unit in queshon to the complainants. ln the

present (omplaint the complarnan& h.ve sent ernails ro rhe respondenr
I

wrrh regard to handing over the possession ol rhe alloned unit. The

respondent has replied on the vide mail on 01.03.2021 and stated that

they w,ll take 90 days of tim€ to mmplete the unit and will inform the

complainants soon. But till date the respondent has not handed over rhe

physical possession ofthe unit.

33. Accordingly, the non'compliance of the mandate contained in section

11[4](a) read with section 18[1) ofthe Act on the part ofthe respondent

is established. As such the complainants areent'tled to delayed possession

charges at prescribed rate ofinterest i.e.,11.10 % p.a. w.e-i. 30.01.2020 till
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the handing over of possession of the allotted unjt after comptetion of

development work as per provisions ofsedion 18[1] ofrhe Ad read with

rule 15 olthe rules and section 19[10) ofthe Act.

C.UL Direct the respondent to allot 2 car parkings to the
complainants and mention about the same ln registrarion
documents/conveyance deed,

34.In the present com plaint, the complainants were aUorted an additionalcar

parking space. Vide email dated 23.09.2079 and 30.10.2019. the

reipondpnr hdd ronflrmed rhc crtra/addirjonal .dr parkrng wrthout dny
L

additioDal cost and the same viould be menrioned in the otier of
possession and the conveyance deed. The relevant part of the email is

HARERA

" Deor Mr. Vishal,
As per my conlirmaaion with Mr.
card lor your booktng, we ulouht

ComplainrNo 3312 of 2023

Kulpreet regarding your scrakh
like to inlorm you that you hdye

lEmphasls suppliedl

35. Thus, in view oftheaforesaid circumstances, the respondent is directed to

provide the car pa*ing space as agreed between the parties and admitted

by the respondentvide emails dated 23.09.2019 and 31.10.2019.

been ollered otft e^tra car parki\q vrith no o.t.tttionat cost

lEmphasis suppliedl

Reler to the trailing matl, we \,/outd like to confirm that you hlve
been oJJered two caf pd*ing on the basls ol the car parking tetter.
Allotment oltwo car park would be mentloned in your porsessio,
kit dnd the conveyance deed olyour ldt tn ATS Triumph
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G.Mir€ctthe respondentto €xecure conveyance deed in favour of
the complainants.

36. In the present complainf the .espondent has obtained rhe occupation

certificate on 29.05.2019 from the competent authonty. As per section

11[aX0 and sect,on 17(1] of rhe Act o12016, the promoter js under an

obliSation to get the conveyance deed execured jn tavour oi the

complainant. Whereas as per section 19(11) oftheActof2016, the allottee

is also obligated to participate towards registratjon of the conveyance

deed olthe unitin question.

37. In view of the above, the respondht b directed ro execute conveyaoce

deed in lavour ofthe complainant in rerms of section 17(1) of the Acr ot
2016 on payment of stamp du$, and regjstration charges as applicable,

within three months irom thedate ofthis order.

H. Directions oftheAu

Hen.e. the atrthori order and issue the lollowing

direct,ons under se.tio

cast upon the promoter as

mpliance of obligations

enlrusted to the authority

The respondent/promoter is directed to complere the work of rhe

subject unit in all asp€ct and handover physical possession ot the

unitto the complainants within a period ofone month.ftom rhe date

The respondent is directed io paydelayed possession charges at the

prescribed rate of interest i.e., 1 1.10% p.a. for every month of delay

on the amountpaid bythecomplainants from duedate otpossession

i.e. w.e.t 30.01.2020 till the handing over of possession of rhe

allotted unit after completion of development work as per
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provisions ofsection 18(1) of th€ Act read with rule rS of

and section 19(10) oftheAct.

iii. The rate ofinterest chargeable from the allottee by the

case ofdetuultshall be charged at the prescribed rate i.e., 11.

th€ respondent/promoter which is the same rate ofi

the promoter shall be liable to paythe allottee, in case of

the delayed possession charges aspersection 2(za) ofthe

iv. Tbe .espondent is directed to provide the car parking

ag.eed belw€en the pa

emails dated 23.09.2019 019.

v. The respondent is pxe.trte .oDvevance deed ,n

the €omplainant,in-terms of section 17[1) of the Act of 2I7[1) (

payment of stamjr-dury and registration charges ,cable,

within three months irom thedate ofthis order'

(r

lyoby

which

39.

Complaint stands di

Fil€ be consigned to

ryAuthority,
09.to.2024

Gurugram

oI2023
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