
HARERA
complainr No. 4643 ol z02l

GI]RUGRAI\I

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
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1. sarabdeep Khanna
2. Ash,sh Khanna
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Versus

Itl/s Emaar MCF Land Ltd
Officeatr- llouse 28, Kasturba GandhiMar&
N.w'Delhl-l I0001

1

CORAI!4:
Shri. Adrok Sangwan

APPEARANCE:

lasdeepKumar (Advocatel
DhruvRohtaei [Advocate')

ORD!R

The present complaint has been filed by the complainants/allottees under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short the Aco read with rule 28 of the Haryana R€al Estate ( Regulation and

Developmentl Rules, 2017 (in shoG the Rulesl for violat,on of section

11(4)(a) of the Act wherein it is inter alia p.escribed that the promoter

shall be responsible for all oblieations, responsibilines and tunctions under
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2.

the provision oftheAct or the rtrles and regulations made thereunder or to

th€ allottee as p€r the agreement for saleexecuted inter s€.

Unit and prolect related details

Th€ particulars of unit details, sale consideration, the amount paid by the

complainant, date ofproposed handing overthe possession, delay period, if
any. have been detailed,n the tollowing tabular form:

Sr.

l ,Curgaon Greens", Sector102,
Village Dhankot, Gurugram-

? 95829.92 sq mrrs.

3. Group Housing Colony.

4. Licence no.75 of2012

Dated-31.07.2012

Regist€red

1391201? /2294 dated
05.12.2077

6. cGN'04'0502, Floor-5th , Tower
04

[As on page no.27 ofcomplaint)

15s0 sq.ft [super-Area]
(As on pase no.27 ofcomplaintl

8. 25.01.20t3

(As on page no.20 ofcornplaint)

, D:te of execution of buyer's 26.06.20t3

(As on page

clause 14 POSSESSION
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(a) Ttme ofhandlng over the

Subject to tems ol thk clouse and

bq ins hrce nojewe conditions, ond

subject ro the Allottee haing conplied
whh oll rheernsond condi.ions ol this
Agrcenena and not being tn de[otlt
under ont of ptovisions of thts
Ast.enent aid conplionce with oll
proisiont lothdlitiet docunentooon
etc., os prevnbe.l by the Conpd^y, the

Conpont propovs to hond over the
po$essior ol the Unit Pi,J'in 36
qhtrtr str) non.,'s l$i fie dote ol
srrtl ol consttuctton ., subject to

tinely conpliance ol the prcvkions al
rhe Agrcenent by the Allottee. The

allottee agrees ond understonds that
the Conpony shall be entitled to o
qtuce perlod ol s (Fve) nDthr, It
appuing ond obtoining the conpletion
certifcote/occtpation cettif@te in
rtspqt ofth. Unit ond/ot the Proiect.

lt. Due date ofpossession 28.1r.2016

lc.lolat d 36 honths rmm d.E or sbd or

.oErruction i.., 23.06.2013 plus grace

t). Tnr.l sales.onsideration Rs.99,36,551/-

(As per5.O.A dated 27.09.2023 on
page no. 77 of complaint)

r3. Amount paid by the Rs.99,36,551/-

(As per S.O.A dated 27.09.2023 on
paSe no. 77 of complaint)

14. Occuprtion cerrifrcate 't6.07.2019
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[As on page no. 145 of reply)

15 offer of possession '18.07.2079

[As on page no.80 oicomplaint]

lJnrth.ndoverletter t2.o9.2079

(As on pase no.85 ofcomplaint)

17 o5.t2.2019

[As on pase no- 168 ofreply)

L

II

respondent where the respondent explained and highlighted the

amenities of the proiect like loggers Par[ ,oggers Track Rose ga.den, 2

swimming pool, amphitheater, etc., and told that towers 03, 14, 17, and 19

are only available for advance booking and each tower will have C+13

floors and on every 13lI floor of these towers there will be a penthouse

constituting floor no 13th and 14rh. Relying on these details the

complainants enquire the availabiliry of flat on sth floor in Tower 04

which was a unit an area of1550 sq ft.

B. Fa(tsof thecomplaint

The complainants have madethe lollowing subm,ss,on:

That the complainants are law abiding citizens and the respondent 
's 

a

real estate development company incorporated under the Comp.rnies

Aci,r956, working in field oiconstruction and development of residential

as well as commercialprojects across country in the name of Emaar MCIi

Land Limited.

That somewhere in the month of lan.uaty 2072, the respondent

approached the complainants with an offer to rnvest and buy a flat in thc

proposed project. On 30.01.2012, the complainants had a meeting with

tt
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tll. That the complainants booked a residential flat beanng no. 0502 on 5'i

Floor in Tower - 04 admeasuring approximate super area of 1650 sq. ft.

and accordingly paid Rs.7,s0,000/- asbookingamount on 24.01-2012.

lV. That in the said application fo.m, the price of the flat was agreed at the

rate of Rs.4530/- per sq. ft- At the time ofexecution ofthe said application

form, it was agreed and prom,s€d bythe respondent that there shallbe no

change, amendment or variation in the area or sale price of the said flat

from the area o. the price commited by the respondent in the said

appucation form or agreed otherwlqe.

V- That on 25.01.2013, the respondelt issued a provisional allotment l€tter

which consisted many illegal t€rms and conditions wholly in favour ofthe

respondent. Thereafter on 26.062013, a builder buyer agreement was

executed on similar illegal, arbitrary, unilateral and discriminatory terms.

Vl. That as per the Clau5e - 14 ol the builder buyer's agreement dated

26.06.2013, the respondelt had agreed and promise to complete the

consrruction of the said Rat and deliver its possession within a period of

36 months with a five [5) months grace period thereon from the date of

start ofconstruction. Howeverthe respondent has breached the terms and

failed to fulnll its obliSatiois and has not delivered possession ofthe unit

within the agreed lime frame. The proposed possession date as per

Buyer's Agreement was due on 14-06 2016

Vlt. That the respondent had raised various demands for the pavment of

installments from the complainants and the same were duly paid and

satisfied by the complainants.

VIIL That as perAnnexure ul (Schedule oiPayment)of the Buver's Agreeme nt,

the sales consideration of the udit was Rs.91,37,925/'(including the

charges towards Basic Price - Rs.7 4,7 4,525 / ', Govt Charges ( EDC & I DC) -

5,70,900/-, Club Membership - Rs. 50,000/-, IFMS - Rs 82,500/ , Car Park
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IX

Rs 3,00,000/-, PLC forCorner Rs 82,500/-and PLC for CentralCreen Rs

4,95,000/-) exclusive of Service Tax and GST, but later at th€ time oa

possess,on, the respondent added Rs 30,076l' and increased the sale

consideration to Rs.91,68,001/- without any reason for the same and also

charged IFMS of Rs 82,500/- sepa.ately, whereas IFMS charges were

already included in the sale consideration and in that way the respondent

has twice charged IFMS from the allottees. The respondent had increased

the sale consideration by Rs.1,12,575/- (Rs.3007S + Rs.82500) without

a.yreason, which is illegal, arbitrary- unilateral and unfairtrade practice.

That the complainants have paid ttp entire sale consideration along with

appl,cable taxes to the res?ondent for the unit. As per the statement

issued by the respondent, the. €omplalnants have already paid

Rs.99,38,542l- towards the total sale consideration and applicable taxes

as on today and now nothing ls pending to b€ paid on the part of the

That on the due date for handing over possession of said unit was

28.06.2016. The complainants have approached the respondent time and

again for inquir,ng the status of;eliv€ry of possession but none had

bothered to provide any satisfactqry answer about the completion and

delivery otthe unit.

That the offer ofpossession offered by the respondent through "lntimation

ol Possession" was not a valid offer ot possession because respondent

offered the possession on 18.07.2019 w,th stringent condition to pay

certain amounts which were never a part ofthe buyer's agreement and at

the time of offer of possession, the respondent did not adjust the penaltv

for delay possession as per the Act 2016. The respondent also demanded

an Indemnity-cum-Undertaking along with final payment, which is illegal

XL

I
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and unilateral demand and also it did not even allow the complaina.ts to

visit the property before clearingthe finaldemand.

xll. The respondent demanded two year advance maintenance charges which

was never agreed under the buyer's a$eement and also demanded a lien

ma.ked FD ofRs.1,72,643/- on the pretext offuture liability against HVAT

for the period of (01-April-2o14 to 30-ru.e-20171 which is also a unfair

trade practice. The respondent left no other option to the complainants

but to pay the Two year maintenance charges amounting to Rs.1,44,540/-

and submit a Fixed Deposit of Rs.1;12,643 /- with a lien marked ln favou r

of the respondent and Rs.3,37,400/- towards e-Stamp duty and

Rs.45,000/- towards regisradon ciarges in addition to final demand

raised by respondent along with th; offer ofpossession. The respondent

hand over the physical possession of the unit to the complainants on

72.09.20t9.

XIIL Thatthe GST Tax which has comelnto forceon 01.07.2017, itis a fresh tax.

The possession of the aparEnent was supposed to be delivered to

complainants on 2A.06.2016, the*fore, the tax which has come into

existence after the due date ofposstssion, thus this extra cost should not

be levied on the complaina$s, sincqthe semewould not have fallen on the

compla,nants if the respondent had offered the possession of the unit

within the time stipulated inthe builder buyer agreement.

xlv. That the cause of action accrued ,n tavour of the complainants and again st

the respondent on 30.01.2012 when the complainant had booked the unrt

and it further arose when the respondent failed /neglected to deliver the

unit on the proposed deliverydate.The cause ofaction iscontinuing and is

still subs,sting on day-to-day basis.

C. Relief sought by the complalnants:

4. The complainants have sought following reliet[ri .
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b)

Direct the respondent to pay interest at the rate of 18% on account of

delay in offering possession or Rs.99,38,542l- paid by th€ complainants

from the date of payment till the date o[delivery o'possessioni

Direct the respondent to return Rs.1,12,575/- unreasonably charged by

the respondent by increasing the sale price after €xecution of th€

Direct the respond€nt to return entire amount paid as GST Tax bv th€

complainants between 01 .07 2017 6 2A-72 2014'

d) Direct the complainants'bank to remove the lien marked over l-ixed

Deposit ol Rs.1,72,643/_ in favour of the respondent on the pretexl of

future payment of HVAT for the period of (0104'2014 to 30 06'2017)'

and also order to direct tespondent to assist th€ process of removrng

llen by providing NoC for thesame.

.) Direct ihe respondent to pay an amount of Rs55,000/_ to the

complainants as cost ofthe present litigarion'

5. On the date ofhearin& the authority explained to the respondeni/pronroter

about the contraventions as all€ged to have been committed in relation to

section 11(4) (al olthe Act to plead guilty or not to plead guiltv'

Reply by the respondent,

Th€ respondent has contested the complainton the following grounds: _

L That the complainants are estopped by rheir own acts' conduct'

acquiescence, laches, omissions etc. from filing the present complaint' It is

submitted that the complainants have been enjoyingthe said unit without

any demur/prorest. That the possession was offered to th€ complainants

on 18.07.2019 and the unit was handed over on 12'09'2019 and

thereafter, a conveyance deed dated 05'122019 was also executed The

lack ol bonafide of the complainants is apparent that after conclusioD of

th€ entire transaction on the execution of the Conveyance Deed and the

D,

Pase s or 25
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compl€tion ofall obligations ofthe respondent, they chose to remain silent

lor such a long period and have approached this Authority to extort

That the present complaint is not maintainable,n view ol the fact that the

conveyance Deed has already been executed and the respondent is

absolved of all or any liability towards delav possession charges, €ven in

terms of Section 11(41 of the Real Estate (Regulat,on and Development)

Act,2016.

That the complainants, upon the haldover of possession and execution

of the Conveyance Deed, the auo+e has accorded his satisfaction to

the services provided by the d€velbper and voluntarily discharSed the

dev€loper oi all its liabillties under the Buyer's Agreement' The Unit

HaDdover Letter dared 12 09.2019, execured by the complainants clearly

records "Itpon occeptonce ol possession, the llibllities and obligotions

ol the Comryny os enumeroted ln the ollotment letter/ Agreement

executed tn lavour of the Altottee stond sotlsfled" Thus, the respondent

is discharged of all liabililet hclhding the claim of Delav Possession

Charges, which are being claimed by wav ofpresent conplaint'

Thatthe complainants have even accorded their satisfaction and non claim

ofcompensation in the recitals ofthe Conveyanc€ Deed dated 05 12'2019'

Thus, the complainants cannot now be atlowed to retract from thei'

affirmations and claim more compensation, that has already been granted

to them- The complainants were fuUy satisfied by the compensation of

Rs.g1,527l credited on account of Anti proflting and Rs'3'93'017/-

credited on accountotdelay in tOP, byth€ respondent to the complainants

on 12.04.2019 and 1807.2019 respectivelv and never raised anv

srievance to th€ same.
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VL That the instant complaint is barred by limitation. The compla'nants have

received the offer of possession on 18.07.2019, on which the cause or

action for claiming the delav compensation has arisen' Th€ present

complaint has been nled on 01 10.2023, after a gross delav oimore than 4

years. The €omplainants cannot be allowed to sleep over its rights

indefinitely and wake up at any time as he pleases and the respondent

cannot be hetd at gunpoint tor indefinite period oftime'

Vll. That the complainants had approached the respondent and expressed an

interest in booking an apartment iq th€ residential group housing colony

developed bv the responden! knol'n as "curgaon creenl' situated in

Sector 102, Village Dhankot, Tehsil& District G'rrgaon'

VIll. That thereafter the complalnants vide an appllcation form, applied to for

provisional allotment of a u.it in the proiect' The complaiDants' in

pursuance ofthe aforesaid application form, were allotted an unit bearing

no CGN-04-0502, Tower-o4 admeasuridg 1650 sq ft, vide provisional

allotment letter dated 2511.2013 The complainants consciously and

wiliully opted for an Instalment Paymeot Plan lor remittance of ihe sale

consideration for the unit in questlon and further represented to the

respondent that they shall remit every installment on time as per the

PaYment schedule.

lx. That thereafter, Buyer's ASre€ment dated 2606'2013 was executed

between the complainants and the respondent lt is pertinent to note that

the delay in signing the Buyer's Agreement was solely attributable to the

complainants, who had to be sent numerous reminders for the execution

oithe Buyer's Agreement.

X. That it,s pertinent to mention that the complainants were 
'rregu)ar 

in

payment of instalments. The respondent was constrained to issue
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reminders and letters to then requesting them to make paym€nt of

demanded amounts.

xl. That the complainants are not "Allottees" but are lnvestors who have

booked the apartment in question as a speculative investment in order to

earn rental incom€/pront from its resale. The apartment in question has

bee. booked by the complainants as a specutative investm€nt and not for

the purpose oi sell_use as their resid€nce. Therefore, no equity lies in

iavour ol the complainants.

Xll. That Clause 14 of the Buy€/s Agrieement provides that subject to the

Auottees having complied with all tlie terms and conditions of the Buver's

Agreement, and not being in default of the same, possession of the unit

would be handed over within 36 nonrhs plus grace period of 5 months'

tronr the date ofstart ofconstruciion.Itl

Iudgm€nt ofth€ Hon'ble A{pelate Tribunal in Emaar MCF l'and Ltd vs

Laddl Paramllt Singh, beFring Appeal No. 122 of 2022, decided on

16.03.2023. It is further rrovided in th€ Buyert Agreem€nt that time

p€riod for delivery of possesslon shall stand extended on the occurren':e

oidelay for reasons beyondtthe conirolofthe respondent'

xlll. That despite there being a number ol defaulters in the project' the

respondent itselt intused funds into the project and has diligentlv

developed the project in question The respondent had applied for

occupat,on Certificate oD ll.O2.20l9 Occupation Certificate was

th€reafter issued by the conc€rned statutory author'ty in favour of the

respondent onz 16.07.2019It is pertinent to note thalonce an appl'cation

for grant ofOccupation Cert,ficate is submitted for approval in the office of

the concerned statutory authority, the respondent ceases to have any

coDtrol over the same. The grant of sanction ofthe Occupation Certificate
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is the prerogative of the conc€rned statutory authority over which the

respondent cannot exercise any influence. Therefore, the time period

utilis€d by the statutory authorily to grant occupation certificate is

necessarily required to be excluded from computation of the time period

utilised ior implementation and development ofthe project'

XlV. lt rs (ubmrned that lhe provisrons of lhe Ad dre not retro:pedrve in

nature. The provisions of the Act cannot undo o' modify the terms of an

agreement duly executed prior io cominginto effect oftheAct ltis further

submitted that merely because thetc! appUes to ongoing proiects which

are registered with the authotity, 4e Act cannot be said to be operatiDg

retrospectively. The profisions ofthe Act relied upon by the complainants

for seeking interest cannot be called in to aid in derogation and ignorance

ofthe provisions ofthe Buyer's Agreeme't' The interest is compensatory

in nature and cannot be Sranted in derogation and ignorance of the

provisions of the Buyels Agre€ment' It is turther submitt€d that the

interest lorthe alleged delay demanded by the mmplainants is beyond the

scope of the Buy€r's Agre(ment The complainants cannot demand any

interest or compensalion beyond tie terms and conditions incorporated

in the Buyer's AgreemenL

XV. That the comptainants were otfered Possession of the unit in quest'on

through letter of otrer ofpossession dated 18'07 2019 and subsequently '

several reminders were sent to take the possession That an indemnitv

cum undertaking ior possession dated 31'07'2019 was also executed bv

the complainants. The complainants were called upon to remit balance

payment including delayed pavment charges and to complete the

necessary formalities/documentanon necessary for handover of the unit

in question to the complainants Howevet the complainants approached

the responrlent with request for payment ofcompensation for the alleged
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delay in utter disregard of the terms and cond,tions of the Buye''s

Agreement. The respondent explained to the complainants that they :re

.ot entitled to any compensation in terms ol the Buyert Agreement on

account ot default in timely remiBance of instalments as per schdule of

payment incorporated in the Buyer's Agreement. However, yet the

respondent credited a sum otRs.3,93,017/_ as delay compensation to the

complainants and Rs.91,527 on account of anti'profitin& which was dulv

accepted by the complainants without any demur or protest

XVL That the compla,nants approachedfle r€spondent request,ng it to deliver

th€ possession of the unit in quqsdon. A unit handover letter dated

12.09.2019 was executed by the complainants, specifically and expresslv

rsreeing (har $e liabiutJes and oEllgations of rhe respondenr d\

enumerated in the allotment letter or the Buyer's ASreement stand

satisfied. No cause of action has arisen or subs'sts in favour of the

complainants to institute or prosecute the instant complaint' Thus, it is

most respectfully submitted that the present compla'nt deserves to be

dismissed at the very threshold.

7. Copies ol all the relevant documents have been filed and placed on th'

record. Their authenticity is not in dispute Hence, the complaint can be

decided on the basis ofthese undisputed documents and submission made

lurlsdiction of the authority

The authority obserues that it has territorial as well as subject matter

jurisdiction to adiudicate the present complaint lor the reasons given

E,

L

E. I Territorial iurisdiction
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9. As per notification no - l/92/20t7'1,TCP dated 1412.2017 ,ssued bv 'l own

and CouDtry Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Curugram District for all

purpose with offices situated in Gu.ugram. In the present case, the project

in question is situated within the planning area of Gurugram District.

Therefore, this authority has complete territorial jurisdiction to deal w'th

the present complaint.

E.ll Subiect matter jurisdictior

10. Section l1tal(al of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement fo. sale. Section 11[4](a) is

reproduced as hereunder:

section 1t(a)(a)
)te retponsible for oll oblqatiohs responsibilities dnd functbhs undet th'
ptovisions ol this Act ar the rLles ond regtlotians ode the'eunder or to

ihe attatees as pet the osrcenent lot sote or ta the osnciatioh al

otknbes, os the coe na! be, till the canvevahce al oll the oportnents
ua\.t bu dt.ot "' th"'o,e aa! b? to Ihe orcn"el at th" oa'^t
.,, ^ n Lhe 

"\;a.ianon 
ot ottnr??\ o' 't" 'aTpete ort\atl o ""

cosetnoy be)

11. 50, jn view of the provisions ol the Act quoted above, the Authonty has

complete iurisdiciion to decide the complainl regardrng non comPliance of

obligations by the promoter.

t. Findings on the obiections raised by the respondent.

F.l whether the complainant can claim delayed possession charges

after executiotr ofthe convevance deed?

12. The respo.dent stated ihat the conveyance deed ol the unit has alrerdy

bcen executed in lavour of the complainants on 0512'2019 and the

transaction betlveen the parties stands concluded upon the execution ol

conveyance deed.

13. Thc respondent has argued that upon the execution ofthe conveyance deed'

lhe relationship between the parties is considered concluded preclud'ng
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any iurthe. claims or liabilities by either party. Consequently, the

complainant is barred from asserting any interest in light of the

circumstances of the case,

14. In order to comprehend the relationship between the allottee and the

promoter, it is essential to understand the defin,tion ofa "deed " A deed is a

formal, written document that is executed, signed, and delivered bv all

parnes involved in the contract, namely the buyer and the seller' It is a

legatly b,nding document that incorporates terms enforceable by law For a

sale deed to be valid, it must be w lten and signed by both parties'

Ess€ntially, a conveyance deed involi?s th€ setler transferring all rights to

l€eally own, retain, and enloy a paiticular asset, whether immovable or

movable. In the present case, the assbt in question is immovable prop€rtv'

8y signing a conveyance deed, th€ ongiral owner t.ansters all legal rishts

pertaining to the property to the buyer in exchange forvalid consideration'

typically monetary. Thut a "conveyance deed" or "sale deed" signifies that

the seller formally transfers Fllauthority and ownership ofthe property to

15. That the execution ofa conv,iyance a?ea transrers onlv the title and interest

in the specified immovablQ propettv 0n this case, the allotted unit)'

However, the convevance deed does not terminate the relationship

between the parties or absolve th€ promoter of their obligations and

liabilities concerning th€ unit, despite the transfer oftitle and interest to the

allottee upon execution orthe conveyance deed.

16. The allottees have invested their hard_earned money and there is no doubt

that the promoter has been enioying benefits of and the next step is to get

her title perfected by executing $e conveyance deed which is the statutory

right ol the allottees. Also, the obligation of the developer'promoter does

not end with the execution oia conveyance deed. Therefore, in furtherance
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I8. Upon reviewrng all relevant facts and circumstances, the Authoriry

to the Hon'ble Apex Courtiudgement and the law laid down in case titled as

Wg.Cdr, Arifirr Rahmon Khon and Aleyo sultona onil On Vs' DLF

southern Homes P\'L Ltd (now knownos BEGUR OMR Homes Pvt

Ltd,) ond ors. (ctvil appeol no 5239 oJ 2019) dated 24 08 2020' the

relevantparas are reproduced herein below:

a rh? d?\eloD ho' not dr1rt?d rhatgn tr"v ae to!
,''^.",,,,i:';,.'"a w,* *.e;op tt1?opprtaab braed 'hal tne! ot ? Lat 'u)\'t
.i-.,* i,t n, a, it 

" 
,"""rn ihe devetopet do6 not eote th t wos ||ittins to olret

i n.i,i,,i,.". *'.".- 
"t'h?ntto6ond 

o" ttot't'a 4qra \aN?vaa " 'tthP lt'
LhR ;eryro'\a, hff ta' -orpen.o\a41or drtot on 

'hc 
\o a" trP'?"a'at h"

'.-i-i'.^"* i"a"*" thot w\,te d?"ttrs th'Deed 'alLan\?tont? 'hP ltaL bna ' t'e
,,,.,i"a,r* * A,..r o'*" ot tdtrotion wautd b" a ldrbb rr"flotbut4 r??
.:;";.;;': ;;"';"i". ",,; "" ".tot.hoid or 2 na t?to nna tn

,i'-'i,.",t*.,"",*",*,unar0dp6os'a"ol\lea.^?F
,;; i;'-'-',-.,;"; ," ,"4,.,,h ile; b $. ttoB u hnhLhPvha\epoo atuobt

, -',a",,,,* ', ." oi *a-n the nmpl6 ouauon *hnh '" n'?o to odd'?\ - r *ndha
i,t o"t *" c w'a a aqn dsot6t d'' d*tope' fot detov?d pare'lan 'on n a

-.^"o,ew "t aoiq ,o oe o-*lled @ d'ls th' dgnt h abtatn d

bet t,ue | ;outd, ,i tut ri"|9. be td\tfiitlr ut@enob|. to xo'4 Lho' tn otu?' to pu -td'",n--r., ,i^,***." t"'"ekv?i hand'ns o''t ot posr"'on nc DULha\e' a"'t

'ndcfr'ret!deter'obhta'nao'onreronftalt'h?DanR<puhho<'dot''n4v?ttaobto'''"i""iitti.:,"',i,,.i.,r,,hettuhtio'tonLodo'^oran'rh'bas"ol'.aD'.ttot
in wh ith' ke Ncb RC hot 6po6.d. we cdn not cotnt ate thatwev

17. The Authorily has already taken a view in Cr' No' 4031/2019 and others

titled as varun Cupta V/s Emoor MGF lanil ttmiteil ond others and

obseryed that the execution of a conveyance deed does not conclude the

relanonshiP or marks an end ro tbe liabilities and obligations oi lh'

promoter towards the subiect unrt and upon raking possessron and/or

executing conveyance deed, the complaints never gave up their statutory

right to seek delayed possession charges as per the provisions of the said

determines that the complainants/allottees retain the right to seek

compensation for delays in possession lrom the respondent promoter'

despite the execution of the conveyance deed

t.ll. whether the complaint is bared by timltation or not?



*&
HARERA
GURUGRA[/

Complarnt No 4643 of 2023

So iar as the issue ol limitation is concerned, the Authority is cognizant of

the view that the law ollimitation does not stricdy apply to the Real Estate

Regulation and Development Authority Act of2016. However, theAuthority

und€r section 38 of the Act of 2016, is to b€ guided by the principle of

natural justice. lt is universally accepted maxim and the law assists those

who are vig,lant, not those who sleep over the,r rights. Thereaore, to avoid

opportunistic and frivolous litigation a r€asonable period of time needs to

be arrived at iora litigant to agitate his right. ThisAuthor,ty oftheviewthat

three years is a reasonable time perbd for a litigant to initiate litigation to

press his rjghts under no rmal circum-stances-

20. It is ilso obserued that the Hon'ble Supreme Cou.t in its order dated

10.01.2022 in MA No.z1 of 2022 ofSuo Moto writ Petition Civil No 3 ot

2O2O have held that the pe.iod from 15.03-2020 to 28.02.2022 shall stand

excluded for purpose oflimitation as may be prescribed under any Ceneral

or speciallaws in respectofalljudicial or quasi judicial proceed ings

21. 1n the present matter the cause of action arose on 1807.2019 when the

offer oi possession was made by the respondent. The complainants have

liled the present complaint on 27.10 2023 which is 4 years 3 months and 9

days f,rom the date ofcause ofaction.ln the present case the Period of delay

in liling of the case needs to be calculated after takiDg into account the

exclusion pe.iod from 15.03.2020 to 28 02.2022.|n view of the above, the

Authoriry is of the view that the present complaint has been filed within a

reasonable time period and js not barred bythe l,mitation.

F.uL obiection regarding complaina.ts of being investors and not

22. The respondent has taken a stand that the complainants are investo.s and

not consumers, therefore, they are not entitled to the protection of the Act

and ihereby not entitled to file the complaint under section 3L of the Act.
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The respondent also submitted that the preamble ofthe Act states that the

Act is enacted to protect the interest ofconsumer of the real estate s€ctor'

The authority observed that the respondent is correct in stating that the Act

is enacted to protect the interest olconsumers otthe real estate sector' It is

settled pnnciple of interpretation that preamble is an i.troduction of a

statute and states ma,n aims & objects ofenacting a statute but at the same

time preamble cannot be used to defeat the enacting provisions ofthe Act'

Furthermore, it is pertinent to note that any aggrieved person can fi1e a

complaint against the promoter if the.ptomoter contravenes or violates any

provisions olthe Act or rules or regulidons nade thereunder' Upon careful

perusalof allthe terms and conditiorls oftheapartment buyer's agr€ement,

it is revealed that the complainants are buyers and have paid total price of

Rs,99,36,5S1/_ to the promoter towards purchase of an unit in the project

oathe promoter. At this stage, it is important to stress upon th€ definition of

term allottee under the Act, the same is reproduced below for ready

ltd, aho\ee'n @lotionroo rcol eiore Prcl.c.n?a$ thP Pc'\on to whon o

otot apodaent ot buildos. os th. c@ na! oe \^ bee4 altotka told
'Mhe.;er o heehotd o, leosehotdl ot othcNse t'on:leted bl th

oromore,, oni ia.tude r\e petan who sub'.qtentlt o'qutP thc :o d

a otdcnt thrcugh eh m6ld ot othetuif but does no' tndude a

pason to who;such itot" opa'imPnt ot bundns- o< thP 'o<e 
no! bP '

guenonrcnt:"
23- In vrew oi above_ mentioned definition of"allottee" as well ds dll the term\

and conditions of the buyert agreement executed betlveen promoter and

complainants, it is crystal clear that they are allottees as the subject unit is

allotted to them by the promoter. The concept ofinvestor is not deflned or

referr€d in the Act. As per the d€finition given under section 2 oi the Act'

there willbe "promotel and "atlottee" and there €annot bea party hav'ng a

status of "investor". The Maharashtra Real Estat€ Appellate Tribunal in its

order dated 29.01.2019 in appeal no.0005000000010557 titled as 
'nls
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Srushti Songam Developers F/t Ltd Vs. Sonaprllo Leasinq e) LB And

arr. has also held that the concept of investor is not defined or referr€d in

tbe Act. Thus, the contention ofpromoter that the allottees being investors

are not entitledto ihe protection oithisActstands rejected.

c. Findlngs regardlng rellef sought by th€ complainants:

G. I Dir€ct the respond€nt to pav lnter€st at the rate of 18olo on account

of delay in off€ring possession on Rs.99,38,542l' paid by the

complainants from th€ date of payment till th€ date ofdeliv€ry of
possesslon;

24. ln the present complaint, the complainants intends to continue with the

proiect and are seeking possessionrof the uDit and delayed possess'on

charges as per section 18(1) ofthe Act and the same is reproduced below

for ready reference:

"section 13: - Return ot anouit ond compa.odoa
fiA) I rhe pranate; laih to conptete ot k lnoble .o give Posession ol on

apa.tneht ploa ot bulldihg

Proviled thot ||hert on o oie. do6 nd inbnd t, witndtue lron the ptujec' he

sholl be poid, bt the ptafroe.,intqe lot qery nank d delav till ke hordin!

o@ oltie po@non, ott.htute I nov be p@nh'd'
GtuPhois ttPPndI)

2s. Clause 14(a) ofthe apartment buye/s agreement (in short, the agreementl

dated 26.06.2013 provides for handlng over possession and the same is

reproduced below: I i

l4(a)TiD. o, hdnding oesh. t'o'j^ton
Sloie!r ro rerms olrhh ctaue and bamh8 lorce mal'ure'ondtrcns ri subie I L rhP

e,r"ru" r,.vrne .omoheo *irh ,ll rl"e ram\ a1d rond iol' or rhF as'"mel "11 1o'

t.rne , , aqr'ir ,"a.r av or mG protr'o1' or rr'D &reem'nr dnd 'omplrtntP 
i rh r

*^i'.* .,.u,r.., ao.,.-tato1 err.. ,s pre\rr'bed bv rir corprn,' rhe c'npd"J
1i.".*.. r'""0 -*,r,",**ss.on orrhc Ul w h'n 16{_htrtv)'tt north\nofl \"
l,J. """ a,-.*.,-".jublecr ro nnel, 

'onplian'r 
or rhr p'ovh'o'\ or t'lrP

ig;mmsr N lh- a o! tr. rh. At'oae. 4re6 and undearands rnd rh. r oTorr\ .\rlr b"

"iu,r"a., o-" r*ioa, stnvel monrhr ror Jpplv'nE and obrJn'ry r5"'onpd'on
. 
"n,rrurer. 

iupaio" , 
"n,nsu 'n,cspec' 

orrheun dndlor lhPPrcGLr

26. The buyer's agreernentwas ex€cuted on 26'06 2013' As per clause 14 (al of

the agreement the respondent was to offer the possess'on ofthe unit to the
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allottees within 36 months ftom the date of start of construction The date

ofstart olconstruchon as per the Statement ofAccounts as on 27'09'2023

at pa+e rlo. 77 of complaint is 28.06.2013' Thus, the Authority have

calculated 36 months from th€ date of start otconstruction, also the grace

period of 5 months is allowed to the respondent/promoter' Therefore' the

due date comes out to be 28.11.2016

27. Admissibillty of delay possession charges at prescrtbed rate of

int€resi The complainants are seekilg delav possession charses however'

proviso to section 18 provides ihat fvhere a' alloftee does not intend to

withdraw from the proj€ct, he shall be pa,d, bv the promoter' interest ior

every month of delay, till the handhg over ol possession, at such rate as

may be prescribed and it has be€n prescribed und€r rule 15 of the rules'

Rule 15 hasbeen reproduced as underl

RuL ls. Pt5crth.n rok ol tnh6t' lPtovtto to s"tion 12, sf'ton 1a ond sub

wtton t4) oad subsdtto't (7) ol *cno, 1el

, t Fat Lh2 ant b6e ol otoe Lo tb 3dto1 I 2 s't ion 1A: ond tubra N1' t 4 t a " 
d t - )

'i 
'"i,"" ir. ;h" -i.t;"a ot the aP pft'cnb?d- 

'hott 
b' th? <tu@ Bonk ot tndn

h&hee noraiat a* ollading tuE 12%'

Pravided rho. in roe the Srot Sank oFtndio roryinat c6r oJ tendks ruk (MCLR) is

^., 
t" ,i.ii tnat * *rt,,"a W *'h b'nthdork tendins rutet whkh the stoe Bank

of tndia noy lx Iran tine ta tine Jot le^dlng b th' genent public'

28. The legislature in lts wisdbm id the subordlnate legislat'on under the

provision of rule 15 of the rules, has determin€d the prescribed rate of

interest. The rate ofinterest so determined bythe legislature' is reasonable

,nd ifthe said rule is followed to award the interest, 
't 

will ensure uniform

practice in all the cases.

29. Consequently, as per w€bsite of the State Ba'k of lndia i-e '

the marginalcost oftending rate (in shorr MCLR) as on date ie',25 09'2024

is 9.10%. Accordingly, the prescribed rate ofinterest wlllbe marginalcost

oflendins rate +2% i.e, 11.10%.
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rO. The definition of term 'interest' as d€fined under s€ction 2(zal of the Act

provides that the rate of interest chargeable lrom the allotlee bv the

promoter, in case ofdefault, shallbe equal to the rate ofinterest which the

promoter shall be liable to pay the allottee, in case oldefault Th€ relevant

section is reproduced below:

''(zo) 'nterest" neohs rhe rcis ot inetett polobte bv rh' pronoter ar the ottot'ee' os

Expldnotia. -Fat the pu ryo:e ol this cloue

,rt th? mt? ot ot?R{ Aaa?obl" no^ oe o ot@cbtLh"ptohotet'tn o ?oldchun
\nott be equd to he ni aln@Bt sN*t d? p'o okrthoh b' tobkto oat the

attottee, ih se ofdekuh
t Lhe n-o! por;bt; br d? Dtudotst ,i.th. otto\p <ho be tnt de dot" th?

on br re;av.d h. omunt ot ary ooi rie'eoJ htt the dotP th? odouat ot baa',*-a.,a.wret w' "0" r'etunoeL dnd the nt?e t potobb b!t\" otta ?? ta

,ha o.and .nott bP Fon Lre do@ he ollarne d{outu i Nra?at to ttP
ptonotetnll e dote it 6 poid;" '

3 1 . on consideration ol the documents available on record and submissions

made by both the parties regarding contravention of provisions of the Act'

the authority is satisfied that the respondent is in contravention oi the

section 11t4)(a) of th€ Act by not handing over possession bv the due date

as per the agreement The Aurhority has observed that the Buyers

Agreement was executed on2606.2013 between the complainants and the

respondent. The possession ofthe subiec! unit was to be offered within a

period of 36 mondts plus 5 months from date ot commencem€nt of

construction- The Authoriiy calculated due date ofpossessio' from the date

nf start of construction 1.e., 28.06.2013 along with a grace period of 5

nonths which comes out to be 28.112016. The respondent has failed to

handover possession ofthe subiect unit on the due date

32. Accordingly, it is lhe fa,lure oi the respoDdent/promoter to lulfil its

obligations and responsibilities as per the agreement to hand over the

possession within the stipulated period The Authority is ot the considered

view that there is .lelay on the part ofthe respondent to offer oi possession
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ofthe allotted unit to the complainants as per the terms and conditions of

the Buyer's Agreement dared 26.06.2013 executed between the parties'

Further, the Authorltv obserues that the respondent obtained the

occupation certificate on 1607-2019 altd offered possession to the

complainanis on 18.07.2019 and the conveyance deed was executed on

os.12.2019.

33. Accordingly, the non-compliance ofthe mandate contained in section 11(4)

[a) read with section 18(1) of the A

esrab)ished. As such, the com

at rate of the prescribed int

ct on the part of the respondent is

titled to delay possession charges

0% p.a. w'e.i 28.11.2016 till th€

date of offer ol posse

possession, whlchever is earlier,

o _ibnths or actual handover of

ning the occupation certiticate

as per section 18(11 Act oi2016 read with rrrule 15 olthe rules.

C.ll. Direct the
charged by

G.lll. Direct th€ respo amount paid as CST Tax bY

the conrplainants b 2A-12-2018.

c.tv Direct the complainan remove the lien marked over

fixed Deposlt of Rs.1,?2,643/_ ln favour ofthe respondent on th€

pr€text of tuture payment of HVAT for the perlod of (01 04 2 014 to

30.06.2017). and also order to direct respond€nt to assist the

process ofremoving llen by provlditrg NoC for the same

34. The financial liabil,t,es between th€ allottee and the promoter comes to an

end after the execution oi the conveyance deed' The complainants could

have asked for the claim before the the conveyance deed got executed

between the parties. Therefor€, after execution ofthe conv€yance deed the

complainants allottees cannot seek retund oi cbarges other than statutory

benents ifany peDding once the conveyance deed is executed and accounts
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have been setded, no claims remaint So, no

efiectuated at this stage.

directions rn thrs regard.an bc

H. Directions ofthe authority: _

35. Hence, the ALrthority hereby passes this orde' and issue the followrng

directions under section 37 of the Act to ensure compliance of obligat'ons

cast upon the promoter as pe. the functions entrusted to the authorrty

under sec 34(0 ofthe Act:

i. The respondent/promoter shall pay interest at the prescribed rate ie'

11.10% aor every month of d€lay on the amount pard bv the

complainants from the due date ofpossession i'e,28'112016 till the

date of oiier of possession plus 2 months or actual handover of

possession whichever is €arlier after adjustment/deduction ot the

amount already paid if anv towards delav in handing over of

possession as per proviso to section 18(1) ofthe Act 
'ead 

with rule 15

of the rules.

ii. The respondent is directed to pav arrears of interest accrued' it any '

after adiustment in statement oiaccount, within 90 days hom the date

of this o.der as per rule 16(21ofthe Act,

36. Complaint stands disPosed ot

37. File be consigned tothe regisftY

Dared: 25-09.2024 (Ashok Sa


