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Complaint Mo 19 of 2021

o COMPLAINANT
VERSUS

Rise Projects Pyt Lid. through its Chairman/Managing Directors
Registered Office |95(Basement),Ram Vihar,
New Delhi- 110092

... RESPONDENT

CORANM:  Parneet Singh Sachdev Chairman

Nadim Akhtar Member
Dr. Geeta Rathee Singh Member
Chander Shekhar Member

Present: Ady. Parikshit Goyal, Counsel for complainants in both
complaints.
Adv. Venket Rao, Counsel for respondent through VC in both

complaints.

ORDER (PARNEET 8 SACHDEY-CHAITRMAN)

1. Above captioned complaints are taken up together [or heating as
they involve similar issues and are related to same project of the
respondent. This final order is being passcd by taking complaint
no. 19/2021 titled as “Brijbala & Vipin Bhardwa) vs Rise Projects
Pvt Lid" as lead case.

2. Present complaint bas been filed on 06.01 2021 by complamants
under Section 3] of the Real Estate (Regulation & Development)
Act, 2016 (for short Act of 2016) read with Rule 28 of the Haryana

Real Estate {Regulation & Development) Rules, 2017 for violation
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Complaint No. 19 of 2021

or contravention of the provisions of the Act of 2016 or the Rules

and Regulations made thercunder, wherein it is  inter-alia

prescribed that the promoter shall be responsible to fulfil all the

obligations, responsibilities and functions towards the allottee us

per the terms agreed between them.

UNIT AND PROJECT RELATED DETAILS

The particulars of the unit booked by complainants, the details of sale

consideration, the amount paid by the complainants and details of

project are detailed in following table:

S.No. | Particulars Details
1. Name of the project Clarks Residences Complex at Rise
Sky Bungalows, MCF Land in
Revenue Estate of Village Saral
| Khawaja, Sector-41, Tehsil and
District Fandabad, Haryvana
5 RERA registered/not Registered, vide no. 267/2017 dated
registered 09 10.2017
3. | Unitno, | T-402, Tower-F, 4™ floor
4 | Unitarea 3908 it T
& Date  of builder buyer 01.06.2014
| agreement
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Complaint No. 19 of 2021

0l i2.2006

Clause (i) of  'Possession  of
Apariment’ of allotment cum budlder
bruyver  apreemeni, possession  of
apartment is proposed o be delivered
by the developer to the allottee within
30 months of date of siart of
excavation or execufion of this
agreement  (whichever  is  laler)
subject 1o force majewre  or
circnmstances beyvand the controd af
the developer, provided all amounis
due and payable by the allotees as
provided herein have been paid fo the
developer. It is, however, understood
between the parties that  various
towers comprived in the Complex
shall be ready and completed in
phases end handed  over,
aceordingly, The developer shall be
entitled 1o a grace period of 180
dlavs, ofter the expiry of 30 months
Sor finishing construction work and
applving  for  the  occupation
ceriificale Tn respect of the project
Jrom the concerned Authority.

39,199,500/

“Amount paid by | £35,70,486/-
Complainants
Offer of possession Not given, i

Page 4 of 39

FACTS AS STATED IN THE COMPLAINT
Complainanis had booked an apartment in the project advertised by
the respondent promoter under the name and style of "Rise Sky

Bungalows™ situated at MCF land in Revenue Estate of Village Saral
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Khawaja, Sector-41, Tehsil and [istrict, Faridabad, Haryana by
paying an mitial booking amount of Rs.2,00,000/- by way of cheque
no. 481403 dated 20.03.2014. On the payment of the booking amount,
a welcome letter for umit no. F-402 was issued by respondent on
31.03.2014. Thereafter, allotment cum agreement was execuled on
01.06.2014 and apartment no, F-402, 4" foor, arca measuring 390
s(.ft. was allotted to the complainants in the respondent’s project,
“Clarks Residences, Rise Sky Bungalows™ Sector 41, Faridabad,
Haryana. As per the agreement, total sale price of the apariment was
¥39,19.500/-. Complainants have claimed to have paid Rs, 35,70,486/.
As per Builder Buyer Agreement respondent was under a contractual
obligation to deliver the possession of said apartment within & period
of 30 months from the date of flat buyer agreement/start of excavation
{whichever is later) and a grace penod of 180 days was also provided
to the developer for finishing coenstruction work & applying the
occupation certificate,

That the parties entered into an agreement of monthly investment
return assurance referred as assured return agreement on 01.06.2014
stipulating the manner in which the assured return amount of Rs
2,07,360/- per annum on the total value received was to be paid by the

respondent to complaimants with effect from the receipt of sccond
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instalment. The assured return was to be paid on a monthly basis after
deducting TDS till offer of possession.

That the complainants performed all their financial obligations under
the agreement by making full payment, as demanded by respondent as
per the payment plan, Till 14.12.2015, complainants duly made
payment totzlling to Rs 35,70,486/- out of total sale consideration.
Despite receipt of said amount, respondent fatled to complete the
project within the stipulated time.

That the respondent paid assured retums of Rs 35,920/~ per month to
complainants ull June 2017,

That the project is nowhere near completion despate delay of 4 years.
The status of project in March, 2021, i.e., after delay of 4 years is of
incomplete structures, which appears abandoned and unattended by
respondent. Respondent has also failed to refund the money or offer
any altermate allotment to complaimant as per terms ol agreement.
RELIEF SOUGHT

The complainants in their present complaint have onginally sought

following reliefs:-

a) Direct respondent to pay monthly assured retum along with statutory

interest 1n terms of Agreement of monthly investment return

assurance, due from June, 2017 till offer of possession of the umt in
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question, after obtaining the mandatory occupation certificate from the

office of TCP, Haryana.

Amended Reliet Sought vide application dated 24.07.2024:-

Diirect respondent to refund the amount of Rs. 35,770,486/~ paid by the
complainants on different dates as sale consideration, along with
preseribed rate of interest, as per Rules.

Pass any other order which this Ld. Authority may deem it in the

intergst of justice.
REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondemt filed a detailed reply on
04.10.2021 pleading therein:

That, the agreement of monthly investment return assurance which is
the foundation [or seeking relief in the present case 15 a scparate and
stand alone agreement and it is not the agreement of sale for the
apartment which is distinct and separate, There is no dispule asseried
with regard Lo the agreement of sale in the complaint.

That, there is a distinet and separate relationship between the parties in
Agreement of monthly investment return assurance and allotment
letter cum agreement. Relationship between the respondent and

complainants in respect of the allotment letier cum agreement 1s thal
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of promoter and allolee thereby covering it under the provisions of the
Act. But relationship in terms of the Agreement of monthly
investment return assurance is a contractual relationship which does
not fall within the purview of the RERA, A1, 2016 and 15 not that of a
promoter and allotiee, Further, respondent herein does not fall under
the definttion of promoter as defined under section 2 (2k) as sawd
section does not include any transaction regarding assured return.
Similarly, present complainant herein, does not falls under the
category of allotee as per section 2 (d) of the Act in respect ol the
agreement of monthly investment relum assurance.

That, the allotment letter cum agreement 15 akm to a sale agreement
and creates a relationship of buyer and seller in an immovable
property/respective apartmentfunit whereas agreement of monthly
investment return assurance is only aboul recerving returns and it does
not create sale/absolute transfer of right, title or interest in favor of the
allotee with respect to the respective apariments/units.

That the present complaint is not maintainable for the reason that the
agreement of monthly investment return assurance which is the
foundation for secking relief in the present matter, was executed at
New Delhi, by the respondent and the complainants and as per clause
16 of said agreement courts at New Delhi only have the exelusive

territorial jurisdiction to entertain any dispute arising out it,

Fage B of 34
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That the true nature of reliel sought is specific performance of the
agreement of monthly investment return assurance which flows from
Specific Reliel Act, 1963 only and thercfore, complaint cannot be
decided before this forum.

That the complainants are not allottee but are real estate investors and
they had not booked the flat in guestion Tor their residential purpose
but for investment purposes only. However, later the complainants
realized that the real estate market came down, which persuaded the
complainants to withdraw their investment. As such, relief of refund
and payment of assured return if awarded simulianeously then i

would amount to vexation of respondent twice.

16, That, the complainants vide application dated 23.02.2014 had applied

3

for booking of a studio apartment in a residential group housing
project of the respondent being developed on a plot of land numbered
as GH-02 (on Municipal Corporation of Faridabad land i Kevenue
Estate of Village Sarai Khawaja), Sector-41, Faridabad, Haryana.

That thereafier, an allotment letter cum apartment buyer agreement
dated 01.06.2014 (herein after referred to as “Buyers Agreement”)
was executed in favour of the complainanis, thereby confirming the
allotment of apartment bearing No. F-402 in Tower-F on 4" floor
having an area of 390 sq. ft. in the project being developed in the
name and style of ‘Clarks Residences Complex at Rise Sky

o
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Bungalows® situated at Sector-41, Fanidabad, Haryana. Complainants
had invested their money in an assured return schemes of the
respondent and in compliance of said arrangement between the
parties, the respondent has already paid each and every penny of
assured returns amounting to Rs 976,332 ull May, 2017, However,
assured returns cannot be further paid to compleinants due to
prevailing laws for the reason that on 21.02.2019, Central Government
issued an ordinance “Banning of Unregulated Deposit 2019"
ordinance, by virtue of which payment of assured retums became
wholly illegal. Said Ordinance was converted inlo an Act named,
“Banning of Unrepulated Deposit Scheme Act, 20197 (BUDS Act in
brief) on 31.07.2019. Respondent argued that on aceount of enactment
of BUDS Act, they are prohibited from granting assured returns 1o
comiplainants,

That the project of the respondent is at the final stage and ready for
handing over for fit outs and is delayed because of ‘force majeure’
situation oceasioned on account of non-action on the part of
“Municipal Corporation of Faridabad™. [t is pertinent 10 mention that
the Respondent has time and again approached to the “Municipal
Corporation,  Faridabad (MCF)" for resolution of ‘lorce
majeurc’situation bul despite assurances, the “MCTFauthority has

taken no action to resolve the existing situation,
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That left with no option but to accept the dominamt and one swdled
allotment letter by MCF, the respondent complied with the terms of
the allotment letter by petting approvals/licenses/sanctions on time
and thereby commencing the work at site. However, the MCF did not
commence any development work/services at the project site as was
promised to the respondent. The respondent started to face severe
hardships in developing the project due 1o lack of development work,
which the respondent was supposed to provide within nine years of the
date of allotment letter.

That the respondent has regularly followed up with the *"MCF’ and has
requested them to complete the development work in entirety, so that
the project can be completed and the possession of the apariments/
units can be handed over to the allotizes.

The respondent humbly submuts that due to increasing levels ol air
pollution in the Delhi NCR region, the Nauonal Green Tribunal
(NGT) wide its various orders and notifications had completely
hanned any form of construction activity lor varying periods cach year
since 2015, In addition to it, movement of diesel vehicles including
trucks carrying construction materials like cement, sand, grit eic. was
also banned thercby disrupting the supply chain of the raw material
required for the construction of the project.

e
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22, That it is pertinent to mention herein that ban on construction

activities even for a few days completely derails the construction pace.

Even though the ban is only for a4 few days or weeks or couple of

months, as the case may be, its takes double the time 10 mobilises the

labour and material and recommence the construction activities,

23. A detailed charl showing the days ol construction ban since 2015 to

2021, and its effect on time taken to mobilise the labour and resources

and restart the construction activity.

S p———

S.MNo | Year | Order on | Order on Days | No.  of “days o
construe tion constroction o bilise the
han restart respurces and restart

wirk
| 20T G 08 11206 151120016 b 30
2 2017 08112017 17.10.2007 | 10 15
3 2018 | 31102018 26.12.2018 | 56 BT
4 2019 25102019 14,02, 2020 [14 140
5 21 15.11.2021 20.12.2021 A6 an
TI¥FTAL 124 310

It is evidently clear from the above chart that the respondent was unable to

carry on any construction activities for almost a year. The respondent lor no

fault on its part had to siop the construction work resulting into a force

majeure situation beyond the control of the developer/ respondent for which

he is entitled to corresponding extension of time for the completion of

project.

24, That the construction activities have been severely hit by Cowid -19

pandemic. Above all the reverse migration of the labourers added to the
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vows of the real estate sector and severcly affected construction and
development of the ongoing projects. That this Hon'ble Authonty vide ils
office orders dated 26.05.2020 and 02.08.202] declared the persod from

25.03.2020 till 24.09.2020, and from 01.04.2021 1ill 30.06.2021 as force

majeure period.

25. That the respondent most humbly submits that the delay has occurred
due to delay caused by MCF, time to time construction ban by Hon'ble
Supreme Court and Pollution Control Authorities, National Green Tribunal
(NGT), and COVID-pandemie. The respondent despite its best efforts and
endeavours could not overcome the force majeure conditions as stated
above. It 13 submitted without admitting that, granting refund with interest
withoul taking into consideration the * force majeure” situation, due to MCF,
Ban on construction and COVID -19 would cause nuscarniage of justice to

the respondent.

26. That it was specifically agreed in the agreement dated 01.06.2014 that
the timely payment shall be the ¢ssence of the transaction and allotment.

However, the complainants regularly defaulted in payment of installments.

E. REPLY FILED BY RESPONDENT TO THE APPLICATION

SEEKING AMENDMENT OF RELIEFS SOUGHT
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Learned counsel for the respondent had filed reply to application

secking amendment of relief sought on 29.08.2024 stating that the present

application is not maintainable as amendment to pleadings 15 barred by law

alter the commencement of trial as per Order VI Rule 17 of the Code of

Civil Procedure, 1908, In the present matter, the applhcation for amendment
I p

of relief has been filed by complainants; afier filing of reply by respondent;

trial has commenced; there has already been |3 heanngs, more particularly

at the stage of final arguments.

F.

28.

ARGUMENTS OF LEARNED COUNSEL FOR
COMPLAINANTS AND RESPONDENT

During oral arguments, Id. counsel for the complainants submitted that
in the present matter, booking was done i the year 2014
Complainants made payments as and when demanded by respondent
but respondent failed to complete the unit within stipulated time.
Therefore, complainams stopped making the payment towards the
unit. Further, nothing has been mentioned in the reply about the
current status of the project pertaining lo occupation certificate. He
submitted that complainants by virtue of Section 18 of the RERA Act,
2016 is pressing for refund of the amount paid by them. Complainants
have till now paid a total amount of ¥ 35,70, 486/~ 1o the respondent

on different dates. Receipts of payment has been attached in complaint

Pape 14 of 3%
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file. With respect to objection raised by respondent regarding
amendment of relief sought at stage of final arguments, he stated that
pleadings/relief can be amended at any stage before the prouncenment
of judgement. In support he relied upon judgement dated 21.07.2020
passed by Hon'ble Real Estate Appellate Tribunal in Appeal no. 349
of 2019 utled as Mfs Cosmos Infra Engineering [ndia Pvt Ltd vs

Teena Sood & Varun Sood.

Ld. counsel for the respondent reiterated the avermenis made m the
reply and further stated that refund at this stage when the project is
almost complete is not viable as it will jeopardise the entire project.
Further, he argued that there is no fault of respondent in noet receiving

the occupation certificate as same 1s pending due o fault of MCT

ISSUES FOR ADJUDICATION

(i) Whether the Authority has jurisdiction to entertain the present
complaint?

(i) Whether the Complainamis are entitled to refund of the amount

deposited by them along with interest in terms of Scction 18 of Act of

20167
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OBSERVATIONS AND FINDINGS OF THE AUTHORITY
The Authority has gone through the rival contentions. In light of the
backpround of the matter a8 captured in this order and also the

arguments submitted by both parties, Authority observes as follows:.

Respondent has raised an objection that the Authority does not have

jurisdiction to decide the complaint on following grounds:-

(1) Agreement of monthly investment assurance return and agreement
for sale are two scparate agreements and as such there is no dispute

asserted with respect to the agreement lor sale.

(ii) Relationship in terms of the Agreement of monthly investment
return assurance is a contractual relationship which does not fall
within the purview of the RERA Act, 2016 as it is not that of a
promoter and allotiee, Respondent herein docs not [zl under the
definition of promoter as defined under scction 2 (zk) as said section
does not include any transaction regarding assured return. Similarly
complainant herein does not falls under the category of allotee as per
section 2 (d) of the Act in respect of the agreement of monthly
investment return assurance.

(i) Relefs sought by the complainants are in form of specific
performance which flows from Specific Relief Act, 1963 only and

therefore, complaint cannot be decided before this forum.

Page 16 of 39
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{(1v} Complainants hercin are not an “allottee™ but an “investor” thus

complaint not maintainable under RERA Act, 2016

With respect to the objection ol the respondent that the respondent and
complainants herein does not fall within the definittion of promoter
and allottee respectively provided in the RERA Act 2016 and their
relationship is a contractual relationship which does not fall within
purview of RERA Act,2016, Authority observes that, firstly, it needs
to be examined whether respondent (Rise Projects) falls under the
definition of promoter provided in RERA Act, 2016 and whether there
exists a relationship of allottee and promoter between the
complamants and respondemt. For this  purpose, definition ol
“promoter” under section 2(zk) needs to be perused. Definition 1s
provided below:

(zk) “promoter” means, —

(i) @ person who constructs or causes to be consiructed an
independent building or a building consisting of apartments, or
converts an existing building or a part thereof into apartments, for the
purpose of selling all or some of the apartmenis to ether persons and
inclides his assignees, or

(i) @ persan who develops land into a project, whether or nat the
person also constructs structures on any of the plots, for the purpose
of selling to other persons all or some of the plots in the said project,
wihether with or without structures thereon; or

(ifi) amy development authority or any other public body in respect of
allotteas nf—

Page 17 of 39

4.




Complaiat Na. 19 of 2021

(a) buildings or apartments, as the case may be, construcied by such
authority or body on lands owned by them or placed at their disposal
by the Government. or

(b} plots owned by such authority or body or placed at their disposal
by the Government, for the purpose of selling all or some of the
apartments or plois; or

fiv) an apex State level co-operative housing finance society and a
primary co-operative housing society which consirucis apartmenis or
buildings for its Members or in respect of the allottees of such
apartmenis or butldings: or

v} any other person wha acts himself as a builifer, coloniser,
contractor, developer, estate developer or by any other name or
claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is consirucied
ar plot is developed for sale; or

fvi) such other person who construcis any building or apariment for
sale to the general public,

Plain reading of the definition given under section 2(zk) makes it
clear that any person who develops land into a project and constructs
apartments/floors/structures lor selling it to public is a promoter in respect of
allottees of those structures. Here, respondent is a developer who is
comstructing and selling the apartments to public. In furtherance of said
process accepted the registration application from complainant on
23.02.2014 and issued allotment letter cum agreement dated 01.06.2014 for
unit no. F-402, of an area measuring 390 sq 0 in its project-"Clarks
Residences', a studio apartment (serviced by clarks Inn group of hotels)

complex located at Rise Skybungalows a group housing project on Gl [-02,
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MCF land in revenuc estate of Village Sarai Khawaja, Scctor-41, Faridabad
Hence, respondent-Rise is duly covered under the definition of promoter

under section 2{zk).

32, [n the present matter complainants were alletted unit no, F-402, of
an area measuring 390 sq fit in the respondent’s project mentioned in above
paragraph, therefore falls within the ambit of definttion of allottee. Further,
the unit was allotted by the respondent to the complainanis-allotee for the
basic sale consideration of Rs 39,19,500/-, and as per 5.2(d) of the RERA

Act, "allottee” 15 defined as follows:

{d) "allottee" in relation 1o a real estate project, means the
persan 1o whom a plof apartment or building, as the case
miay be, has been allotted, sold {(whether as frechold or
leasehold) or otherwise tramsferred by the promoter, and
tncludes the persan who subsequently acquires the said
allotment through sale, transfer or otherwise but does noi
include a person to whom sueh pfot. apartment or building
as the case may be, Is given. e renl

Further, as per Section 2(z]) & (zn) of the RERA Act,2016. "project” & "real

estate project” are defined respectively as [ollows:

(zi) "project” means the real estate project as defined in
clause (zn):

(zn) "real estate project means the development of a bhuilding
ar a building consisting of apartmenis, of Conmverting an
existing building or a part thereaf into apariments, or the
development of land into plots or apariments, as the case
may be, for the purpose of selling all or some of the said
apartments or plois or building, as the case may be, and
includes the common areas, the development works, all
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improve ments and strrctures thereon, anmd all easement,
rights and appurienances belonging ihereto;

A conjoint reading of the above sections shows that respondent-Risc
15 a promoter in respect of allottees of umits sold by it in its real estate
project-Clarks Residences at Rise Sky bungalows and therefore there exists a
relationship of an allottec and promoter between the parties. Since,
relationship of an allottee and promoter between complainants and
respondent is established and the issues/transaction pertains to the real estate
project developed by respondent, hence, provisions of RERA Act, 2016
apply to the matter and Authority has the exclusive jurisdiction to deal with
the matter. Furthermore, the preamble of the Real Lstate (Regulation and

Development) Act, 2016 provides as under.

An Act to establish the real estate regwlatory authority for
regulation and promotion of the real estate seclor and 1o
ensure sale of plot, aparimeni or building, as the case may
bhe, or sale of real estate projecl, in an efficient anel
fransparent manner and (o protect the fnterest af consummers
in the real estate sector and to establish an adiudicating
mechanism for speedy dispute redressal and also 1o esrablish
the appellate tribunal to hear appeals from the decisions,
directions or orders of the real estate regulatory awthority
and the adindicating afficer and for maoiters connecied
therewith or incidental thereto;

The Real Estate (Regulation and Development) Act, 2016 basically

regulates relationship between buyer (Le., allotige) and seller (i.e,, promaoler)
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of real estate, i.e., plot, apartment or building, as the case may be and matters
incidental thereto, Thus, the issues mvolved in complaint and relief sought

are well within the ambit of the Authority. Plea of respondent that reliefs

sought are in form of specific performance which flows from Specific Reliel

Act, 1963 only and therefore, complaint cannoet be decided before this lorum
does not have merit even on the ground that Sectien 79 of RERA Act

exclusively bars the junisdiction of civil courts with respect lo any matter

which is the subject matter (real estate transaction) under the Act and falls
within the purview of the Authority, or the Real Estate Appellate Tribunal. It
is pertinent to mention here that the invesiment relurn assurance agrecment
which as per respondent is the foundation of relationship of complainant and
respondent was exccuted only for the reason that complainants choose Lo be
an allottee of respondent for purchase of unitapariment. Respondent afler
accepting the initial booking amount allotted unit in its project for a basic
sale consideration which is cvident lrom allotment letler cum agreement.
Benefit of assured return was part of said real estate transaction not the
foundation/basis of transaction. In fact complainants invested into project for
gelting possession of apariment which implics that allotment of unit was the
basis of relationship between the complainants and promoter. It was not the
case that the complainants opted 10 invest their amount m opcn markel
without having interest in tangible property, never wanted to perfect the title
of apariment and only wanted to have the assured retums for infinite years.
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For reference clause | and 2 of apreement of monthly mvestment return
assurance is reproduced below for reference:-

“1.The firsi party (Rise) is the lawful owner and in actual
peaceful physical possession of group housing plol no. 2 fon
MCF land in revenue estate of Village Sarai Khwaja) Sector-4 1,
Faridabad, Harvana measuring area 2.64 acres allotted to the
company by Municipal corporation of Favidabad (Herein afier
referred to as MCF) on the terms and conditions contained in
allotment letter dated 12.04.2013.

2. The first party has wndertaken the construction and
developmeni of the said complex and has agreed (o sell, convey,
transfer and assign to the second party [complainani-allptee) o
furnished studio apartment (Services by Clarks Inn Group of
Hatels) apariment no. M-402 having super areq measuring abou
390 sq fi on 4" floor in the said complex for a total sale
consideration af Rz 38,59 300/ calewlated and the second party
has agreed to purchase the said unit for the said consideration
@y per terms qf allaiment letier cun agreement,

The second parivicomplainant allottee) shall be entitled
to receive assured retwrn with effect from the date of receipt of
second installment {i.e. with effect fram the date of receiving of
insialiment as per payment plan) developerdfirst party will pey
returns of Rs 2,07, 360/~ per annum on the amount of TS5V
received by developerdfirst party. The assured returns will he
madified accordingly on the receipt of subsequent installments,
by developer/first party as per payment plan of T.5. V. The return
shall be paid 1o the secomd parly on monthly basis ajler
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deducting TDS. The return shall be payable il the date of offer

of possession of umit ",

33. Above referred clause clearly provides that respondent was obligated to
deliver possession of apartment to complainant after completing construction
work and payment of assured return till offer of possession. So, the allotment
and possession of apartment was the basis even for payment of assured
return. After the stage of booking or signing of agrecment, complainant
made payments of instalments towards allotment of apartiment not enly for
assured return which clearly reveals the intent and purpose of investing huge
amount of Rs 35,70, 486/~ Buying of commercial property m a project 15 a
real estate transaction and duly covered under the ambit of RERA Acl, 2016
S0, objections raised by respondent which are mentioned 1n para 31 clause
{1}, (11) and (iii} of this order stands deall with and are declared devoid of

meril.

34, Further, the respondent promoter has raised an objection that the
complainants are not an “allottee™ but an ‘investor’, so provisions of RERA
Act, 2016 are not applicable and thus, complaint 15 not maintaimable. In this
regard it is noted that the concept/definition of investor is net provided or
referred to in the RERA Act, 2016. As per the definitions provided under
Section 2 of the RERA Aect, 2016, there is definition of “promoter™ and

“allottee” and there is no definition of an investor. Further. the definition of
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“allottee™ as provided under RERA Act, 2016 does not distinguish between
an allottee who has been allotted a plot, apartment or building in a real cstate
project for self-consumption or for investment purposc. The Maharashtra
Real Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no,
(OO6000000010557 titled as M/s Srushti Sangam Developers Ltd. Vs
Sarvapriya Leasing (P)Ltd, And Anr. had also held that the concept of
investors is not defined or referred to 1 the Aet. Thus, the contention of
promoter that allottees being investor are not entitled to protection of this
Act also stands rejected. Hence, we have no hesitation in holding that the

Autharity has the requisite jurisdiction to entertain the complaint.

15. On merits, it is not disputed by any of the parties that the complainants
had booked an apartment in respondent’s project named, ‘Rise Sky
Bungalows™ at MCF Land , Sector- 41, Faridabad by paying an initial
booking amount of Rs.2,00,000/- by way of cheque no. 481403 dated
20.03.2014 1o the respondent-promoter. On payment of the booking amount
“gllotment letter cum agreement” was executed on 01.06.2014. As per clause
(i) of “possession of apartment”, possession was to be handed over within 4
period of 30 months from the date of fat buyer agreement or from the start
of excavation, whichever is later subject to force majeure or circumstances
bevond the control of the developer. Further, there shall be a grace period of

180 days, after the expiry of 30 menths for [inishing construction work and
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applying the occupation certificate in oflering the possession of the unit. The
date of excavation has not been revealed by respondent in its reply so taking
periad of 30 months from allotment cum buyer agreement dated 01.06.2014,
works out to 01.12.2016. The agreement further provides that promoter shall
be entitled to a prace period of 180 days after expiry of 30 months for filling
and pursuing the grant of occupation ceriificate with respecet to the project
from the concerned authority. However, there is nothing on record to show
that the respondent has applied for occupation certificate within the time
limit prescribed by the respondent/promoter in the allotment cum apartment
buyer agreement, ie, immediately after completion of construction works
within 30 months. Thus, the period of 30 months expired on 01.12.2016, As
per the settled principle no one can be allowed 1o take advantage of s own
wrong. Accordingly, this prace period of 180 days cannot be allowed 1o the
promoter,

36, Complainants have alleged that they have fullilled their part of the
contract by paying all amounts as and when demanded by the respondent and
have so far, paid an amount of Rs. 3570486/ Though, the respondent
promoter had not disputed the amount paid by the complainants, it has
rebutted the claim of the complainants that they have made all payments. It
is the stand of the respondent that it is the complainants wheo have defaulted
in making timely payments, and there remains outstanding dues against the

complainants, To adjudicate this issue, the Authority has perused the
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customer ledger alongwith payments schedule and receipt information
attached at page no, 191 and 192 of written statement respectively. Said
document reveals that complainant had paid 4 instalments amounting to Rs
34,56,000 (exclusive of taxes) out of total 5 instalments amounting to Rs
18,509,500/~ as per flexi payment plan opted by them. 5™ instalment of Rs
3,844,000/~ was 1o be paid on “offer of possession™. Fact remains that offer of
possession has not been made by respondent till date so no amount stands
due towards said instalment. For the 3" instalment, there is no demand leter
being referred by respondent o prove that complamanl defaulted in
honouring said demand letter. 1t implics that post the payment of 47"
instalment there 1s nothing on record placed by the respondent 1o show that
any further due demands were raised by the respondent and the complainants
defaulted in paying the same. Hence, for the payments which were never
demanded or become due, the complainants cannot be said or presumed 1o
be at default. Thus, the contention of the respondent promoter that there 15
delay/default in payment on part of the complainants and therelore, they
cannot seek relief of refund is not tenable.

37. Further, respondent has stated that delay in completion of project has
been cavsed due to reasons beyond control of the respondent. The reasons

for delay as pleaded by the respondent promoter are:-

a) Default by the Municipal Corporation:
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Respondent has averred that the project is at final stage and ready for
handing over for it owts but it 15 delayed because of nen-action on the
part ‘Municipal Corporation Faridabad® 1.¢., development works have not
been carried out by MCF. In this regard, Authority observes that present
dispute/complaint 15 inter se betwcen the allotee-complainants and
promoter-respondent for violation of contractual obligations in terms of
allotment letter cum agreement. Both parties were obligated to honor!
fulfill terms of said agreement. Complainants have fullilled their part by
making 95% payment of total sale consideration as demanded by the
respondent. However, the respondent fziled 10 fulfill its obligations by
delivering possession of apartment within stipulated ume, e,
01.12.2016. On account of said failure on part of respondent, the allotes
is within his rights 1o invoke the provision of Section 18 of RERA
Act,2016 which provides that if the promoter fails to complete or is
unable to pive possession of an apartment, plot or building in accordance
with terms of agreement then promoter shall be liable on demand to
return the amount received by him in respect of that apartment, plot or
building with interest as such rate as may be preseribed. Further, on
perusal of allotment cum agreement, it is evident that the construction of
the apartment was the obligation of the respondent, amount for said
purpose was received by respondent nol by MCE. Lven if any dispute
between the MCF and promoter has arisen, then allotee 1s not being
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affected for the reason that alloice has not entered into an agreement with
the MCF. As per the allotment letter cum agreement, the respondent was
under obligation to construct the unit. In the present case, the guestion
involved is completion and handing over of the apartments which is the
sole obligation of the respondent. Here construction of the unit has not
been completed itself by respondent as is evident from customer ledger
and statement of accounl issued by respondent, Demand upto 5
installment pertaining to offer of possession has not been raised by
respondent as no offer of possession is being issued by respondent Lo
complainants till date. Respondent has not carried out the construction of
the unit to its complete finishing extent without any detailed justification
for it. Casting liability upon MCF for non-completion of project at this
stage is not appropriable. Hence the plea of the respondent promoter, 1.e.,
the project got delayed due to fault by MCF 1s rejected.

b) Ban imposed by the NGT on construction aclivities:

Respondent has stated thal the project got delayed due to ban imposed by
NGT on any form of construction activities. On perusal of table
reproduced in paragraph 23 of this order, it can be seen that the ban
imposed by NGT before the deemed date of possession,ic., 01.12.2016
was for only 8 days on or before 01.12.2016. On account of said § days,
respondent has sought time period of 30 days as force majeure for again

mobilizing the work. In this regard, Authority is of view that in the large

b -
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projects like one in this case, majority of the labour 1s normally settled at
the project site itself. So, ban of few days, like 8 is not a type of condition
wherein the labour gets shifted/displaced to another place and then the
developer again needs 1o invest time to relocate the labour required for
construction at site. Even if we look at this case in different perspective,
then ban of & delays particularly can be attributed towards delay in
construction of project then deemed date of possession will work out to
(1.01.2017. Further, the bans due to NGT orders mentioned in the table
by respondent are pertaining to the period alter expiry of deemed date of
possession. So, said peried is not accountable for the delay caused in
present case. 11 will only be the period of 8 days ban which is 1o be
considered towards delay in completion of project, Factual position is that
delay caused in completion of project in this case is in years ranging from
year 2017 to till date and construction activity gol stopped at site only for
8 days, thus delay of years in completing the project on the basis ol said
ban 15 not justified. Though Authority even if allows the grace period of 8
days, the labour which is settled at project site, generally docs not gel
migrate due to 8 days ban. In case, relief of 8 days grace period if allowed
on account of NGT ban, even then the deemed date ol possession has
already passed and project is still not near completion. Henee, the plea of
the respondent that the project got delayed duc to bans imposed by NGT

is rejected.
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¢) COVID- 19 Pandemic:

Respondent has raised a plea that comstruction activities pot severely
hampered by pandemic Covid-19 due to reverse migration of the
labourers. As a matter of fact, Covid-19 pandemic had resulted nto
nation wide lockdowns w.e f. March, 2020, In this case, the deemed date
of possession was 01.12.2016, which was way before the outbreak of
COVID-19 pandemic. Any circumstances or conditions which took place
after expiry of period of deemed date ol possession cannot be counted
towards delay in project, therefore the respondent cannot take the plea
that delay in handing over the possession 18 caused due to COVID- 19,
As far as delay in construction, due to outbreak of Covid-19 is concerned
Hon'ble Delhi High Court in case titled as MA Halliburton Offshore
Services Ine. vs Vedanta Lid & Anr. bearing OMP (1) (Comm.) Ne.
882020 and I.A.s 3696-3697/2020 dated 29.05.2020 has observed that:

“69. The past ron-performance of the confractor cannot be
condoned due to Covid-19 lockdown in Morch 2020 in India. The
contracior was in breach since septemeber, 2019, Opportunities were
given to the contractor to cure the same repeatedly. Despile the same,
the contractor could not complete the project. The owtbreak of
pandemic cannot be used as an excuse for non-performance of a
contract for which the deadline was much before the cutbreat iiself.

The respondent was liable 1o complete the construction of
the project and the possession ef the said unit was to be handed aver
by September, 2019 and is claiming the benefit of lockdown which
came into effect on 23.03 2020, whereas the due date of handing over
possession was much prior jo the event of outbreak of Covid-19
pandemic. Therefore, Authority is af view that outbreak of pandemic
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canviol be used an excuse for non-perfurmance of contract for which
deadline was much before the owtbreak tself. ™

So, the pleas of respondent to consider force majeure conditions
discussed above towards delay caused in delivery ol possession 1s witheut
any basis and the same are rejected.

38 Perusal of file reveals that complainant had filed application for
amendment of relicl sought in registry on 24.07.2024 whereby refund of
paid amount alongwith any other relief was prayed by giving up claim of
monthly assured return. Respondent had filed its reply m registty on
29.08.2024 stating that said application is not maintainable as amendment 1o
pleadings is barred by law (Order VI Rule 7) after the commencement of
trigl. In this regard, Authority observes that on the one hand, respondent
itself in its reply has stated that in case if refund and assured returns both
reliefs are awarded simultaneously then it would amount to double penalty
upon builder, On the other hand, respondent is challenging amendmenl
application, Factual position reveals that respondent even afier delay of 6-7
years after deemed date of possession is not in a position to deliver legally
valid possession of apartment to complainant as occupation certilicaie has
not yet been received. As a matter of fact, occupation certificate has not yet
even been applied for by respendent, Complainants rightly are under
apprehension that they will not receive legal and valid possession of their

apartment even in near future, Respondent’s act of not paying assured
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returns is not the sole reason for withdrawing out of the project. Respondent
even today in a manner has clearly highlighted that possession of unit cannot
be given to complainants as there is no occupation certificate, on the other
hand, refund of paid amount with interest also cannot be awarded Lo
commplainants as amendment application not be allowed to complainant in
present complaint rather complainants may lile fresh complaint alter
withdrawing this complaint. Hence, the complainants are not allowed 10 be
proceeded further in any direction, not even withdrawing out of project. In
this scenario, RERA Act,2016 plays an effective role in saleguarding the
interest of allottees. Respondent cannot take benefit of his wrong (by not
delivery possession of unit till date and not even allowing amendment of
relief sought). By virtue of Section 18 of RERA Act,2016, the respondent 15
obligated to refund the paid amount with interest to the allotec on its failure
to complete or non-delivery of possession of unit in accordance with
agreement or any ather date specified therein. Further, it has been argued by
respondent that complainants are seeking refund for the reason that real
estate market has gone downwards. As a matter of fact, post year 2022 the
prices in real estate market is sceing a upward slide. Application filed by
complainant sceking amendment of reliel sought is appropriate in light of
facts and circumstances of the case and aforesaid discussion, Moreover,
complainants cannot be kept waiting for indefinite time period for possession

and no harm of any kind is caused to respondent il smendment application
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stands allowed. 5o, the comtention of respondemt of not allowing any
amendment at this stage does not hold any merit. In support, reference is
made to para 16 and 17 of judgement dated 21.07.2020 passed by Hon'ble
Real Estate Appellate Tribunal in Appeal no. 349/2019 titled as "M/s
Cosmos Infra Engincering India Pvt Lid vs Teena Sood & Varun Sood'
Relevant paras are reproduced below for reference:-

“16. We do not find any substance in the contentions raised by the learned
counsel for the appellant that the respondenis/allotees could nat give up the
claim at the appeliate stage. The elaim can be abandoned or subsiituted or
scale down ai any stage of the lis. Though the sivict provisions of the Code of
Civil Procedute, 1908 are not applicable to the proceedings under the Act |
vet the principles provided therein are the important guiding faclors. Order
XXIT Rule 171} of the C_P.C reads as under:-

ORDER XXIH
WITHDRAWAL AND ADJUSTEMENT OF 5UTTS
I Withdrawal of suit or abandonment of part of elaim- At any time after the
institution of a swit, the plaintifi may as against all of any of the defendanis
abandon his suil or abandon a part of his elaim:
Provided that where the plaintiff is a minor or other person to whom the
provisions contained in rule I to 14 of Order XXX extend, neither the suil
nor any part of the claim shall be abandoned without the leave of the Court”

I7. The aforesaid provisions clearly show that af any time after ithe
imstitetion of the swii, the plaintiff may abandon his suit or a part of his claim
against all of any of the defendants. Thus, the respondents/allutees being
dominus litis can choose to abandon the relief of refund and to claim the
alternativessubstinged relief for grant of interest for delayed possession al
any staze, which is clearly an exercise by the respondenis/allotees within the
purview of Order XXII Rule I (1) CP.C and is legally permissibie.
Reference can be made fo cases Shri Umakant B Kenkre & Another vs Shri
Yeshwani P. Shirodkar & others, 199930 BomCR 611 and Gurmeer Kaur &
athers versus Hardeep Singh and another, 2005 (2) R.C.R (Civil) 149.7
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39, Today is the 14" hearing in the matter and factual position of the case
15 that respondent failed to honor its obligations 1o deliver possession of
booked apartment as per the time stipulated in the agreement for sale
{(allotment letter cum agreement), ¢, by 011220016 without any
valid/reasonable justification. Respondent is in receipt of total paid amount
of Rs 35,70,486/- since 18,.12.2015 but the unit is not yet ready for handing
over of posscssion and there 15 no hope of its completion along with receipt
of occupation certificate even in near future. In light of these facts,
complainants have prayed for relief of refund of the amount paid by them
along with prescribed rate of interest from the date of respective payments
for inordinate delay in completion of project.

40.  With respect to the rights of the allotee 0 seek refund from the

Authority, Honble Supreme Court in the matier of “Newtech Promoters and

Developers Pvi. Ltd. wversus State of Uttar Pradesh and others ™ has

highlighted that the allottee has an unqualified right to seek refund of the
deposited amount if delivery of possession is not done as per terms agreed
between them. Para 25 of this judgement is reproduced below:

“25.  The ungualified right of the allotiee 1o seek refund referred
under Seciiom 18(f){a) and Section 19{d) of the Act iz nat
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund
on demand as an unconditional absolute right to the allonee, if

the promoter fails to give possession of the apariment, plot or
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buflding within the time stipwlated wnder the terms of the
agreement regavdless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not aitribulable fo the
alfotieehome buyer, the promoter is wnder an obfigation to refimnd
the amount on demand with interest al the rare prescribed by the
State Government including compensation in the manner provided
wnder the Act with the previso that if the allotree does not wish 1o
withelraw fram the project, he shall be entitled for interest for the
period of delay il handing over possession at the rafe

prescribed.”

The decision of the Supreme Court settles the issue regarding the
right of an aggrieved allottee such as in the present case secking refund of
the paid amount along with interest on account of delayed delivery of

PUSSCESION,

41. Keeping in view the aforesaid observations, Authority cannot force the
complainants to endlessly wait for respondent 1o complete the project and
deliver possession. Complainants are well within their rights to seek refund
of the money paid by them by the virtue of Section 18 of the RERA Act,
2016. Thus, the Authority considers it a fil case for gram of refund along
with mterest al the prescribed rate. Therelore, as per provisions of Sectionl 8
of the Act, relief of refund as sought by the complainants deserve to be

granted.
W?
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The definition of term “interest’ is defined under Section 2{za) of the
Act which is as under:

(za) "interest” means the rates of inferest pavable by (he promoter or
the allotiee, as the case may be.

Explanation.-For the purpose of this clouse-

fi) the rate of inferest chargeable from the alioniee by the praomedter,
in case of defanit, shall be equal fo the rate of interest which ihe
promoter shall be liable 1o pay the ailoitee, in case of defaul;

{ii} the interest payable by the promater to the allottee shall be from
the date the promoter received the amount or any pari thereaf till the
date the amount or part thereaf and interest thereon (s refinded, and
the interest payable by the allottee (o the promoter shall be from the
date the allottee defaults in payment to the promoter till the dave it is

paid;

Consequently, as per website of the staie Bank of India ie

hitps://shi.co.in, the highest marginal cost of lending rate (in short MCLR)

as on date ie. 05.09.2024 is 9.10%. Accordingly, the preseribed rale ol

interest will be MCLR + 2% e 11.1059.

44

Rule 15 of HRERA Rules, 2017 provides for prescribed rate of interest

which i1s as under:

“Rule 15. Prescribed rate of interest- (Proviso fo section 12, seclion
I8 ane sub-section (4) and subsection (T af section 19] (1) Far the
purpase of proviso e seciion 12: section 18, and sub seciions (4) and
(7) of section 19, the “fmerest ar the rate preseribed” shall be the
State Bank of India highest morgina! cost of lending rate +2%:
Provided that in case the State Bark of India marginal cost of fending
rate (MCLR) is not in use, it shall he replaced by such benchmark
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fending rates which the State Bank of India may fix from time to time
Sor fending fo the general public”.

45.  Thus, respondent will be liable 10 pay the complainanis interest from
the date amounts were paid till the actual realization of the amount
Authority directs respondent 1o refund to the complainants the paid amount
of Rs 35,770,486/~ along with interest al the rate preseribed in Rule |5 of
Haryana Real Estate (Regulation and Development) Rules, 2017 i.e. at the
rate of SBI highest marginal cost of lending rate (MCLR)+ 2 % which as on
date works out to 11.10% (9.10% + 2.00%) from the date amounts were paid
till the actual realization of the amount. Authority has got calculated the toal
amount along with interest calculated at the rate of 11.10% till the dae of
this order and total amount of interest works out to Rs 38,34,103/- ag per
detail given in the table below:

In complami no. 19/2021

Sr. | Principal Amount in ¥ Date of Interest Accrued till
| No. payment 05.09.2024
[ 1 2.00,000 24.04.2014 2,30,393
2 | 7.75.000 12052014 | 8883532
3. §,06,395 30.062014 | 912510
3, 28,841 22.05.2015 29,771
5. 9.00,000 08.06.2015 9,24,554
f. 7.58,756 09.06.2015 2,65,737
i 601,494 | 18122015 | SR 600
. Total=35,70.486/- Total=38,34, 103/
U, Total Payable to 33,70,486+ | 74,04,589/- |
complainant 38.34,103 = I . -

o
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In complaint no. 2069/2019

[ Sr. Pﬁncipaﬁﬁumimi T Datcol | Interest Accrued till
No., payment | 05.09.2024
1. 2.00,000 01.04.2014 231,792
2 7,79,355 15052014 | 892,814
BER 575808 09.10.2014 | 6.33.805
4. 542,430 | 19032015 570,590
5. 502,128 3102015 | 493685
6. 321,812 16.03.2016 302993
3 4.14.061 02.04.2016 | 3,87,707
3 4,10,551 TI9.122016 | 350586
T, | 188728 20062017 | 151,233 |
10, | Total=39,34,874/- Total=40,15,295/-
1L Total Payable to 39,34 874+ 74,50,169/-
Cﬂmpl_ainai ____4l}~15.?‘}5= |

H. DIRECTIONS OF THE AUTHORITY

46, Hence, the Authority hereby passes this order and issues following
directions under Section 37 of the RERA, Ac 2016 1o ensurc
compliance of obligation cast upon the promoter as per the function

entrusted 10 the Authority under Section 34(0) of the Act ol 2016;

(i} Respondent is directed to refund the amount to the respective
complainants as calculated in tables mentioncd in para 45 of

this order after deducting paid amount of assured retum.

{ii) A period of 90 days is given to the respondent to comply

with the directions given in this order as provided in Rule 16
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of Haryana Real Estate (Regulation & Development) Rules,

2017 faihng which, legal consequences would be followed.

47 The complaint is, accordingly, disposed of. File be consigned to the
record room - afier wploading of the order on the website of the

Authority.
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