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1

ORDER

The present complaint has been filed by the complainants/allotlccs 'rnd(]r

section 31 ofthe Real Estate {Regulation and Development) Act' 2016 (in

short, the Actl read with rule 28 ofthe Haryana RealEstate (Regulatron 
'1nd

Dcvelopmentl Rules, 2017 (in short' the Rulesl for violation ol sedn)n

11[4)(a] of the Act wherein it is inter alia prescribed that dre prcnoter

shall be responsible lor all obligations' responsibilities and functions under
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th€ provision ofthe Act or the rules and regulat,ons made thereund€r or to

theallotteeaspertheagreementforsaleexecuted interse.

A. unit and proiectrelated detalls

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date ofproposed handing over the possession, delay per,od, if

any, havebeen detailed in the following tabular form:
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Sr.

No.

1 "Premier Terraces at the Palm
Drive", Sector 66, Curugram,
Haryana

2

3. DS 2007 /24799 of 2007

rrered- 27.09.2007

I RER,A reg,stered

,', Ptt-08-0101, 1$floor, tower 08

(As on page 36 olcomplaint)

6 2100sq.ft .. Isuper-area]

Along with 2 car parking

(As on pase 36 olcomplaino

7.. Date of execution oi buyer's
agreement between original
allottee and respondent

26-07 -2010

(As on page 35 ofcomplaint)

Nomination letter in favor ol 01.03.2019

(As on page 34 ofcomplaint)

9 14. POSSESSTON

h) Time of honclina over the
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Subject to terms of this clause and
the Allottee(s) having complied
with all the termsand conditionsof
this Agreenent ond not being in
deloult under ony ol the prcvisions
ol this Agrcement ond upon
conplying with all provisions,

fomolities, documentation etc, os
prescribed bt the Developer, the
Developer shall make all ellorts to
handover possession oI the
unit(which falls within sround plus

lout ioors tower/buitdins) wtthtn
a period oJ thlrty(3o) months
lrom the date ol commencement
of constructiot, and for the
Unit(which falls \yithin ground ptus
thirteen Jloors tower/building)
within o period of thnly six(36)
months ton the dote ol
commencenent of construcion,
subject to certain linitotions os
moy be prcrided in this Agreenent
and tinely conplince of the
provisions olthB Agrcement by the
Allotke(s)- the Allottee(s) ogrees
ancl unde$tands that the
Develope. shall be entitled to o

grace petiod ol three (3) months,

for applying and obtoinins rhe
occupation certficote i" respect ol
the Unit and/or the project.

(Emphasis supplied)

[As on page 48 ofcomplaint]

24.05.2011

(As per S.O.A doted 14-03.2019
on page no. 136 ol reply)

l),rp nf st:rr nf .onstru.tion
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11 Duedateofpossession 24032014

(calculated 30 months from date
oa commencement of construct,on
+ 3 months )

12 'Iotal salesconsideration Rs.1,33,13,570/-

(As on page 79 ofcomplaint)

13. Amount paid by the Rs.7,3r,36,777/-

(As per S.O.A 14.03.2019 on paSe

80 ofcomplaintl

14. 0ccupation certificate 08.03.2019

[As on pase 128 ofrep]yl

15. 14.03.2019

[As on pase 74 ofcomp]aint]

16. lndemnity cum undertaking 26.O3.2019

(As on pase 141 ofreply)

17 Unithandoverletter 02.05.2019

[As on pase 142 ofrep'y]

18. 06.04.2019

(As on page 144 oireplyl

Facts ofthe complaint

The complainants have made the following submissio n | -

L That the complainants are the law-abiding citizen and are allottees'

w,thin the Act, 2016. The respondent i.e., M/s Emaar MGF Land Ltd. is a

limited company incorporated under the Companies Act, 1956 and is

inter alia engaged inthebusiness ofproviding realestate services.

IL That the respondent advertised about its new project namely Palm

Terraces" on the 45.48 acres of land, in Sector 66 of the Curusram. l he
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l.

respondent painted a rosy picture of the project in its advertisements

making tall claims.

Relying on various representations and assurances given by the

respondent company and o. beliefof such assurances, original allotteej

namely Curmeher Singh Allagh and Tarvinder Allagh, booked a unit in

the project by paying an amount ol Rs.10,00,000/- on 26.04.2010

towards booking of the u.it to the respondent on 26.04.2010 and the

same was acknowledged by the respondent.

That a Buyer's Agreement was expcuted betlveen the original allottees'

and respondent on 26.07.2010.lF per the buyer's agreem€nt the sale

price of the said apartmenr was k.1,29,243r2/-.That would include thc

basic sale price, EDC, IDC, preferential location charges and exclusive

right to use the dedlcated car parking. The complainants were also

handed over one detailed payment plan which was const.uction link.d

plan.

As per clause 14(a) of the buyer's agreement the respondent had to

deliver the possession of the unlt within 36 months from the date of

commencement ot construction with a grace p€riod ol 90 days aor

apply,ng and obtainlng the Occupation Certificate- Therefore, the due

date oi possession is calculated from date of agreement without

including grace period as there is admitted delay in completing thc

construction of the project henc€ respondent is not entitled for gracc

period. Heocethe duedate comes out to be 26.07.2013.

The or,ginal allottees' subsequently transferred / endorsed the unit in

favour of the complainants. The balance amount was paid by the

complainants according to the demands ra,sed by the respondent. Th.

respondent vide their nomination lefter dated 01.03.2019, recorded

their consent to the transfer.

tv.

vl
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VIL As p€r the demands raised by the respondent, the complainants already

paid a total sum of Rs.1,33,13,570/- towards the unit against the total

sale consideration of Rs.7,29,2A3121'. That the payment plan was

designed in such away to extract maximum payment from the buyers viz

a viz or done/completed.

Vlll. That the complainants have suffered a loss and damage as they had

deposited the money in the hope of getting the unit for residential

purposes. They have not only been deprived otthe timely possession of

the unit but the prospective retum they could have got ia they had

invested in fixed deposit in banL fhe complainants after many requests

and emails; received the otrer of possession on 14.03.2019.

lx. It ,s pertinent to note here that along with the letter of offer of

possession, respondent raised several illegal demands which were

actually not palable as per the Builder Buyer Agreement and thus it

cannol be considered to br r valid offer olpossesr,on.

x. That it has been held by the Honourable NCDRC, New Delhi in many

cases that oflering of possession on the payment of charges wh,ch the

flat buyer,s not contractually bound to pay, cannot be conside.ed to be a

valid offer of possession. ln th. present case asking for cha.ges as

elaborated above, which the allottees are not contractually bound to pay

is illegal and unjustified and therefore not a valid offer of possession. ln

fact it is a letter for demand of money rather than being an offer of

XI. That the respondent has sought advance maintenance charges ol

Rs.75,600/-from the complainants for 12 months which is absolutely

ill€gal. The respondent demanded Rs.12,626l- on account of electnc

meter charges and electrification charges of Rs.74,844l- f.om the

complainants is absolutely illegal as the cost of the eleckic meter in th€
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market is not more than Rs.2,500/ hence askinA ior such a huse amount

rs unjusuned and illegal and therelore needs ro be wrthdrawn

That the complainants requested the respondent to altow the

complainants to inspect the unit before payinE any furrher amounr and

also requested to provjde the car parking space number, bur rhr

respondent failed to reply. The respondent asked the.omplninanrs n)

sign the indemnity bond as a pre requisite condition for handing over oi

the possession. The .omplainants raised an objecrion to the ahovc sai(l

pre-requisite condition olthe respondent as no delay possession char8cs

were paid to the complainants but instead ofpaying the delay possessior

charges, the respondent clearly refused to handover to possession ,l rhc

indemnity bond is not srgned. Furthe., left with no othcr option insrc.d

ofsignrng the same, the comp)ainants signed it.

That the complainants after many follow ups and remjnde.s, and air.r

clearing all the dues and fulfillinB all one'sided demands and lorm.rlrr,es

.rs and when demanded by the respondent got the conveyance dccd

executed on 19.06.2019.

Reliefsought by the complalnants:

4. TheLomplarndnt:havesoughriollowingrelierls):

i Direct the respondert io pay the interesr on ihe roral amount p.id al rhe

presuibed rate of inte.est from the due date ofpossession till date ofaoual

physical possession.

0n the date ofhearin& theauthority explained to the respondent/promoter

about the €ontraventions as alleged to have been committed in relation to

section 11(41 (a) oftheActto pleadguiltyor not to plead guilty.

Reply by th€ respondent.

x11t.

c.

complainr No b6l2.r 2022

D,
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6. The responde.thas contested thecomplaint on the iollowing grounds:

L lhat the complainants have got no /ocus stondi or cause ot action to file

the present complai.t. The p.esent complaint is based on an erroneous

interpretation of the provisions oi the Act as well as an 
'n.orrect

understanding ol the terms and conditions ol the Buyefs Agreenrent

dated 26.07.2010.

11. That the complainants are not 'Allottees" but lnvestors who have book.d

the apartment in question as a speculative investment in order to earn

rental income/profit from its resale- The spa.tment in question has be.n

booked as a speculative investment and not fo. the pu.pose olsell:use as

their residence. Therefore, no equity lies in iavour oithe complainants.

II1. That the o.iginal alloftees [Mr. Gurmeher Allagh and Ms. Tarvinder

Allagh) approached the respondent and expressed inte.est in booking oi

an apartment in the residential group housing colony dev.loped by

respondent known as "Premier Terraces at Palm Dnve' ntuat.d Lf

Sector 66, Urban Estal€ Gurgaon, Haryana..

lV. That thereafter the origina) allottees, vide an application fornr applicd k)

the respondent ior provjsjonal allotment of the unrt. Pursurni thcrL.to

uDit bearing no PTT-08-0101, located on the lrirst Floor,'low.i 0u

admeasuring 2100 sq. ft. (tentative area) was allotted vide provisbnal

aUotment letter dated 05-05.2010. The original allottees consciously and

willfully opted for a construction linked payment plan lor rem'trnce ot

sale cons,deration lor the unit in question and further represenlcd to thr

Respondent that they shall remit every instaument on time as p.r th.

PaYment schedule

V. lhereafter, a Buyer's Agreement dated 26.07.2010 was executcd

between the original allottees and the respondent. It is pertinent t,)

mention that the Buyer's Agrcemcnt was consciously and voluntinlv
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executed between the parties and the terms and condirions oathe samc

arebinding on both the parties.

vl. That as per clause 14[a) of the Agreement, the du€ date of possession

was subject to the allottees having complied with all the terms and

conditions of the Agreement. lt is submitted that the remittance of all

amounts due and payable by the original allottees under the agreement

was of the essence. It has also been provided therein that the date for

delivery of possession otthe unit would stand extended in the event of

the occurrence otthe facts/reasons b€yond the power and controlofthe

Vll. Thatthereafter, the original allottees approached the respondent in lieu

of transferring their rights, title interest of the said property to thc

complainants. That pursuant thereto, the unit was transferred to thc

compla,nants byth€ original allottees upon the execution of th€ affidavit

and indemnity cum undertaking dated 14.02.2019 by both the t.ansferor

and the transferee. The transfer was thereafter accepted by the

respondent vide nomlnatiDn letter dated 01.03.2019.

VIll. That the compla,nants being subsequent buyers, have no right to seek

delay possession charges. That at th€ time of nomination of the

complainants, the projectwas already delayed due to reasons beyond th.

control of the respondent. That such prior knowledge, w,lling and self

initiated endorsement of the complainants, without any protest amounts

to acceptance olthe existing circumstances and the complainants cannot

be allowed to reap benents by€xtracting monies trom the respondent.

rx. That the complainants and the original allottees had deiaulted/delayed

in making the due payments, upon which, rem,nders were also served to

the complainants and had paid delayed payment int€rest at multiplc
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occasions.Furthermore, thedeUvery ofpossession was also subject to rhe

force mojeure circ.umstan es.

x At this stage, it is categorical to note that in the year, 2012 on rhe

directions ofthe Hon'ble Supreme Court oflndia, the mining activties of

minor minerals (which includes sand) was regulated- The Hon'ble

Supreme Court directed framing of modern m,neral concession rules.

Further, the respondent iaced certain other force majeure events

,ncluding but not limited to non,ava,lab,liry of raw material due to

var,ous orders of Ho.'ble Puniab & Haryana High Court and Nat,onal

Creen Tribunal thereby regulating the mining activities, brick kilns,

regulation ofthe consruction and development activiries by rhe judic'al

authorities in NCR on account of the environmental conditions.

restrictions on usage of water, etc. It is peninent to state that the

National Green Tribunal in several cases related to Punjab and Haryana

had stayed mining operations including in O-A No. 171l2013, wherein

v,de Order dated 02.11.2015 ftining activities by rhe newly alloired

mining contracts by the state of Haryana was stayed on the Yamuna

River bed. These orders in fact irfer'al/, continued till the year 2018.

Similar orde.s staying lh€ mining operations were also passed by the

Hon'ble High Courtand the NationalCreen Tribunal in Puniab and Uttar

Pradesh as well. The stopping ol minlng a€tivity not only made

procurement of material dimcult but also raised the prices of

sand/gravel exponentially. It was almost 2 years that the scarcrty as

detailed aforesaid continued, despite which a1l efaorts were made and

materials were procured at 3-4 times the rate and the construction

cont,nued \rithout shifting any extra burden to the customer. The tinrc

taken by the Respondent to develop the project is the usual time taken to

develop a project otsuch a larse scale and despite all rhe force nojeure

ldgl I0,,121
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circumstances, the respondent completed the construction ofthe projecr

d,lieently and timel, without imposing any cost implications ot rhe

aforementioned circumstances on the complainants and demanding thc

prices onlyas and when theconstruction was beingdone.

xr. That arom the tacts indicated above and documents appended, it is

comprehensively established that a period of 166 days was consurncd on

account of circumstances beyond tbe power and control of the

respondent, owing to the passingoforders by the statutory authonncs

xn. That despite the default caused, tlle r€spondent applied lor Occupation

Certificate in respect of the unit on 11.01.2018,27.02.2019'llldt

thereafter, the complainants were offered possession of the unit rn

question through letter of offer of possession dated 14.03.2019. Th.

complainants were called upon to remit balance payment including

delayed payment charges and to complete the necessary

formalities/documentation necessary for handover of the unit. lt rs

submitted that the complainants delay€d the procedure of taking the

possession ofthe said uniton their own account.

xrrr. That without prejudice to the contentions of the respondent, it is

submitted that the allegauons ofthe complainants that possession was

to be delivered by luly. 2013 ate wron{- malalde and result of an

afterthought in vi€w of the fact that th€ complainants stepped into the

shoes ofthe erstwhile auottees vide nomination letter dated 01.03.2019

duly accepting the delay in th€ said project.

xrv. That the respondent earnestly requested the complainants to take

possession of the unit in question and participate ,n execution of thc

conveyance deed in respect of the unit after compl€ting all tho

iormalities regarding deliveryof possession. However, the complainants

did not pay any heed to the requests of the respondent and threatened
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the respondent with institution of unwarranted litigatron 'l'hd

thereafter, an indemnity cum undetaking tor possession dated

26.03.2019 was executed between the complarnants and the .espondenr

ior use and occupation of the said unit whereby the complninants hav.

declared and acknowledged that they have no ownership right, titlc or

interest in any other part olthe project except in the unit area of the unrt

xy That the complainants have .onsciously and maliciously refrained lrom

obtajning possession of the unit in question. Consequendy. tl{l
complainants are liable for the consequences including holding char8es

as enumerated in the Buyer's Agreement, for not obtaining posscsson

'lhe complainants finally took th€ possession ol the unit on 02 05.201!r

and consequently, the conveyance deed was executed on l9 06 2019 lr

was specincally and expresdy agre€d that the liabilities and obligations

of the respondent as enumerated in the allotment lefter or thc Buycrs

Agreement stand satisfled. The compla,nants have preferred the innrnt

complaint on absolurely false and extraneous grounds in order to

needlessly vict,mize and harass the respondent.

xvr 'lhat it needs to be categorically noted that in the present .ase, snce th.

original allottees entered into an agreement lor sale with thc

complainants, the complainants were very well aware of the delny rn th.

said project but stiu proceeded to go ahead with the purchase otlhe ir(l
unit under no coercron.

x!lr. That in accordance with the facts and circumstances noted abovc the

present claim is barred by ljmitation. The A(icle 113 ofschedulc I of th.

Lrnritation Act is applicable and the present complaint was filed,rfter

over 3 years oi passrng of limitation, which cannot bc condoncd undo

any circu mstance whatsoever.
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xvnl. That moreover, after the execution of the Conveyance deed, the

contractual relationship belween the Parties stands fully satisfied and

comes to an end. That there remains no claim/ grievance of the

complainants with respect to the Agreement or any obUgat,on of the

parties thereunder. That moreover, it is pertinent top note that the

conveyance deed was executed over 3 years belore the fjling of the

present complaint and hence the present complaint is barred by

xlx Thatw'thout preiudice to the rights ofthe respondent, dclaycd int$cn iI

any has to be calculated only on the amounts deponted by rhc

allottees/complainants towards the basic principal amount of rhe unir

and not on any amount c.edited by the respondent, or any paymcnl

made by the allottees/complainants towards delayed payment chrrges

(DPC). It is pertinent to mention that the respondent has aLread,

credrted an amount of Rs 6,26,548 in the account of the complainants ar

the time oioffer ofpossession.

Copies ol all the relevant documents have been filed and placed on rh.

record. Their authenticily is not in dispute. Hence, ihe complaint can bL'

decided on the basis ofthese undisputed documents and submission nradc

1.

E. lurisdiction of the authority

The respondent has raised a preliminary objection/submission that the

authority has no jurisdi€tion to entertain the p.esent complaint. Thc

object,on ofthe respondent regarding rejection ofthe complaint on ground

ofjurisdiction stands reiected. The authority observes that it has t€rritorial

as well as subject matter jurisdiction to adjudicate the present complarnt

ior the reasons given below:

fu8s 13 ,l2l
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E.t

9.

Territorial,urisdiction

As per notification no. 1/92/2017-7TCP dared 74-12.2017 issued by Towr

and Country Planning Department, the jurhdiction of Real lstatc

Regulatory Authority, Gurugram shall be entire Gurugram Distnct for all

purpose with ofnces situated in Gurugram. ln the present c:se, the projcct

in question is situated w,thin the plann,ng area oi Gurugram District,

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E,Il Subiect matter iurisdictior

Section 11(4)(al of the Act, 2016 provides that the pronroter shrll b.

responsible to the allottee as per agreement for sale. Section 11[4)[a] rs

reproduced as hereunder:

section 11(a)(a)
Be respohtible lot oll obligations, respansibilities ond functionsunder the
ptovkions al this Acr or the tlles dnd reeulations hade theteuhder ar ta
the ollottees os per rhe ogrcedent lor sole, ar to the aso.totian ol
allattees, as the cose nay be, ttll the conveyance ofoll the aportnent\.
plots or buildings, os the coe nay be, to the ollattees, ot the .o non
areos to the oseciotion ol ollattees or the competent outhonty. o\ Lhe

10

11. So, in view of the provisions of the Act quoted above, the Authority has

compl€te jurisdiction to decide the complaint regarding non-compliance ol

obligations by the promoter.

F. Findings on the obiections raised by th€ respondent.

F.l wheth€r the complalnant can claim delayed possession charges
after execution ofthe conver?nc€ deed.

12. Th€ respondent stated that the conveyance deed of the unit has already

been executed in favour ol the complainants on 06.04.2019 and the

kansaction belween the parties stands concluded upon the execution of

conveyance deed.
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13. The respondent has argued that upon the execution ofthe conveyance deed,

the relationship betlveen the parties is considered concluded, precluding

any further claims or liabilities by either party. Consequently, the

complainant is barred from asserting any interest in light of the

.ir.umstan.es.f thF.rse

14. ln order to comprehend the relationship between the allottee and the

promoter, ,t is essential to understand the definition ofa "deed.' A deed rs a

formal, written document that is executed, signed, and delivered by all

parties involved in the contracL natnely the buyer and the seller. lt is a

legally binding document that incorporates terms enforceable by law. For a

sale deed to be val,d, it must be written and signed by both partres.

Essentially, a conveyance d€ed involves the seller transferring all rights to

Iegally own, retain, and enjoy a particular asset, whether rmmovable or

movable. In the present case the asset in question is immovable property

By signing a conveyance deed, the original owner transfers all legal rights

pertaining to the property to the buyer in exchange for valid consideration

typically monetary. Thus, a nconveyance deed" or "sale deed" signifies that

the seller formally transters all authority and ownership ofthe property to

15. That the execution ofa conveyance deed transfers only the title and interest

in the specified immovable property (in this case, the allotted unit).

However, the conveyance deed does not terminate the relationship

between the parties or absolve the promoter ol their obligations and

liabilities concerning th€ un,t, despite the transter of titl€ and interest to thc

allottee upon execution ofthe conveyance deed.

16. The allottees have invested their hard-earned money and there is no doubt

that the promoter has been enjoying benents of and the n€xt step is to get

her tide perfected by executing the conveya.ce deed which is the statuto.y
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right oi the allottees. Also, the obligation of the developer-promoter does

not end with the execution ofa conveyan€e deed. Therefore, in iurtherance

to the Hon'bleApex Court judgemenr and rhe law la,d down in casetitled as

wg.(dr. Arilur Rahman Khon and Aleya Sultona ond Ors. v5. DLt'

Southem Homes hrl Ltd. (now known as BEGUR OMn Homes Pvt.

Ltd.) ond ors. (Ctvll appeal no. 6239 of 2019) daaed 24.08.2020, the

rclevdnt parasare reproduced herern below:

''34 The developer hos nor dtprkd these connunicotions Thaugh dek ore lout
ca nnun i.otions bsued b! the dev.lopea rhe oppellona su bntted tho. the! o k rot 60 L r 1t

obeftorions brt ft inta ke pon ru fhe d.vetopet does nor sbtu rhot t wos wittins b anet
the ltot putchoeR possessiaa ol theb foE ond rhe risht ta *Iute canvey. e atth? 1d\
white resedits thei. cloim lor conpenetloh fu deto! on ke coniarr, the tenor ol th?
cannuniatio6indicatesthatwh.aattikgtheDantofConvetence,rhe/lotbtte^wek
inlotued thot na fon oJ pro@st ot E eMrioh ||ould he oreeptobte the lo. bure6 wtu
esenriattt pres.nted vih an unloir clon.: oJ eih.r Eroirh! then isht\ ta pDB,? th.n
ctoins [in whith event thq Nrt.l not setpoesion ot drte tn . neortne) or b fo.okp
de ctatns tn order b peiect rheit tLt6 to the froB laf ehrch rhe! hdle potd yatuobte
eonsidero.ion. lh th6 bd.kdtup, the tinple qtestion which we reed b oddles B wh?thpr o
lot buler 

"ho 
eJIou$ o .ldth oidntr 6e deeetopq Jor delaled possdsro, .(tr or (

consequence oJ doiu n be .anpe ed to d.lq the nghr ta obtoin a anteton.e to pei!.t
then ide. tt would. in out view, be nonlfes.ly uftoturobh to dpect thot in adet ta pu^uc
o etoin for conpe.sotian Ja. detored hondins owt ol posesion, the puttho\?r Dtua
indefrntet defet obtoirins o conyetance olrhe preni s ptr.h6ed o.I the! s??k ta obta,r
o De?d ofconveyone t fomt the right to cloin bnpentunon Thnbo .dttjEt paadan
in whith the NCDRC hot etpouyd. We connot counenonce thot vie||

35, The lor purchoeE intesed h.lt hdtd @rhed nohe!. tt E only reataMbte to pt?sunp
thot the ne,r toqicot nep k lot ie Wrchow b petqt the title to the prenises which hav(
been ottaned utuer d. Em at the aBA, But dt. tubhisibn of the develapet 6 that thp
pur.hoser lamkes th. rewry b4oc thc @tun.r lotun b! 

'eeins 
o Deed oJ conveyoa.e 't o

o@pt such o tuheru.non eorld lad b oh obutd conrequence oJ reqrinng the pur.hospt
eithe. b obandon a 16r etain 6 . . .tinon fot obbhths the .a veron@ at to iad.litn?ty
deloy the deetion ofth. De.n oJcoNelo^d pendint pdtuced consu ethrigodon"

17. The Author,ty has already taken a view in Cr. No. 4031/2019 and othcrs

titled as yarun Gupta V/s Emoar MCF Latd llmited ond othe6 and

observed that the execution of a conveyance deed does not conclude the

relationship or mark an end to the liabil,t,es and obl,gations of thc

promoter towards the subject unit and upon taking possession, andlor
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execurinS.onveyance deed, the complaint never gave up his statutory right

to seek delayed possession .harges as per the provisions ofthe said AcL

Upon reviewing all relevant lacts and circumstances, rhe Authority

determines that the complainants/allottees retain the right to seek

compensation lor delays ,n possession hom the .espondent-promotet

despite the exe.ution ofthe conveyancedeed.

F.ll. Whethe. the complaintis barred by llmltatton or rot?

So far as the issue of limitation is concemed, the Authority is cognizant ol
the view thatthe law oflimitation does not strictly applyto the RealEstate

Regulation and Development Authodty Act of2016. HDwever, the Authoriry

under section 38 oi the Act of 2016, h to be guided by the principle oi

natural justice. tt is universally acc€pted naxim and the law assists those

who are vigilan! not those who sleep over their rights. Therefore, to avoid

opportunistic and frivolous litigation a reasonable penod oftime neds to

be arnved at for a litigant to agitatehis n8hi Thh Authority olthe view that

three years is a reasonable time period for a litiSant ro initiate litigation to

press his rights under normal circumstances.

It h aho observed that the Hon'ble Supreme Court in its order dated

10.01.2022 in MA NO.21 of2022 of Suo Moto Writ Pedtion Ctvll lto.3 of

2020 have held that the period from 15.03.2020 to 28.02.2022 shallstand

excluded for purpose oflimitation as may be prescribed under any general

or speciallaws in respect ofalljudicialor quasi judi.ial proceedin8s.

In the present matter the cause ofaction arose on 14.03.2019 when the

otrer ot possession was made by the respondent. The complainanLs have

Uled the present €omplaint on 10.10.2022 which is 3 years 6 months and 25

days from the date of cause of action. ln the present case the three year

penod of delay in filing ofthe case needs to be calculated after takin8 into

account the exclusion period from 15.03.2020 to 28.02.2022.ln viewofthe

21.

20



above, the Aurhorfty is ofthe view that the presenr complaint has b€en Iiled

withinareasonabletimepenodandisnotbarredbythetimjtarion.

F.III obiection r%arding prci€cr b€ing detayed du€ to forc€ m,ieure
cir.umst n.€..

22. The respondent-promoter has raised a contention that the handover of the

unit was delayed due to for.e majeure conditjons such as wrious orders

passed by the National Green Tribunal, Environment po ution (prevention

& Controll Authoriry, shortage oi labour and stoppage of work due to the

order ol various authorities. Since lhere were circumstances b€yond the

control of respondenl so taking lnto consideration the above,mentioned

fa.ts, the respondent be allowed lhe penod durin8 which his construction

activities came to stand still, and the said penod be excluded. The Authority

is oithe viewthatthough therehave beenvarious orders issued to curb the

environment pollution, but these were for a short period of rime. So, rhe

.ircumstances/conditions afrer that period can't be taken into

cohsideration fordelay i. completioD olthe proiecr.
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G.

G,I Dire.tthe respoDde.t to pay the lnte.€sron the totat amouDt paid at
the prescribed rate of interest from the due date of poss€ssion riu
date of actual physlcal possession.

23. In the present complain! the complainants interds to continue with rhe

project and are seeking possession of the unit and delayed possession

charges as per section 18(11 ol the Act and th€ same is reproduced below

for ready reference:

"s..rion 13: - Return olonounran t cDpe@.ion
134) tt rhe prunair h s b anpteE at is unobte to stw poseskn oJ on
opoin.rt" plot, ot buit.tina

Findings regardiog reliefsought by the compl.inart
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Ptuvided rho. where on allottee does aot inte^d ta withdrow ltun th. prot.ct, he
thott be poid, bJ the prcnobt, inkr.l ld .vety non.h ol delo!, till .he hond'no
oftt af.h. posesion, or tuch to.e 6 nay be prcscdbed."

(Enphasis supptied)

24. Clause 14[a) ofthe apartment buyer's agreement (in shorl the agreement)

dated 26.07.2010, provides for handing over possession and the same is

reproduced below:

b(a)n@ othdndhg o9et rh. Poswton
'Subjec. to tms ol this clouse ond bornng force nojeute conditiont ond subte.t t
the Allottee hoving cohptied with oll the temsond conditjons olthis agreenent, ond
not being in tlelouh uhder ahy of the provisions ol thls Aqreenent ond conphohce
with oll prcisions, lomolitiq, d@ ent4tion etc., as prcvtibed b! the Conponr,
the Developet sholl ndke o efrons tb ha^dorer pas $ion oI the unit(whih [oth
within lround ptus fout JlooB t *c./buitdind ithtn d penod oJ thiny(iq)
noaths lron the.lat ol@nma. ent olcontt uctio", ond fot the unntshLh
lolb within ground plss thLte 1006 towet/buil.lins) within a penod ol thirry
e436) nohths lron rhe dote olcodnencedent olconsiuction, subtect to rert ,
limitotions os ot b. provided in thtt Agt@hehr ohd tinely canplince of the
provtsions of this Agreenent by the Allo @G). the Attottee(s) asrces ond
undetstonds thot the Developq shall be titled to a groce period ol three (3)
nanths,lot opp\irg @d obtaining the ocdpaaon c.rtifcate in respect ol the unt
ond/or the projecr

25. The buyer's agreement was exe$ted on 26.07.2010. As per clause 14 (a)oi

the agreement the respondent was to offer the possession ofth€ unit to the

allottees within 30 months from the date ofsta( of construction. The date

of start of construcdon as per tbe Statement of Accounts as on 14.03.2019

at page no. 79 of cornplaint js 24.06.2011. Thus, $e Authority have

calculated 30 months from the date olsta( oiconstruction, also the gracc

period of 3 months is allowed to the respondent/promoter. Therefore, lh!

due date comes out to be24.03.2014.

26. Admissibility of delay possesston charges at prescrlbed rat€ of

interest The complainants are seeking delay possession charges however,

prov,so to section 18 provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter, interest for

every month oi delay, till the handing over of possession, at such rate as
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28. Consequently, as per website ofthe Srate Bank oilndia i.e.,

may be prescribed and it has been prescribed under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15, Pre.crtbc.l tut ollntercst [P.ovbo b @tloa 12, wtlon 1a ond sub-
sdtton (1) and tubt*ion t7) ol srtt@ 191

(1) Far the plrpos? af ptoeiso to edion 12; e.doh 13j ond slb wthns (4) dnd (7)
oI e.tion 19, th. "tn@ftst ot rhe rute pewibed" shotl be th. Stok aonk ol lndn
hiqhe$ norsinol ba aflddiaq rutz t2%.:

P.avided rhat ir .a3. rhe sbb Bonk af tn lio noryinol coe ol lehdin! nre (Mct.R) b
not in use, it shallbe reploced b! ru.h benchnotulendi\g rutes 

'|hich 
the stob Bonk

oIhdia or nx lron ah. b tine lot tendins b rhe senetut pubhr.

27. The legislature in its wisdom in $e subordinate legislation under the

provis,on of rule 15 of the ruler h€s determ,ned the prescribed rate oi
interest. The rate ofinte.est so determined by the legislature, is reasonable

and ifthe said rule is followed to award the interest, it willensur€ unjfo.m

practice in allthe cases.

Complarnt No.6blZ or 2021

the marginalcost oflending rare {in short, MCLRI as on date i.e., 25 09 2024

is 9.10ol0. Accordingly, the prescribed rate of interest will be marginal .ost

of lending rate +20lo i.e., 11.10olo.

29. The definition of term 'interest'as defined under section 2(za) of thc Acr

provides that the rate of interest chargeable from the allottee by rhe

promoter, in case ofdefault, shall be equal to the rate of interesr which rhe

promoter shall b€ liable to pay the allottee, in case of default. The relev.nt

section is reproduced below:
'lza) nkrest neorsthe rutesolintereil palobte by the ptunotet d the dttlrk?.u\

rxptanotian Fattheputpase alrhis.loue
(t) thente aJintere!.horpeabte lon rhe nttote? I the pront{,n ex?olaeloutt

shot be equol b the to.e ol ih.eren whi.h thr pronot?r shall be habte to po! the
o ] ] at?e, i n cose oJ delo u k

(n) the intprest paloble b! .he pranatet tu the ollaxee tholl b! ltun the date rh?
pronater rc.eived the onoun. or an! pai thercol tll the dore he onount or pari
thereol ond intqest theteon is refunded, ond .he tnreten paldble by rhe ollat?? tt
the prcnotet shott be fian the date the ottonee delouks tn pdrnent ta tht
ptamatur dll the date it h pojd:
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On consideration of the documents available on record and submissrons

made by both the parties regarding contravention of provislons oathe Act.

the authority is satisfied that the respondent is in contravention of the

section 11(4)(a) of the Act by not handing over possession by the due date

as per the agreement. The Authority has observed that the Buyer's

Agreement was executed on 26.07.2010 berween the original allottee I\4r.

Gurmeher Allagh and the co-Allottee i.e., Mrs. Tarvinder Allagh and the

respondent. The possession of the subject unit was to be offered within a

per,od of 30 months plus 3 months from date oi commencement of

construction. The Authority calculated due date ofpossession from the datc

of sta.t of construction i.e.,24.06.2071 along with a grace p€riod of 3

months which comes out to be 24.03.2014. The respondent has fail€d to

handover possession of the subject unh on the due date.

31. Subsequently, the unit was transferred to the co plaiDants by the original

allottees, and this transfer u4as acknowledged by the respondent through a

nomination letter dated 01.03.2019. The occupation certificate for the

project was obtained by the respondenr/promoter on 08.03.2019, and ihe

un,t was subsequently offered to the complainants on 14.03.2019. Th.

conveyance deed in hvor ofthe complainants was executed on 06.04.2019.

While,t is clearthatthe respond€nt/promoter failed to fulfilljts obl,gations

under the agreement by not delivering possesslon within the stipulated

timeframe, the complainants were aware ofthe delays and chose to proreed

with the purchase of the unit. The complainants entered the project with

the understanding that possession would be delayed beyond the initial

timel,ne. In the current complaint, the endorsement ,n lavor ot the

complainants occurred on 01.03.2019, and the occupation certificatc was

received by the respondent on 08.03.2019. Thus, the complarnants have

only experienced delays from the date oitheir endorsement 01.03.2019.
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32. Accordingly, the non-compliance ofthe mandate contained in section I1(41

tal read with sectioD 18(11 oi the Act on the parr of the respondent rs

established.As such, the complainant is enrirled ro delay possession charges

at rate of the prescribed interest @ 11.10% p.a. w.e.l 01.03 2019 ritt the

date of offer of possession plus tlvo months or handov.. of possessron

whichever is earlier, alter obtaining the occupation c.rrificare. as per

section 18[1) olthe Act of2016 .ead wirh rule 15 of rhe rules

H. Directions ofthe authority: -

33. Hence, the Authority hereby passes this order and issue rhc fotto!'ing

directions under section 37 ol the Act to ensur€ compliance oi oblgruons

cast upon the promoter as per the iunctions entrusred ro the authonry

under sec 34[0 oithe Act:-

i. The respondent/promoter shall pay interest at the prescnbed r.rr. i.e

11.10% ior every month oi delay on rhe amounr paid by rhe

complainants from the date 01.03.2019 rill the date oi otfer ol

possess,on plus 2 months or handover of possession whi.hcvcr Ls

earlie. after adjustment/deduction of the amount already paid rf.rn)

towards delay in handing over of possession as per proviso to srction

18(11 ofthe Art read with rule 15 ofthe rules.

ii The respondent ,s directed to pay arrears of interest accrued rl any

after adjustment in statement of account, within 90 days lroDr rhe dar.

ot thr, or der as per r Llc I o(2J o, lhe Act.

rii The rate of interest chargeable arom the allottees/complainants by rh.

promoter, in case oldelault shall be charqed at the prescribed rat. r .
11.100/o by the respondent/promoter which is the same rate of rnteresr

which the promoters shall be liable to pay the allottees, in case or

default i.e., the delayed possession charges as per section 2(zal 01 tlit
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anything from the complainant whichiv. The respondent shall not cha

,s not the part of the agreeme

34. Complaint stands disposedof.

35. Filebe consignedto the registry.

Regu latory Authority,
Curugram
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