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1. The present complaint

complainant/allottee under

(Regulation and Develop tl Act,2016

Real Estate [Regulation and

14.06.2023

section 31

has been filed by the

of the Real Estate

(in short, the Act) read

ERA
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Sector 61,Noida(

CORAM:

ShriAshok Sangwa.
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SagarChawla [Advocate)

tlarshit tsatra [Advocate)

M€mber

Complainant

69

with rule 28 of the Ha

ORDER
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Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) ofthe Act wherein it is inler alia prescribed that the

promoter shall be responsible for all obligations, responsibilities

and functions as provided under the provision of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed ,nter se.

A. Unit and project related d€tails

2. The partrculars of the proiect, the details of sale consideration, lhe

amount paid by the complainants, date of proposed handing over

ihe possession and delay period, jf any, have been detailed 
'n 

th.

following tabular lorml

Sr. No.

Date ofexecution BBA

Terra. Sector 37D, Gurusram

Croup Housing Tow€rs
-.1

2017.

Registered

299 of 2017 Datedr 73.10.2017

Licence no.-83 of 2008 and 94 of

07 -72-2072

no.41 ofreplyl

22012013

(As on page no.34 ofcomPlarnr)

Narure olthe project

Unit no.

3

l
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2t9l sq fi.

prcposes to olfer possession of the

Unit to the Purchose4s) \aithin the

Pertod ol l8o days alter the exPiry

ol the nid Commitnent Period lor
making oJJer ol possession ol the

Seller/Confiming Party shatt be

acldiaonally entitled to o Grace

Cknse 7 DBFINITIONS:

1.6 "Commitment Period" shall

neon, subJect b, Force Ma)eu.e

Purchoser(s)hoving timeiy camptied

with all its obligatjons, lormalities or

prcscribed/requeste.l

duthorities ond

Se et/confirnins PdrV, under this

Agrcement ond not being in defauk

under any part ol thts Agreenent,

including but notlinited to the timely

payment of installments ol rhe sole

consicleration as Pet the PaYnent
plan opted. Dewlo\nent Chorges

(DC), Stonp Duty and oker charges,

rhe Seller/Conlirming Parry shalt

oJJer the possession of the unit to the

Purchoset's urlthin a Period ol 42

10
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months lrom the date
ol the building plon or
Flot Buyet's Agreement, whichever

Crace period allowed

27-09.2072

22.01.2417

[Calculated 42 months from date

execution ofBBA + 180 daysl

;t
ot

12

building plan

l

Duedateofpossetsron

29.0t.2073

(As on pas€ -l

Liability of
pay to HDFC

From the date oa first and

subsequent disbursement till

lune 201s

(As on page no.60 olcomplain0

Rs.1,05,00,000/.

(As on page no. s9 ofcomPlaintl

k.1,32,06,33U-

(As on pase no.42 ofcomplaint)

Total sale consideration

Total amount paid bY

the

ln principle Occupation

Rs.1,30,02,009/_

21.09.2023

tAs on pase no.l09ofreply)

Tri'Partite Agreement

I-
t3

14

17

19
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II

ComplarntNo 2461of 2023

06.10.2023

(As on page no. 111 ofreplyl

23-01.2024

(As per website )

Facts ofth€ comPlaint:

The complainants made the following submissions jn the complaint:

That In the month oi April 2012, the respondent i.e'' M/s EPTP

Limited launched a group housitg Project'Terra' admeasuring

approx. 19.74 acres at se€tor 37-D Curgaon, Haryana Thc

representatives ol the respondent approached and lured the

complainantto purchase a unitin the project.

On the representations ofthe respondent, the complainant booked a

resideDtial apartment bearing no. T'22 1002 on 1orL floor, in T'22

Tower a.lmeasuring super built up area of 1,998sq.ft' at the basic

sale price ofRs.5,250/- per sq. f! over ard above the basic sale pnce,

the respondent charged r_

(i) Preferentiol Location Charges (PLC) @ INR1A,4895A/-

(ii) Developnent charges (DC) @ 462 per sq Ft;

(iii) InterestFree Maintenance SecurfiJ (IFMS) @ 50/- persqft'

0v) Fne Fighting Charges [FFC), Electriciq' Connection Chorges

(ECC) Power Backup lnstallation Charges ('PBIC') atthe rote ol
Rs.100/'persq lt

(v) Apart frotn the obove, the respondent further chorged

Rs.2,00,000/' allegedly towords a ctub nenbership whtch till
date is not in existence ond an onount oJ Rs.3 50,00A/' tuwords

covered car porkjng. Accardingly, the totolopartnent cost wos

Rs.1,32,06,331/ In this regard, the respondent offered o

subvention poyment plan to theconplainnnt

20

21



ffiHARENA
-(s- 

GURUGRAIU

I_

IV,

vt

VII

comprarnrNo 246r of 2023

The complainant has paid an amount of Rs.1,30,02,009.45 /'against

demanded amount of Rs.t,29,60,017.64 l' till date The respondent

has taken excess amou.t of Rs.41,991.81/' from the complainant

and isthereby liable to returnwith interests thereon.

That at the time ol booking the apartment in the project, the

respondent had assured the complainant that it has procured all the

necessary permissions, licenses and approvals, and further

committed that under all circl(mrtances, it would deliver possession

oithe apartment within 42 mdills from date of sanct,on of buildine

glan orexeculion otFIal BuveftA'grement whrchever is lrLer''l
That the complainant apprehend\ that when the project was

announced, the respondent did not possess the requ,site approvals,

sanctions, or licenses.ltis humbly requested that this Autho.ity may

direct the respondent to provide all the requis,te documentation,

licenses, approvals and applications so as to determine whether the

respondent was even Futhorized to sell and advertise the p'oiect as

That the respondent has mised a$itrary demands trom the

complainant on thelr own whims and fancies and not in accordance

with the agreed payment plan. The complainant is appalled by th€

fact that the respondent is demanding 18% interest on delayed

That the complainant was coerced into signing th€ BBA since she

had already paid significant sums of monev with respect to the

apartment as far back in 2013. Furthermore, since the respondent

was in a dominant position, it drafted the BBA according to its
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whims and fancies. Indeed, several clauses of the BBA, reveal the

unjust, onerous and oppressiveterms imposed o. thecomplainant'

The complainant, on multiple occas,ons, has enquired about the

probable date of delivery ot possession of the apartment However'

the respondent has consistently failed to respond with any concrete

timeline and continues toadopt delaying tactics by bei.gevasive'

It is submitted that the respondent has been brushing aside

requisite norms and stipulations and has accumulated a huSe

amount ofhard_earned mone}l from various investors in the proiect

including the complainant, andls lrnconcerned about the delivery of

rhe possession of the Apartqent within the requisite time frame

tx.

stipulated iD the BBA-

X. That the respondenf i. uiter dis.egard oitheir responsibilities have

left the complainani in lurch. Thus, the complainant has no oiher

option but to seek jus$ce from this Authoritv and hence the presenl

C. Relief sought by the complainants:

4. The complainaDt has sought tollowing relief(s):

i. Direct the respoDdent lo handover physical possession oithe unit

to the comPlainanL

ii Direct the respondent to pavdelayed possession charges'

iii Direct the respondent to reaund the amouDt of Rs'41'99181/

which has beeD taken in excess lrom the complainant along with

interest of 18%

iv. Direct the respondent to reiund Rs2,00,000/ whi'h has been

wrongfullytaken towards theclub house along with interest

D. Reply bYrespond€nt:
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The respondent by

(omplaint No 2461 of Z02l

way of written reply has made following

I. That at the very outseL it is strbmitted that the prese't complaint 
's

untenable both in facts and law and is liable to be d'smissed at the

very outsel Moreover, the complaint is nted without any cause of

action and hence is liable to bedismissed.

Il. That at the very outset, it is submitted

respondent no. 2 should be ddeted from rhe

mere a connrminS party and inoreover, bo

IV

that the name of the

array ofparties. lt is a

specific relief has been

TII

sought from respondent no.2.

'lhat the complainant being interested in the group housing real

estate development ofthe respondents, known under the name and

style oi TERRA" located atsector 37-D, Gurugram, Haryana booked

a unit in the said project. The complainant booked a unit vide an

application form .lated 13.08.2012 by paving a booking amount or

Rs.7.00,000/ vide cheque no.186675 dared 27 -07 -2012 '

That a unit bearing number T_22-1002, 10'h Floor, Tower T22

tentatively admeasuring 1998 sq. ft. was issued in favor of the

complainant and consequently, the allotment ofthe same took place

vide Allotment Letter dated 0712.2012. That the complainant

consciously and wilfully opted lor Subvention-Scheme plan as per

her choice for remittance of the sale consideration for the unit in

question and thereby a Tripartite Agreement dated 29'01'2013 was

executed between the parties. It is pertinent to mention he'e that

the respondent has always been responsible for their liability and

hence paid all the Pre_EMI as per the agreed terms and conditions of

the Agreement. The bondrde of the respondents shall be noted that
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Vll. That the construction

complainrNo. 2461 of 2023

as per the Agreemen! the respondenis were only liable to pav th€

Pre-EMI amount till 30.06.2015.

v. That consequently, a Flat Euyer's Agreement dated 22 01.2013 was

executed between the complainant and the respondents That both

the parties were obligated to fulfil their respedive obliSations as set

out under the Flat Buyer's AgreemenL Thai the due date ofhanding

over possession was 42 months from the date of sanction of the

building plan or execution 's Agreement, whicheve s

ubject however, to th€ /orce

, executioD ol Flat Buyer's

the Buildings Plan of the

e propored due date

of the unit was hampe.ed due

2017 Uncludrng the

.ning of the hrce narure

nt No.1 was faced w,th certain&rce

Doleur? events including but not l,mited to non-availabilty of raw

material due to various orders of Hon'ble Punjab & Haryana H'gh

Court and Nanonal Creen Tribunal therebv reguhnnS the miDing

activities, brick kilns, regulation of the construction and

development activities by the iudicial authorities in NCR on account

ofthe environmental conditions, restrictions on usage of water, etc'

It is pertinent to state that th€ National Green Tribunal in several
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cases related to Punjab and Haryana had staved m'ning operations

including ,n O.A No. 17U2013, wherein vide Order dated 2 11 2015

mining activities by the newly allofted min,ng contracts by the state

of Haryana was stayed on the Yamuna River bed' Th€se o'ders i'
fact int?r-dlio continued till thev€ar 2018 similar orders staying the

mining operations were also passed bv the Hon'ble High Couri and

the National Green Tribunal in Punjab and Uttar Pradesh as weu'

The stopping of mining acri\'ity not only made procureme't oi

material difficult but also'diiked the prices of sand/gravel

exponentially. lt was almost 2 yearc that the scarcity as detailed

aforesaid continued, despite. which all efforts were made and

materials were proorr€d at 3.4 dmes $e rate a'd the construction

continued without shifting anv extra burder to the customer' That

the aforementioneal circumstances are in addition to the parlial ban

on construction. In the recent past the Environnental Pollution

(Prevention and Cootlol) Autho ty, NCR (EPCA) vid€ its notification

bearing no. EPcA'Rl2O19lL49 dated 2s'10 2019 banned

conskuction activity in NCRduring nighthours (6 pm to 6 aml from

2610.2019 to 30.10.2019 lvltiii was later on converted to complete

ban from 1.11.2019 to 05.11.2019 by EPCA vide its notification

bearing no. R/2019/L'53 dated 01.11.2019

Vlll. That additionally, even before the normalcy could resume' the

world was hit by the Covid_19 pandemic' That the covid 19

pandenic resulted in serious challenges to the project with no

ava,lable labourers, contractors etc for the construction of the

p.oject. That from the lacts indicated above and documents

appended, it is comprehensively established that a period of 192
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6 Copies of all the r€levant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be de€ided on th€ basis of these undisPuted documents and

submission made bY the Parties.

t:

reasons given below.

E.I Ter.ito.ial,urBdlction

lurisdictioD of the authority:

The Authority observes that li has te..itorial as well as subiect

matter jurisdiction to adjudicate the present complaint for the

8. As per Dotiflcation no. 1lg2/2Or?'7TCP dated 14'12 2017 issued bv

Town and Country Planning Department, th€ iur'sdiction of Real

Estate Regulatory Authority, Curugram shall be entire Curugram

Distri.t for all purpose wirh offices situated in Curugram In the

present case, the project in question is situated with'n the planning

area of Gurugrarn district. Th€refore, th's authority has complete

te.ritorial jurisdictiontodealwiththepresentcomplaint'

E. U Subiect matter iunsdiction

9. Section 11(4)(a) ofthe Act, 2016 provides that th€ p'omoter shall be

responsible to the allottee as Per agreement for sale Sect'on

tltal(a) is reproduced as hereunder:

sp rcsoonrble tot oll obl4ations, t4pontbiltu{ and function\ undet the

ii"i",ii"^i.i*" ea , ,ni .r?\ ond rcsuhtions lolte theeunder ot to the
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ollottee as per the ogreenent fot sole, ot to the oseciation oI ollottee, os the

case hay ie, titt th; convelonce ol ott the aportnents ploLt ot bui ldina s o s

the cas; not be, to the ollotee ot the @nnon arcas to the oseciotion of
ollottee or the @npetent outhoril!, os the cae no! be;

10. So, in view ofthe provisions of the Act quoted above, the Authority

has complete jurisdiction to decide the complaint regarding non_

compliance of obligations by the promoter leaving aside

compensation which is to be decided bv th€ adjudicating officer if

pursued bv the compta,nant at.a later stage.

F. Findlneson tlleobiections raised bv the respondcnt:

F.l. Obiection regarding Force Maieure conditions.

11. The respondent- ter has raised a coDlention that the handover

Compla'ntNo 2461of 2023

maieure conditions such as

ireen Tribunal, EnviroDmenl

,rity, shortage of labour and

ved

al

rtl

m due to outbreak of Covid_l9

pandemic. Since there nces beyond the control of

activities came to stand still, and rhe said perlod be excluded But

the ptea taken in this regard is not tenable The due date for

completion of 'project is calculaied as per 
'laDse 

s 1 oi the

agreement dated 22.01.2013, which is prior to the coming ofCovid'

19. Though there have bee[ various orders issued to curb the

environment pollution, but these were for a short period oftime' so,

the circunstances/conditions after that period can't be taken into

cons,deration for delay in conpletion otthe proiect.

delv
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G. tindi.gs on the reli€fsought by the complainants'

G.I Dlrect th€ respondent to handov€r physlcal posscsslon ofthe
unit

G.IL Direct the respond€ntto pay dclayed poss€sslon charges'

12. The aforementioned reliefs arc interrelated and thus are being

addressed together. In the present complaint' the complainants

acquired a unit numbered T22-1002 on the 1oth floor ofTower-22'

measuring 2191 sq. ft, for a total sale consideration ol Rs'

1.32.06,33]r/ in the project "Terra" being develoPed bv the

respondent. The unit the complainants via an

bltowed by th€ execution or a

Builder Buyer's en the comPlalnant and th.

compla,nant bY 22

ClaBe 7 DEFTNITIO S:

1.6 "Comdinnent Petlo.l" sholl n@n subie't to Force Mojeure

,ircu.,tonce,; intz*qtion oJ statutory a$hotitir and Purchov{s)hoving

tinely conplied wirh alt itt obligotio^' funoliti's ot docrmentoaon o\

n'p,.ribed,eaus@rl bv klle'/ConInaig Pa t u4det rh9 As'ee1?nr ord

ii., i,," n ai*, *i". ^" Nn or thr AstetuenL nctudin! hut 
^ot 

hn ed

," ,i* i.ar'*t.-, q ,'totldenL\ ot the sotc con'derc@n a' Pe' tnc

*,r*t ot." ip"a. DevPlopd?nt chatget lDcl stonp Dutv o othe'

,i,*,.,i" utt"i,lc*t-"s Potq shott oll?. rhp posre$bn oJ he un toth"

tr,-"", -r"r.,r*
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Pvchaert wirnin d petloil ot 42 n ths Jrcn ihe dote o' sonciion oJ the

btildia| pton deen oJFIotBuver'sAgremalwhtch*ritloter'

tEnPhosis suPqliedl

13. Therefore, the due date for handing over polsession to the

complainants was 22.01.2017. The respondent obtained in'principal

approval for occupation certificate in respect of the subject tower

no.22 on 21.09.2023.. Subsequentlv, rhe respondents issued an otrer

of possession along with a demand letter lo the complainant on

06.10.2023.

14. Upon thorough examinati uthoriry determines that the

document at pages 10 stitute the fi nal occuParion

certificate. It is explicitly e DTCP has identified

g plans at s,te. The

qseverar deviatio/s

"trseruations 
indloidI

totyou hove node the dertotians

up to Stilt/C.aund Flaor + t9t

4, Jloor o\ |ondone.l StnLe vau

ltoor to 24h ltaot lsloo\lond
unitt Lpto 19t ltoor agoinn 1a1 nas ol

2 Fu nhe;, you hove oho anstructed the club with swinmtng Paot over un

.,"o ^"otr".!) 
105223 sqtu (stilt/Crcund Floor ta Muntvl |9ithaut

opprovaloJbuilding plons on sone ponoloteat)v 0c gronted podtun

15. Also, it is explicitly stated that the in-principal approval for the

occupation certificate was issued to facilitate the invitation of

obiections and suggestions from th€ alloBeet and it was granted

subiect to specific conditions that the respondents were required to

adhere to. Following conditions were imposed on the respondent:

'' n t t hor nu sholl tnvi.4 obiectlons ltun eo'h 4lsiUng dllott@ tPgotdtns thP o'd
' 

"-";b ner in the buldhs Plon thtough on odvetti*nent @ b? 6su?d dt teoi

f -.C.,,,"*.-tr*
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in three notional newpoPeB \|ideu cnculoted in District' of which one shoul'l be

n Bindi lonsuoge, vitiin o P*iod oI10 dot ilon the issuonce oJapprcval'

trt to,h ",tsti; oitottee,hati be 'totued about.he qoposed rc!(@4 thtoLsh
*"nbrcd n;n dnh o coov endot \"d to the Seao' Tos n Plannet Cuttgrcn tn 'o'e
.i',naini oton .,tt',n wo a,vs fron the odwh\enent o: pet tot oba\e 't 'tt
indLoun; ie lost dote ld \ubnson ol oqanon- a 

"etnfied 
h! ol ott " 'uns

"tht t "*ih"tl ,t\. bp int@d ta the sTP. tu.te ofr' ?------ --

16. It can be clearly concluded that the respondents were instructed to

notii, and solicit object,ons from the allottees concerning anv

modifications to the original building plans However, the

respondents acted contrary to this

n.In doing so, the r€spondents

d is seeking delay possession charges along with

I amount paid. Proviso to se.tion 18 Provides rhat

directive by issuing an offer of

possession to the comp aim,ng that the in PrinciPal

approval for the occup had been received and that

where an allottee does not lntend to withdraw from the project' he

shallbe paid, by the promoter, interest for every month ofdelay' t'll

the handing over of possession, at such rale as mav be prescribed

and it has been prescnbed underrule 1S ofthe roles'

"Se.tion 1A: - Retutu ol adouat dn , @mPqetion
lqlll ll .he uoho@ laib to.onPlcQ ot B unoblP to otw

po$etsnn ol on aponnent ploa or bulding. -
where on allotLee does not inEnd to withdtow

sholl be poid, by the Ptunoter, intqest ld everJ

mcntion the revised building plans or the condition'

imposed bY the DTCP.

17. The final occupation certificate was issued k

23.01.2024 as per the date available on the website of Town nnd

Country Planning, Haryana.

18. ln the present complain! the complainaDt intends to continue with
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nonth ol dela!, titl the honding ovet ol the psession, ot tuch rote os

dot be p.escnbed

rz. la-ii"ltititv or a"lay possession charges at prescrlbed rale of

interes! Proviso to section 18 provides thatwhere an allottee does

not intend to withdraw from the project, he shall be paid' bv the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has bee'

prescribed under rule 15 orthe rules. Rule 1S has been reproduced

"Rule 75. Pres ibed
.e.tion 1Iand sub satio

o\Tnan lz,te.tion 18 and sub't1t FotthcPr.Po'.olPto
;e;iorc ta) and i7) ;f sed;or 1s, the intetest ot the rdte ptesL bed'

+2./i:

rate (MCLR) it not in use, t sholt be rcploce.l b! such hPnLhnotk

b-ti;a nB which the staP Bonk ol tndia ndv fx lron ttne ta d e

P, otd d Iho' n cav t \P :to? u-nx nl t.d o not a nat' o' t -t l d'r t

ht k;tns ro $e qcnc1t pubht'

lhe l;gislatu; in its wisdom in the subordinate legislation under thc

provision oirule 15 ofthe rules, has determined the prcscribed rate
lll The legislature in its

of interest. The rate of inter€st so determrned by the legislature' is

reasonable and il the said rute is followed to award the interes!' rt

willensure uniform praclice i n all the cases

as on date i.e.,21.08.2024 is 9.10 %.Accordinglv, theprescribed rate

of,nterestwill be marginal cost of lending rate +2% ie' 11100'6'

20. The definition ofterm'interest as delined under section 2(za) ofthe

Act provides thatthe rate of interest chargeable from the allottee by

the promotet in case ofdefaulr shall be equal to the rate olinterest



lrHARERA
(5-erLnrLeneur

which the promoter shall be liable to pay the allottee in case of

.lefault. The relevant section ls reproduced below:

"(rd) "inzrcn" ntuns the tut6 ol ihteresa Pnlable bt th' Ptmoter ot
the allottee,6 the @e noY be.

ErDlandtion Fot the purpoe oJthk.ldug-
t rhe rute ol hte.en cha,,$ble h on the ollo(eP bt rhe ptudotq
' ' 

in ,o* oi a"hutt snot te equal to the mte ol dtetett whtch th'
nrodok; sh;tt be hobt? to pov the ottonee. n .ose oJdelautl

t til he iAren poJable b! rhc ptudotPt to the ollottee sholl be fton' 6e date he p;odote; rc.ei@d the onount ot an! pon theteoJ titt

21. Therefore. interest on

being granted to the

t is in contravention ol

the secuon 11(4)tal of t g to deliver

.rgrced upon date as Per

complainanls by 22.01 201T The possession of the

handed over to the complainants till date The respondenthas lailed

to deliver possession of the unit to the complainanis even after a

delay ot 7 years. Also, the ofier of possession made by the

ComplarntNo. 246Iof 2023

thP dote the onaunt or thereof ond interett ther@n is

the allottee to the Prcnoter
deloul5 in paynent to the

11.10% by the

shall be fron the dote t
nrnnnrer till the dote itls
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c.lv. Direct the

ConplaintNo.2461 oI2023

respondent on 0610.2023 is not a valid otrer and is bad ln the eves

oflaw as the occupation certiflcate was not obtained at that time

23. Accordingly, the non_compliance of the mandate contained in s€ction

11(4)ta) read with proviso to section 18(1) ofthe Act on the part of

the respondent is established ln the interest of justice the Authority

is of the view that the allottees, shall be paid by the promoter'

rnteresr for every month of from due date of Potsession i.e,

22.01.2017 till the offer of n plus 2 months or actual

ing the occupatio. certificatehanding over of Possess,on

wbichever is earlier as Per

c.lll, Direct t
Rs.41,991.

0,000/' which has

along witb

24 Regarding the Proiect rttee cha,red bY Sh. Manrk

addressed in the report Any demand raised by the respondents in

contravention to the said committee's report shall b€ illegal

H, Directions ofthe Authority

25. Hence, the Authority hereby passes this order and issue th€

following directions under section 37 of the Act to ensure

v7
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compliance of obligations casted upon the promoters as per the

functions entrusted to the authorig under section 34[0:

i. The respondents are directed to make fiesh offer of possession

of th€ unit to the complainant v{ithin 3 0 days of this order'

ii. The respondents are directed to pay interest for every month of

delay from due date of possession i e, 22 01 2017 tilt the offer

of possession plus 2 months after obtaining the occupation

r of possession, whichever is

earlier, as Per section e Act ot2016 read with rule 15

trom the comPlainant

headed by Sh.

Manik So

Filebeconsigned

iii. The respond

26.

27.

'n il t.1d
:]jl1'7
ReL,'-,,

ComplaintNo. 2461 of 2023

esfroXSang*an
[Membet)
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