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ORDER

1. The present complaint t
under section 31 or rn" ;", 

Ouun ,,,ed by the complainant/allomee

Act,2o76[in short, the A 
I Estate (Regulation and Development]

Estare (Reguiatio, ,ro ,":l 
read with rule 28 ofthe llaryana Real

RulesJ for vioration of.:"u"lop'"n'J 
Rules' 2017 (in short' the

inter aria prescrib"o ,nr,ttt'o' 
11(a)[aJ of the Act wherein it is

obligations, responr,or,,,t "' 
n''otcr shall be responsiblc for all

the Act or the rures ,no ,"t'"o 
t"ttions under the provisions of

allottee as per the ,r."u,n-ut''"'ons 
made there under or to the

A. unit and proiect-"",r."0 iLt"lltaie 
executcd inter se.

Rajnesh Khurana ------ -- - -

x;:ilff;,:',,:^ 1_1, 
ru* Prasari sheerApartmen ts, vasuniil'ft J:Xr":Br;i Complainant
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Particulars

The particuiars of rhe project, th- ,^- ., 
r-: "'-lljl!1133

amounr paid by rh" .r;r;;;";;':, 
tetails or sale consideration, 

rhe--

of rhe possession 
^,; ;::;:"t 

'ne 
date ofproposed handing overof rhe possession, dnd rho r^ ^.. 

"'' "'* - proposed handing over

in rhe roilowins rar;;;,;;;:'"' 
period' ir anv, have bcen detaiicd

Name of
proiect

Details

"Priy[/ the
Gurugram

address,,, .rt,ctor_93,
the

'; :: i: ti i;:;",'",,,,,,,,i
rr ur regtstered

Date of execution 18.12.2012
of agrcement

E-011, 1sr floor

[page no. 22 of complainr]

1998 sq. ft.

( page no. 22 ofcomplainti

2105 sq. ft.

(page 91 of reptyJ

Clausc ZB(a)

Nature of pro.iect Croup Housing Comptex
DTpC License no.

RERA Registered /
Not Registered

Unit measuring

Pase 2 ^f rn

Possession clause

2.

3.

;

/6
] Unir no.

lz.

i8.
I



HARER

GURUGRANI

Due date
possession

Complaint No. 2082 of 2023

Time of handing
possession

over

That subject to terms of this clause and
suhtocr to rhe Ft.A't- ALLOTT EE(S) havrnB
complied with all the terms and conditions
of this Agreement and not being in default
under any of the provisions of this
Agreement and further subject to
compliance with all provisions, formalities,
registration o[ salc deed, documentation,
payment of all amount due payable to the
DEVELOPER by the FLAT ALLOTTEL-(S)
under this agreement etc., as prescribed by
thc DEVELOPER, thE DEVELOPER
proposes to hand over the possession of
the FLAT within a pcriod of forty two
(42) months from the date of signing of
this Agreement. lf, however understood
between the parties that the possession of
various Block/Towers comprised in the
complex as also the various common
facilitics planned therein shall be ready &
complete in phases and will be handed
over to the Allottee of different Block /
Towers as and when completed.

1,8.06.2016

(Calculated from the date of signing
of the agreement) - lnodvertently it
has been recorded vide proceeding
doted 05.04.2024 thot the due date of
posse.s.slon is 18.06.2018 but now the
some has been rectilied

l\s.69,44,75a/-

(As per agreement on page no. 22 of
complaint)

Sale consideration

Page 3 of24

"
of

10.



ffiHARER
S- eunuennvr Complaint No. 2082 of 2023

B.

3.

Facts ofthe complaint:

4.

'fhc complainant submitted application form datcd 12.lZ.ZO1I tor

allotment of a residential unit in the project. Subsequently, vide

allotment letter dated 04.0L.201,2, he was allotted unit no. E-011,

on 1't floor in Tower E of the said project, admeasuring super area

of 1998 Sq.ft. for a total considcr.ttion of l\s.69,44,758/- inclusive

ofEDC,lDC, PLC, car parking and club membership charges.

Even after collecting huge amount of money from him, respondent

delayed the execution of buyer agreement for a year thereafter

buyers' agrecntcnt was cxccutcd betwccn thc partics oIt

18.r2.2012.

As per clause 28 the respondent promised to deliver the possession

of the apartment within 42 months of execution of builder buyer

agrccnlcnt j.c 18.06.2 01 6.

11.. Total amount paid

by the
complainant

Rs. 7 2,57 ,54a /-
(As per statement of account dated
02.03.2023 on page 62 of complaint

l

72. Notice for offer of
permissive
possession

03.11.201.7

(page 68 of complaint through which
it demandcd Rs.8,94,679/- as total
dues J

13. Occupatjon

certificate dated
20.07.2018

(As per pagc t39 of rcplyJ

14. Offer of
Possess ion

21-.07.2018

(As per page 74 of complaint.J

PaEe 4 of24



6.

ffi HARER'
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That after long delay of more than a year, the respondent vide letter
dated 03.11.2017 informed him that permissive possession may be

delivered once complcte payment of outstanding dues is realized.

The said letter was sent without obtaining occupation certificate

from competent authorities. In that letter, the respondent raised

several illegal demands which was disputed by him. That the

complainant raised his gricvancc in dctail r.cgarding thc additional

charges being demanded by the Respondent in email datccl

27.17.20L7 and raised query whether the permissive possession

letter has been issued after obtaining occupation certificate from

the competent authority. 'l.he respondcnt failed to address the

grievances of complainant which were raised time and again and

hence committed deficiency in services.

He after losing all the hope, approached the authority for justice

and filed a complaint (along with other allottccsl priwy A93

Association versus M/S Spaze'l'owers pvt. Ltd., bearing no.279 of

2018 in May 2018 as the respondent was demanding the charges

which were not part of agreements executed between the parties

and also demanded charges on the basis of increased super area

(2105 sq.ftJ, and even failed to provide delaycd posscssion charges

to him.

While offering possession by the respondent on payment of charges

which thc buyer is not contractually bound to pay and arc

unreasonable as per the law Iaid down, cannot be considercd to bc

a valid offer of possession. 'l'hat all the issues pertaining to

additional charges and demand against the increased super area

has bccn raised in complaint number.279 ol 2018 and are not

repeated herein for the sake ofbrevity.

7.

8.

Page 5 of24
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11.

He was offered possession vide offer ofpossession intimation datcd

21.07.2018 but same accompanied with additional dcmands, hence

amou nls to invalid ollcr oI posscssion.

That further the order dated 11.04.2019 of this Aurhority was

challenged before the Haryana lleal Estate Appellate Tribunal in

the matter of Priwy A93 0wners Association Vs. Spaze Towers Pvt.

Ltd. & Anr.(Appcal No. 45ti of 20191.

That meanwhile the respondent sent a notice for offer of possession

letter dated 2 6.04.2019 and intimated to the complainant that once

a complete payment of Rs.8,71,461 and 11s.2,25,500 is rcalizcd,

letter of possession will be issued and possession will be delivered

within 4 weeks. He sent a letter dated 30.04.2019 to the respondent

to handover the possession and that they are willing to pay the

undisputed amount. The respondent scnt a letter datcd 09.05.2 01 9

in reply to his email dated 30.04.2019, and communicated to him

that till the amount of Rs.10,96,61/- demanded by them are nor

paid, it will not be feasible for them to deliver physical possession

of the apartment. He then scnt a detailcd lctter dated 20.05.201 9 in

reply to respondent's email dated 09.05.2 019, wherein he explicitly

raised the issues ofdisputed amount which were being charged and

were not part of agreement. He further sent an email datcd

15.07,20L9 that they are willing to pay thc undisputcd amouuts

simultaneously with respondent giving the possession of aforesaid

apartment, complete in all respects with all the facilities and

amenities promised by respondent. All other amounts claimed by

thc respondent are disputcd hy him.

12. That Hon'ble Appellate l'ribunal remanded back the matter

Priwy A93 Owners Association Vs. Spaze 'l'owers Pvt. Ltd.

A]

UR

9.

10.

of

&
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S* eunuennnt Complaint No. 2082 of 2023

Anr.[Appeal No. 458 of 2019J to this Authority vide order dated

15.17.2019.

13. That the complaint number 279 of 2018 has been pending before

this Hon'ble Authority since then and order is awaited. That this

Authority passed an order dated 31.0'l.2023 in the above-said

complaint case, excerpts of which has been stipulated bclow:
'l hc compluirumtustotiution has liled thc cr)mpluint for a un$er ol rcliLjs

including DPC- So lur at DPC is oncerned, thc indiyiduul ullo ees urt

altised b./ile sepur.ttc conpldinls.lil, tuc.h unit.

C. Reliefsought by the complainant:

14. 'l'he complainant has sought the following relief(sJ:

i. Direct the respondent to handover possession ofthe aforesaid

unit.

ii, Direct the respondent to pay interest on delayed possession at

the rate determined by this l{on'ble Authority for every month

of delay from due date of possession till actual possession.

D. Reply by the respondent.

15. The complainant being interested in the real cstate project of the

respondent, group housing colony known undcr thc name and style

"PRI!ry THE ADDRESS", Sector 93, Gurugram, I{aryana tentatively

applied for allotment via application form dated 05.12.2011 and

were consequently allotted unit no. Ii-011, 1sr-floor, Tower Il

having a tentativc supcr arca ol' 1998 sq. It. vide aliotment letter

dated 04.07.2012.

16. Thereafter, the buyer's agreement dated 18.'12.201,2 was mutually

executed between the original allottees and the respondent.

17. 'Ihe complainant has defaulted in making payrnents. As pcr clause

26 of the agreement, the complainant was under an obligation to

Page 7 of 24
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make the timely payment of instalments however, thc complainant

has failcd to fulfil his obligation. 'lhat dctails qua demands,

reminders and receipts are as below:

Sr.

No.

Particulars Dated

I Rcminder lettcr 09.02.20 t 2

2 Reminder letter L7.03.2012

3 Reminder letter 07.04.2072

4 lleminder lettcr 22.05.2073

5 lleminder letter 0 3.09.2 013

6 Reminder letter 07.77.2073

7 Reminder letter 72.72.2013

u Reminder letter 0 3.01.2 014

9 lleminder letter 06.01.20't4

10 Reminder letter 07.05.2014

11 Reminder letter 07.06.2014

12 Reminder letter 18,06.2014

That from the abovc it is evident that the conrplainant has himsclI

defaulted in fulfilling the obligations under the agreement and thus

he cannot benefit from his own wrongs.

Despitc the continuous delay in payment by the complainant, the

construction of the unit was complctcd, and the conrplainant was

offered possession of his unit along with a compensation of Rs.

2,20,793.

As per clause 28 of the Buyer's Agreement, the delivery of

posscssion of the unit was proposcd to bc subjoct wjth compliancc

of the allottee with all provisions of the llllA. 'l'he delivery of

19.

20.

Page I ol24
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21. Furthermore, the delivery of the possession was also subiect to
force majeure conditions as spelled out in clause Zg(b) of the BBA.
The respondent was adversely affected by various construction
bans, lack of availability of building nratcrial, rcgulatioit of the
construction and development activitics by the judicial authoritics
including NGT in NCR on account of the environmental conditions,
restrictions on usage of groundwater by the High Court ol punjab &
IIaryaIa, dcnronctizatiol.l, etc., anci otl.tar force ntayeure
circumstances which in turn affectecl thc mobilisation ancl
demobilisation of the labourers at the site, yet, thc llespondent
completed the construction of the project diligently and timely,
without imposing any cost implications of the albromentionccl
circumstances on the complainant and demanding the prices only
as and when the construction was being done. The several
orders/directions passed by various foru ms/a utho rities/cou rts, as
have bccn delincatccl hcrcinbclow: _

s.
no.

07.04.2
015

Days
affect
ed

National Grcen
l ribunal had
directed that old
diesel vehicles
(heary or light)
more than 10
years old would
not t e permittcd
to ply on thc
roads of NCR,
Delhi. It has

morc than 10 yoars

raw materials as
most of the
contractors/ building
material suppiiers
used diesel vehicles

old. 'l hc order had
abruptly stopped the

7'h of
April,
2015
to 6rlrof
May,
20r5

30
days

movement of diesel i

vehiclq! more than ]

Directions

further been

PaEe 9 ot 24
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d,rected by virtue
of the aforesaid
ordcr that all tho
registration
authorities in the
State of Haryana,
UP and NC'l Delhi
would not register
any diesel vehicles

years old and
would also file the
list of vehicles
before the tribunal
and provide the
same to the police

Complaint No. 2082 of 2023

10 years old which
are commonly used
in construction
activity.'fhe
order had
completely
hampered the
construction activity.

morc than l0

and other
concerned
authorities.
National Green
Tribunal in 0.n.
No.47912016 had
directed that no
stonc crushcrs bc
permittcd to
operate unicss
they operate
consent ffom thc
State Pollution
Control lloard, no
objcction lionr thc
concerned
authorities and
have the
llnvironment
Clearance from
the competent
Authori
National Green
Tribunal had
directed all brick
kilns operating
in NCR, Delhi
would be
prohibited from
working for a

period of2016 one
week from the

'Ihe directions of
NGT were a big blow
to the real estate
sector as thc
conslrucLion actjvity
majorly rcquires
gravcl produccd
from the stone
crushcrs.
reduced supply o[
gravcls directly
aifectcd the supply
and price of ready
mix concretc
required for
construction
activities.

absolute. The order
had
completely
stopped
construction activity.

30
days

19rh

Iuly
2076

8th
Nov,
2016

TiII
date
the
order
in lorcc
and no
relaxat
ion has
been
given
to this
cifcct.

Bth Nov,
2076
to 15rh

Nov,
2076

Pagc 10 ol24
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date
the
also
that no

of passins;fT
order, lt had I

becn directed ]

construction
activity would be
permitted for a

period of one
week from lhe
date oforder.
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22. That a period of 67 days was consumed on account of

circumstances beyond the power and control of the respondent,

owing to thc passing of ordcrs ol various statutory authoritics and

the Covid-19 Pandemic, as noted above. All the circumstances

stated hereinabove come within the meaning of force maieure, as

stated above. However, despite all odds, the respondent was able

to carry out constructio r/ d evclop nl cnL at the projcct sitc and

obtain the necessary approvals and sanctions, and has ensurcd

compliance under the agreement, laws, rules, and regulations.

23. Even after the delay in making the payments of the outstanding

dues on thc part of thc cotrplainant, thc rcspondeltt providcti .t

compensation of Rs.2,20,793/- via notice of offer ofposscssion of

the unit dated 21.07.2018. The respondent earnestly requested the

complainant to take possession of the unit in question and further

requcstcd the him to cxccute a convcyancc dced in rcspcct of thc

unit in question after completing all the formalities regarding thc

delivery of possession.

E. lurisdiction ofthe authority:

24. 'Ihe authority obscr-ves that it has tcrritorial ;rs well as subjccl

matter jurisdiction to adjudicate thc present complaint for thc

reasons given below.

Complaint No, 2082 of 2023

[-[.
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E. I Territorial iurisdiction
As pcr notificarion no. 1 /9212017 - 1'l'Cp datc.d 14.12.2077 iss;ad

by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be the entire

Gurugram District for all purposes with offices situated in

Gurugram. ln the prcsent casc, thc project in question is situated

within the planning area of Gurugram district. 'Iherefore, this

authority has complete territorial jurisdiction to deal with the

present complaint.

E. ll Subiect matter jurisdiction

Section 11(4)(aJ ofthe Act, 2016 provides thar the promorer shall

be responsible to the allottee as per the agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligotions, responsibilities, ond funcLions
under the provisions of this Act or the rules and regulqtions mode
thereunder or to the ollottees as per the agreement for sale, or to the
association oJ qllottees, as the case may be, till the conveyonce of oll
the aportments, plots or buildings, as the cose moy be, to the ollottees,
or Ll)e conmon ure]s to Lhe ossoctotlo ofulbtlecs ot Lhe conpetenL
auLhority, os the case may be;

Section 34-Functions of the Authority:
34(fl of the Act provides to ensure complionce with the obligotions
cast upon the promoters, the allottees, and the real estote agents
under this Act ond the rules and requlotinns made thereuncler.

25. So, givcn thc provisions ol'thL'Act qLrotcd lbovc, thc authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the ad,udicating officer if
pursucd by thc cornplainant aI a later stagc.

F. Findings on the obiections raised by the respondent:

F.l Obiections regarding force Maieure.

I'a9a 12 ol24
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26. The respondent-promoter has raised the contcntion that thc
construction of the tower in which the unit of the complainant is
situated, has been delayed due to force majeure circumstances such
as orders passed by the district administration Gurugram, IIon,ble
Punjab & Haryana HC, NGT, shortage of labor and construction
material, etc. I'he pleas of the rcspondent advanced in this regard
are devoid of merit. Irirst of all the possession of the unit was to be
offered by 18.06.2016. Hence, the events allegcd by the respondcnt
do not have any impact on thc projcct bcing devcloped by thc
respondent. Moreover, the orders passed were for a very short
period of time and thus, cannot be said to impact the respondent-
builder Ieading to such a delay in the compietion. Furthermore, thc
respondent should have forescen such situations. .l.hus, 

thc
promoter respondent cannot bc given any leniency on the basis of
aforesaid reasons and it is a well_settled principle that a person
cannot take benefit of his own wrong.

G. Findings on reliefsought by the complainanr.
G'1 Direct the respondent to hand over possession ofthe aforesaid

unit along with delayed possession charges.
27 rn the present complaint, the comprainant intends to continue with

the project and is secking dclay possession chargcs as providccl
under the provisions of section 1g(1) of the Act which reads as
under,

"Section 78: - Return ofqmount ond compensation
l:tl)-l!:hlt)h,rt,'tet ttttt\t,t,,tntt)t..tcut t\Ltt.dl.t,.tt,;t^.t /,{,\\c\(/u,,(U on oporLmenL, ploL, or butlln!), _

Prouided.that where an allottee does not intend to withdrow from theproject, he shall be paid, by the promoter, irtunt yo, *"ry iorii o1

Pagc 13 of24

Complaint No. 2082 of 2023



LIABIBA
GURUGRAM

(leloy, ttll Ihe httnLltnq,tver ol tlte
prescribed.'

T__----
I Comptainr No. 2082 of 2023 

,I

pos.te.tslo/), aL Such raLe as mOy be

28 ln the instant case, the flat buyer agreement was executed between
tlie complainant and the respondent on 1g.12.2012, and as pcr
clause 28(a) of the said agreement, thc possessjon was to be
handed over within 42 months from the datc of the signing of
agreement. The said clause is reproduced below:

.,Thot 
subJect to ter,n, ofthi5.lousc and subrcLL tothe FLAr ALLITTEE(si n,i,q , "iotii;ii. ))'lthc tcttn, dntl t(ttlittons,,1 tt ;, i,i, , . i,,r,,i' ,,",',t

n,4 heing tn dc[oul! una", ory,t ,ni p,"rir,,,,n,J,
thts Agrecmenl and lurLher sL,b1e.L t;,;;;i;;"::
wtth oll prowsions. for*atiti"s, rcqirLriir'io,i ,uto
deed. doc u me nm t io n, pry., i, 

"i 
rii ". rr rlr"i,,ipoyoblc ro the DEVELO\ER tu ,t"- t.ii,

ALLOTTEE(S) under this osn;"ri -"rr.-,,,
ptc.,cribpl by rtt\ DltVn 0 ;.k rtrc Ot.Vi.:t.Ltt,tlu
propose\ Io honl oter the pos.\es\ton oi the t-t.ii
wirhin o period oJ lorty rwo U2) non;k-i;.-;;.
dot:e oI signng o[ this AgreemenL. i.'n"*"i,understood between thL porti"s " i;;;.-;;"potsession ol various Block/_fow"r, ,o_o,,r"i 

.,i,

the complex os also tn" ,oiiou, ,oiior.i.ti,""
plonned therein ,h(rll b" raody &, .,,,,r;;;";,,,,,
phates onLl witt be honded over tu rne atioii." "rdilferent Block / l.ow"n o, ona *n"n , oif,iri"i:Therefore, the due date ofpossession comes out to be 1g.06.2 016.

29. The complainant-allottee has paid Rs. 72,SZ,S4g /- against the salc
consideration of Rs. 69,44.,758/_ for the unit in qucstion to thc
respondent.

30. At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been sublected
to ali kinds o[ tcrms and conditjons of this agrccD)cnt, and thc
complainant not being in default under any provisions of this
agreement and compriance with ar provisions, formarities and
docuntentation as prescribed by the promoter. The drafting ol.this

Page 14 of 24
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clause and incorporation of such conditions is not only vague and

uncertain but so heavily loaded in favour of the promoter and

against the allottees that even a single default by him in fulfilling

formalities and documentations etc. as prescribed by the promoter

may nrake the posscssion clausc ir|elevant for thc.;lurposc of

allottees and the commitment time period for handing ovcr

possession loses its meaning. The incorporation of such clause in

the buyer's agreement by the promoter is just to evade the liability

towards timely dclivcry of subject unit and to dcprivc thc allottccs

of their right accruing after delay in possession. 'Ihis is just to

comment as to how the builder has misused his dominant position

and drafted such mischievous clause in the agreement and the

allottccs is left with no option but to sign on thc dottcd lines.

31. Admissibility ofdelay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges.

However, proviso to section 18 provides that where an allottee(s)

does rot intcnd to withdraw from the projcct, hc shall bc paid, by

the promoter, interest for every month of delay, till the handing

over of possession, at such rate as may be prescribed and it has

been prescribed under rule 15 of the rules. Rule 15 has been

reprocluccd as undcr:

Rule 15, Prescribed rate of interest- lProviso ao section 12,
section 78 qnd sub-section (4) ond subsection (7) ofsection 791

(1) For the purpose of proviso to section 12; section 78; and sub-
sections (4) and [7) of section 19, the "interest ot Lhe rate
prescribed" sholl be the Stote Bank of lndia highest marginal cost of
lending rate +2a/0.:

Provided thot in cose the State Bank of lndio marginol cosL of
lending rote IMCLR) is not in use, it sho]l be replaced by such

benchmark lending rateswhich the Stote Bank ollndio mqylxfrom
time to time for lending to the general public.

Page 15 ol24
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'Ihe legislature in its wisdom in the subordinate legislation under

the rule 15 of the rules has determined the prescribed rate of

interest.

Consequently, as pcr websitc of thc State llank o1, India i.c.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)

as on date i.e., 05.07.2024 is 8.95%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +Zo/o i.e.,

10.950/0.

The definition of term 'interest' as defined under scction 2(zal of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case ofdefault, shall be equal to the rate

of interest which the promoter shall bc liable to pay the allottee, in

case of default. The relevant section is reproduced below:

"(zo) "interest" meons the rates of interest poyoble by the
promoter or the ollottee, as the cose moy be.
lixplctnotion. -[.or the purpose o] Lhis cluu\e

(i) Lhe rate ol inLeresL chorgeoble Jrom Lhe allottee by Lhe
promoter, in case ofdefault,shqll be equalto the rote ofinterest
which the promoter shall be liable to pay the allottee, in case of
default;

(ii) the interest poyable by the promoter to the ollottee shall be

from the date the promoter recelved the qmount or ony part
Lhercof till Lhe dole Lhe omaunt ar pott Lhereol ctncl intcrcsl
Lhereon is reluncled, and Lhe interest payable by Lhe allottee to
the promoter shall be from the date the ollottee deloults in
payment to the promoter till Lhe dote it is paid;"

0n consideration of the documents available on record and

submissions made regarding contravention ofprovisions ofthe Act,

the authority is satisficd that the respondent is in contravention of

the section 11(4)(aJ ofthe Act by not handing over possession by

the due date as per the agreement. By virtue of clause 28(a) of the

33.

34.
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35.

36.

Complaint No. 2082 of 2023

buyer's agrcemcnt cxccutcd bctwccn thc partiCs, thc posscssion ol.

the subject apartment was to be delivered within 4 2 months from
the date of the signing of agreement. As such the due date ot
handing over of possession comes out to be fg.06.201,6.

As per complainant offcr of posscssion was acconrpanied with
demands those were alleged to be additional ancl illegal on thc
contrary respondent contends that all the charges are to be paid as

per order dated 25.07 .2023 of the authoriry in CR/27g /ZOIA.

Subscquently those chal.gcs wcre challengcd by the allotrce

association(present complainant was also a part of that

association) by filing a case in the Authority bcaring complaint no.

279 /2018 which was disposed off on 1 1.04.2019 whilc exercising

powcrs vcsted in it undcr scctiorr 37 ol the Rcal Estate [Regulation
and Development) Act,20L6 hereby issue thc following directions

to the respondent: -

(i) The respondent-builder is directed to hondover the

posse.rsio, oJ Lhe allotted units to the respective

buyers. Since the occupation certifrcate hos been

received by the respondent, qs such, the respondent

is directed to oJfer the possession to the alloLtees

utgently within o week's tne. All tha (tJIec\e(l llone

buyers ore directed to toke possession from the

respondent within a period oI 30 days after the

rece i pt of offe r of possession.

As per section 19(6) of the Real L:state (Regulation

ond l)evelopnent) Act, 2016 lhose ollotLees wha

want to contest on the point of additionql chorges

being sought by the respondent moy agitate their

grievances belore the odiudicoung oficer.

(ii)
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37. Vide order datcd 15.11.2019 of thc IIorr,blc Appcllatc,lribunal, jt

has remanded the complaint for dilation over the issues mentioned
in para 3 ofthe said order. The relevant para is here as under:_

3. The leorned Authority vide impugned order doted
11.04.2019 hqs dtected the oppalloDl/ollolrces ro ootLate
their qrievances hrlore thc AlJudic.)ttng OJftLtt l.eorned
counsel Jbr the ctppellqnL has sLaLe(l Lhot Lhe dgputed
charges were for the super uteo, tlub, Jocade churges,maintenonce chorges, extelnat
electrif;cation/water/sewer and meLet chorges, pl,C,
EDC/lDC, labour cess and VAT and unilaterol iicrease n
tronsfer fee. Appellonts hqve qlso roised to Lhe disputes
wiLh respcct Lo the permissivc por,re.$ion antl oljbr oJ
posses.rlon without completion, sale of open spoi"s, ,o
opproach road, non_adherence Lo subvention agreements,
green cover, swimming pool/omenities etc.

38. The complaint was remanded back and fixed for hearing. ,l.he

Authority after hcaring both the parties held that: _

" Both the parties qre directed to submit Lheir versions on
the poin* raised in the remand order in a tabular form for
eorly clisposol ofthe disputes arisen between the porties.

Respondent sholl also submit a detoiled report w.r.t
amount Lowords l:DC/lDC charged Jront lha allotLees an(l
the omount deposited with the Dl.Cp.

Respondent is ot liberty to file response to the written
submissions submitted by the comploinqnt before the next
date of hearing.

Cose is a(ljourned to 12.1.2020"

39. Vide order dated 05.03.2020, the Authority was of the considered

view that large numbers of issues has been involved in the

complaint. Hence, the Authority decided to appoint Dr. Suprahha

Dahiya, IAS (retircd) as Invcstigating Comnrissioncr to invcstjgate

into the issues and submit the requisite report.

40. A report was submitted by Investigating Commissioner on

18.72.2020, wherein wherein authority has accepted the
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recommendations givcn uldcr tlrc rcport lnd dcalt with tlrc
charges/demand as given below.

Increase in Super Area Para 30 (viii); ....The allortees

were inforrncd about tltc
details of common areas taken

into consideration to calculate

super area and allottee was

aware about inc rea sc/d ecrcasc

of super area upon completion

of the project and buyer

consent was to be taken only if
increasc in sLtpct. arca was

more than 10 o/o ofthe tentative

super area whereas as per deed

of declaration a flat having

tcntativc supcr ilrea was

intimated as 1697 sq. ft. which

has now been increased to

1839,32 sq. ft. an increase of

about 806 in thc supcr arca."

Para 30 [iiJ: "1'he devcloper has

not charged anything from the

Finding in order

25.07.2023 titted as

Owners Association Vs.

Towers Pvt, ltd

dated

Prily
Spaze

Club Development Charges
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flat allottces for thc

construction of the club

building rather it is a mere

conjecture ofthem that club has

bcon constructcd by thc

developcr out of payments

made by them to the developer

as they could not submit any

document to provc it."

Para l.l0 (iiil: "As per finding of

report, as per clause 38(c) of

the agreement, the allottees

havc cot)senlc.d to pay

maintenance chargcs, IFMS to

the developer or his nominated

agency and charges for facade

rcpair of tl)c [)uildings but at a

reasonablc cost."

Excess Charges of EDC/lDC ara 30 [vJ: "The developer has

not taken excess amount from

the allottees w.r.t. excess

Fagade Repair Charges and

Common Maintenance Charges

respondent has charged PLC

from the complainant-allottees,

charges of IDC/lDC as alleged

by the complainant allottees."

Para ll0 (vi):

observes that

"Thc authority

even if the

Preferential Location Charges

I'age 20 of24

L



HARERA
GURUGRAM

VAT and Labour cess

External Electrification Charges

Complaint No. 2082 of 2023

thcy should havc sullutitted thc

proper details within the

prescribed time. The same has

not been complied with

accordingly.'l'l)c rcspondcnt-

builder to charge strictly as per

agreement only in respect of

units situated with PLC and not

for non- l) l,(: units."

Para 30 [i): "The developer

could not factor both labour

cess and VAT in the basic price

of the flat as thc actual dcmand

for both the taxes was raised at

a later stage by the Statc

Government. Th us, the demand

is valid, lcgal and lcgitimate."

Para 30 [viiJ: "As per the

findings of the report, there is

also an issue that camc across

betbre the Commissioner that

whether the respondent has

taken morc amount from thc

allottces, compared to what has

been demanded/depositcd

with thc power utilitics

departmcnt for providing
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cxtcrnal clcctrilication. It is

obscrved that it is an amount

charged by the developer only

to setup the infrastructure for

bringing clectriciry ro rhe 
I

apartment.

In view of the above findings, the offer of possession doesn,t

contain illegal demands and hence the offer of possession dated

21-.07.201A is said to be valid.

58. Section 19(10) of the Act obligates the allottee to take possesslon

of thc subject unit within 2 months from the date of receipt of

occupation certificate. In thc prcsent contplaint, thc occupatjon

certificate was granted by the competent authority on 20.02.201,8.

The respondent has offered the possession of the subject unit(s) to

the respective complainant after obtaining occupation certificatc

from competcnt authority on 21 .07.2 0 l 8. 'fhcrcfo rc, iD tllc intercst

of natural justice, the complainant should be given 2 months' timc

from the date of offer of possession. This 2 months' of reasonable

time is being given to the complainant keeping in mind that evcn

aftcr intimation of posscssion practically he h.is to arrangc a lot ol'

logistics and requisite documents including but not limited to

inspection of the completely finished unit but this is subject to that

the unit being handed over at the time of taking possession is ln

habitablo condition. It is further clar-ificd that tlrc delay posscssiorl

charges shall be payable from the due date of possession i,c.,

78.06.201.6 till the expiry of 2 months from the date of offer of

possession (21.07.201t1) plus two months [i.e., 21.09.201t]l and
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further allottee shall be liable k) pay outstanding dues along with
interest at equitable rate which were finally settled by the

committee appointed by this Authority in CR/279 /2018

59. Accordingly, it is thc failure of thc promotcr to fulfil its obligations

and responsibilities as per the apartmcnt buyer,s agreement to

hand over the possession within the stipulated period. Accordingly,

the non-compliance of the mandate contained in section 11(4)(a)

read with proviso to section 18(11 of thc Act on thc part oflhe
respondent is established. As such, the allottees shall be paid, by the

promoter after adjustment of DPC already paid, if any as per

possession notice, interest for every month of delay from due date

of possession i.e., 18.06.2016 till offer of posscssion plus two

months (i.c., 21.09.2018), ar the prescribed rate i.e., 1 0.95 o/o p.a. as

per proviso to section 18(1J ofthe Act rcad with rule 15 of the rulcs.

H, Directions ofthe Authority

60. Hence, the authority hereby passes this order and issue the

following directions under section 37 ol the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34[f,J:

i. The respondent is directed to pay delayed possession

charges at the prescribed rate of interest i.e., 10.95% p.a. for

every month of delay on the amount paid by thc

complainant to the respondcnt aftcr adjustmcnt of DI)C

already paid, if any as per posscssion notice from the due

date ofpossession i.e., 18.06.2016 tilloffer ofpossession Lc.,

21.07.201tJ plus two monrhs i.e., up ro 21.09.201t] as pcr

Page 23 ol24



,# 
HARER.

ffi eunGnnvr

proviso to section 18(1)
rule>^.

F"-r,ln,-rrr-rrrrl
ofthe Act read with rule 15 of the

ii. 'l.he complainant ir

with inrerest at e;,H:::1j;i,il:l:;1,,,,, fi ffi;the commiftee, if a

clciayccl pcriod. 
ny' after adjustment of interest for the

ii i. 'l'he respondent is

within 30 days of ,r,:fi::: 
to handover the allotted unit

iv. l.he respondent s

complainant ,n,.n 
ni" 

-::'.,t-narge 
anvthinS from the

agreement. 
ls not the parl ol thc flat buyor's

v. The rate of interest chargeable from the allottees by the

li"IliT;::,"'::. " 
deraurt shari be charged at the

which is the same ,^r'o "u'o 
by thc rcspondcnt/pronlotcr

be riabre " *, *""i:Jif:::,,:I::ffi::"-:T:
delayed possession ch61. comprainr srands o,rr"lli"irl' '"' 

section 2 (za) of the Act.

62. File be consigned to the Registry.

(Member)
Haryana Real Estate Regulatory Authority, Gurugram

Datcdt o5.o7.2024

v Kuma
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