
Complaint No. 702 of 2024 and

l other

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

ORDER

1. This order shall dispose ofboth the complaints titled abovc filcd bcfbrc

this authority under section 31 of the Real Estate (Regulation and

Developmentl Act,2016 (hereinafter referred as ,,the Act,,) read with

rule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 2 017 (hereinafter referred as "the rules,,) for violation ofsection

11(4) (a) ofthe Act wherein it is inter alia prescribed that the promoter

shall be responsible for all its obligations, responsibilities and

functions to the allottees as per the agreement for sale executed intcr
se parties.

2. The core issues emanating from them are similar in nature and

complainant(s) in the above referred matters are allottees of

the

the
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project, namely, Zara Aavaas, Sector 104, Gurugram being developed

by the respondent/promoter i.e., Perfect Buildwell Pw. Ltd. The terms

and conditions ofthe applicatlon form, fulcrum ofthe issue involved in

all these cases pertains to failure on the part ofthe promoter to deliver

timely possession of the units in question, seeking award of delay

possession charges.

The details of the complaints, unit no., date of agreement, possession

clause, due date of possession, total sale consideration, total paid

amount, and relief sought are given in the table below:

l

Project Name and Location "Zara Aavaas", Sector 104, Gurugram.

Proiect area 5 acres

Nature of the proiect Affordable group housing colony

DTCP license no. and other
details

12 of 201,4 d,ated 10.06.2 0 14
Valid up to 09.12.2019
Licensee- Perfect Buildwell PvL Ltd. & lother

Building plan approval
dated

0a.12.2014

Environment clearance
dated

09.0 3.2015

RERA Registered/ not
registered

Registered vide no. 152 of 2017 issued on 28.08.2017
Valid up to 31.12.2019

Occupation certificate 04.12.2079

Possession clause 3, Possession
3.7 "Unless a longer period is permitted by the DCTCP or in
the policy and subjectto theforce majeure circumstoncesos
stated in clause 16 hereof, intervention of statutory
authorities, receipt of occupotion certiftcote ond timely
complionce by the Apartment Buyer(s) of all his/her/thetr
obligations, formalities ond documentotion os prescri bed

by the Developer from time to time ond not being in defoult
under any port of this Agreement, including but nol limited
to timely payment ofinstollments of the total cost ond other
charges as per the payment plan, stomp duty and
registrotion charges, the Developer proposes to oIJer
possession of the Said Apartment to the Aportment
Buyer(s) within 4four) years lrom the dote of spprovol
of buikling plans or grant of environment cle.trqnce,
whichever is later."
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s.

No.

Complaint no.,

Case title,
Date of filing
ofcomplaint

and reply
status

Unit

and
size

Bt}A Due date ot
possession

Total sale
consideration

and
Total amount

paid by the
complainant

offer of

certificate

n.ii"r
sought

1 cR/102 /2024

Manoj Kumar
V/s Perfect

BuildwellPv!
Ltd.

DOr:
o7.o2_2024

RR:15.04.2024

04,
10,h

floor,

2

suring
s24
sq.ft.

and 94
sq. ft.

yareal

lPase
27 of
compla
intl

01.12.20

15

(page 30

of
complai
n0

09.03.2019
(calculated

from the
date of

tal

beins later)

TC:

Rs.21,43,000/-
(as per BBA on
page 35 of
complaint)

Rs.22,O3,124/-

lAs per page 20

otcomplaintl

06.03.2020
(page 28 of
reply)

09.o3_2021

lpage ss or
complaint)

Delay

charges

2. cRl22a/2024

lshaWadhwa

BuildwellPvt.
Ltd.

DOF:

0?.02_2024

RR:15.04.2024

noor,

10

suring
301
sq.ft.

carpet
area

and 65

sq. fL

balcon

(page

27 ot
compla
int)

01.03.20

76

(page 30

complai
n0

09.03.2019
(calculated

from the
dateof

tal

being later)

TC:

tu.12,36,500/-
(as per BBAon
page 35 of
complaint)

Rs. 12,55,047l-

[As per SOA on
page 61 of
complaintl

04.o3.2020
(page 28 ot
reply)

certificate
20.03.2020

[page 62 of
complaint)

Delay

charges

Note: In the table reterred above cerrain abbreviations have been used. Theyare elaborared as follows

Abbreviation Full form
DoF Ddte of frling ol Lompldinl
RR Reply received by the respondenr
TC Total considerarion
AP Amount paid bv the allonee/s

I
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The facts of all the complaints filed by the complainant(s)/allottee(sJ

are similar. Out of the above-mentioned case, the particulars of lead

case CR/702/2024 titled as Manoj Kumar V/s Perfect Buildwell pvt.

f,td. are being taken into consideration for determining the rights of

the allottee(s).

Proiect and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

CR/7O2/2024 titled as Monoj Kumar V/s perfect Buildwell pvL Ltd.

A.

s.N. Particulars Details
1. Name ofthe project Zara Aavaas, Sector 104, Dwarka

Expressway, Gurugram.
2. Nature of proiect Affordable Group Housing Colony
3. Project area 5 acres
4. DTCP license no. 12 of 2014 dated 10.06.2014 valid up to

09.L2.2079
Name of licensee Perfect Buildwell Pvt. Ltd. & lother

6. RERA Registered/ not
registered

Registered
Reg. no. 752 of 2077 issued on
28.08.2017 valid up to 31, ),2.201,9

7. Allotment letter 77 .t0.20L5

fpage 27 of complaint)
8. Apartment no. 04, 1Oth floor, tower 2 admcasuring 524

sq.ft. carpet area and 94 sq. ft. balcony
area

(page 27 of complaint]
9. Date of builder buyer

agreement
07.72.20t5
(page 30 of complaint)

10. Date of building plan
approval

08.72.201.4

(page 32 of complaint)

+
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11. Date of environmental
clearance

09.0 3.2 015
(page 14 of replyJ

L2. Possession clause 3. Possession

3.1 "l)nless a longer period is permitted by

the DGTCP or in the policy and subject to
the force majeure circumstances as stated
in clause 16 hereof, intervention of
statutory oulhorities, receipt ol
occupation cer rtcorc ond limely
complionce by Lhe Apartment Buyer(s) of
all his/her/their obligdtions, lormolities
ond documentotion os prescribed by the

Developer from time to time and notbeing
in default under any part of this
Agreement, including but not limited to

timely pdyment of installments of the total
cost and other charges ds per the poyment
plan, stamp duty and registrdtion charges,

the Developer proposes to olfer
possession of the Said Apartmentto the
Apartment Buyer(s) within 4(Iour)
years from the date of approvol of
building plons or grant ofenvironmenl
cleoronce, whichever is later."
(Emphasis supplied)

13. Due date of possession 09.03.2019 (calculated from the date of
environmental clearance)

L4. Total sale consideration Rs.21,43,000/-
(as per BBA on page 35 ofcomplaint)

15. Paid up amount Rs.22 ,03 ,124 / -

[As per page 20 of complaint]

u.tz-.zus
(page 25 of reply)

16. Occupation certificate

17. Offer of possession 06.03.2020

[page 28 of reply)
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Facts ofthe complaint

The complainant has made the following submissions: -

That the complainant was allotted an apartment bearing no. 4, 10d,

Floor, Tower-2 measuring 524 sq. ft carpet area and 94 sq. ft. balcony

area in the affordable group housing project of the respondent named

'Zara Aavaas'at Sector 104, Gurugram vide allotment letter dated

17.70.20-1.5. Thereafter, an apartment buyer's agreement dated

01.72.201.5 was executed betlveen the parties for a total salc

consideration of Rs.21,43,000/- against which the complainant has

paid a sum of Rs.22,O3,124 /- till 2018. However, the respondentgavc

the actual physical possession of the apartment after a delay of two

years despite receiving all payments.

That the respondent has failed to perform his part of obligations

rightfully and legally, by not giving delay possession charges of the

apartment booked by the complainant till date.

That as per the Affordable Group Housing policy,2013, the date of

offer of possession was 09.03.2019, but the respondent has handcd

over the actual physical possession ofthe apartment on 09.03.2 021.

That the respondent is charging maintenance charges of Rs.3/- per sq.

ft. which is totally illegal and in violation of the Affordable Housing

Policy, 2013 which are liable to be refunded to the complainant. Hence,

the present complaint is filed.

Relief sought by the complainant:

The complainant has sought following relief(s]:

l. Direct the respondent to pay delay possession charges as per the
Act.

.

III.

IV.

C.

7.

6

Possession Certificate 09.03.2021.

fpage 55 of complaint)
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IL Restrain the respondent from charging amount in the form of
maintenance charges.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(a) (a] of the Act to plcad

guilty or not to plead guilty.

Reply by the respondent.

The respondent contested the complaint by way of reply dated

75.04.2024 on the following grounds: -

That after receiving the OC dated 04.12.2019, the respondent has

immediately offered possession to the complainant and directed the

complainant to take possession ofthe unit and to further clear all dues.

However, the complainant chose to delay the matter on one pretext

and another. The complainant was duty bound to take possession of

the residential unit within 2 months of OC however, complainant

delayed the physical taking over without any reason.

That as per clause 2.4 of the apartment buyer's agreement, the

complainant had to make payments for electricity connection charges,

power backup charges, piped gas charges, etc. Thus, any payments or

demands raised under the heads of IFSD onterest Free Security

Deposit), administration charges, meter connections charges, advance

electricity consumption deposit are within the terms of the apartment

buyer's agreement and nothing illegal has ever been demandcd fronr

the complainant.

That the primary relief sought by complainant being "delay interest"

in handing over the possession is untenable in view of the fact that

there was no delay in granting the possession of the flat. It is humbly

submitted that there was a change in the timelines of the project and

the said changes and alteration were not on account of any attribute

D.

9.

ll.

lll.

+

I

l.



Complaint No. 102 of 2024 and

l other

due to the negligence or conduct of the respondent. It is further

pertinent to mention that the timeline alteration was on account of

reasons beyond the control ofthe respondent and the complainant has

been aware of the alteration in the timeline to offer possession and

completion of the proiect.

iv. That the complainant is misdirecting this Authority by reading a few

clauses of the buyer's agreement saying that the maintenance of the

project of 05 years will be of the respondent. Clause 7.8 of the buyer's

agreement specifically states that operational costs like cost of

operation, upgradation, addition and/or replacement of the lifts,

firefighting system, sewage treatment plants, common area lighting,

water supply charges, garbage disposal charges, charges for cleaning

and upkeep of internal pathways, green area, roads, common areas

and drainage system, general watch and ward of the said

colony/building etc., shall be borne and paid by the apartment buyers

and the developer shall not be liable to pay the same.

That the various contentions raised by the complainant arc fictrtrous,

baseless, vague, wrong, and created to misrepresent and mislead this

Authority, for the reasons stated above. Hence, the complaint is liable

to be dismissed with imposition of exemplary cost for wasting the

precious time and efforts of the Authority.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticify is not in dispute. Hence, the complaint can

be decided on the basis of those undisputed documents and

submission made by the parties.

E. lurisdiction ofthe authority

11. The authority has complete territorlal and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

10.

t
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E.l Territorialiurisdiction

As per notification no. 1,/92/2077-1TCp dated 14.72.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram District. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E.ll Subiect matter iurisdiction
Section 11(4)[a] of the Act, 2016 provides thar the promorer shall bc

responsible to the allottees as per agreement for sale. Section 1 I (4.] [a)

is reproduced as hereunder:

Section 77,.,,,[4) The promoter shall-
[a) be responsible for oll obligations, responsibilities and functions
uncler the provisions of this Act or the rules and regulations made
thereunder or to the ollottees os per the agreement for sale, or to
the ossociation of allottees, as the case moy be, till the conveyance
ofall the apartments, plots or buildings, qs the cose may be, to the
ollottees, or the common areas to the association ofo ottees or the
competent authority, as the cose may be;
Section 34-Functions oI the Authority:
34(fl of the Act provides to ensure complionce of the obligotions
cast upon the promoters, the allottees ond the reol estote ogents
under this Act and the rules and regulqtions made thereunder.

So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non

compliance of obligations by the promoter.

Findings on the reliefsought by the complainant.

F.l Direct the respondent to pay delay possession charges as per the
Act.

In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 1B(1) proviso reads as under.

F.

13.

1
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"Section 78: - Return of amount qnd compensation
1B(1). lf the promoter fails to complete or is unable to give possession of
on qpqrtment, plot, or building, -

Provided thot where an allottee does not intend to withdrow from
the projecC he sholl be poid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rote
os may be prescribed."

Clause 3.1 of the buyer's agreement provides for handing over of

possession and is reproduced below:

'3, Possession
"3(1) Unless o longer period is permitted by the DCTC? or in the
policy and subject to the force mqjeure circumstonces as stqted in
clause 16 hereof, intervention of stotutory authorities, receipt of
occupotion certificate ond timely complionce by the Apartment
Buyer(s) of qll his/her/their obligations, formolities qnd
documentation as prescribed by the Developer from time to time and
not being in defoult under ony part of this Agreement, including but
not limited to timely poyment of installments of the totol cost ond
other charges os per the payment plan, stamp duty qnd registrotion
chorges, the Developer proposes to ot't'er possession of the Soid
Aportment to the Aportment Buyer(s) within 4(four) years from the
datc oIopprovalol buildmg plons or qront oIenwronment ,leoron,e.
whichever is lqter..."
(Emphasis supplied)

The respondent/promoter has proposed to handover the possession

of the subject apartment within a period of 4 years from the date of

approval of building plans i.e., 08.\2.2014 or grant of environment

clearance i.e.,09.03.2015, whichever is later. Thus, the due date of

possession come out to be 09.03.2079.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall be paicl, by thc

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 ofthe rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- [proviso to section 72, section 7g
and sub-section (4) dnd subsection (7) oJsection 791

15.

16.

to
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(1) For the purpose of proviso to section 12; section 1A; ond sub-
sections (4) ond (7) of section 19, the "interest ot the rote
prescribed" shall be the Stote Bonk of lndio highest marginol cost
oflending rote +2%;

Provided that in cose the Stqte Bonk of India morginal cost of
lending rqte (MCLR) is not in use, it shall be reploced by such
benchmark lending rotps which the Stqte Bqnk of lndio may fix
from time to time for lending to the generol public,

The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLR) as

on date i.e., 25.07.2024 is 97o. Accordingly, the prescribed rate of

interest will be marginal cost oflendingrate +2o/o i.e.,lLo/o.

The definition of term 'interest' as defined under section 2(za) of the

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case ofdefault.

The relevant section is reproduced below:

"(zo) "interest" meqns the raus of interest payoble by the promoter or the
ollottee, os the c(rse may be.
Explqnotion. -For the purpose of this clause-
O the rote of interest chsrgeable from the ollottee by the promoter,

in cose of defaut| shqll be equal to the rate of interest which the
promoter sholl be liable to poy the allottee, in cqse of default;

(ii) the interest payqble by the promoter ta the allottee sholl be from
the date the promoter received the qmount or qny part thereoftill
the dqte the amount or port thereof qnd interest thereon $
refunded, and the interest payable by the ollottee to the promoter
shall be from the date the allottee defaults in poyment to the
promoter till the date it is poidi'

Therefore, interest on the delayed payments from the complainant

shall be charged at the prescribed rate i.e., 11olo by the respondent/

18.

19.
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promoter which is the same as is being granted to it in case of delay

possession charges.

0n consideration of documents available on record as well as

submissions made by the parties, the Authority is satisfied that thc

respondent is in contravention of the provisions of the Act. By virtue

of clause 3.1 of the agreement executed between the parties on

01.12.2015, the possession of the subject apartment was to be

delivered within 4 years from the date of approval of building plans

i.e., 0A.12.2014 or grant of environment clearance i.e., 09.03.2015,

whichever is later. Therefore, the due date of handing over possession

was 09.03.2019. The occupation certificate was granted by thc

concerned authority on 04.12.201,9 and thereafter, the possession of

the subject flat was offered and handed over to the complainantlvide

letters dated 06.03.2020 and 09.03.2021 respectively. Copies of the

same have been placed on record. The authority is of the considered

view that there is delay on the part of the respondent to offer physical

possession of the subject flat and it is failure on part of the promoter

to fulfil its obligations and responsibilities as per the buyer,s

agreement dated 01.12.2015 to hand over the possession within the

stipulated period.

Accordingly, the non-compliance of the mandate contained in section

11(4)(al read with section 18(1J ofrheAct on part ofrhe respondcnr

is established. As such, the allottee shall be paid, by the promoter,

interest for every month of delay from due date of possession i.e.,

09.03.2079 till expiry of 2 months from the date of offer ofpossession

or actual handing over of possession, whichever is earlier, as per

section 18(11 ofthe Act of2016 read with rule 15 ofthe rules.

22.

l2_
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F. II Restrain the respondent from charging amount in the form of
maintenance charges.

23, The issue of maintenance charges has already been clarified by the

office of DTCP, Haryana vide office order dated 31.01.2024 wherein it
has categorically clarified the mandatory services to be provided by

the colonizer/developer in Affordable Group Housing Colonies and

services for which maintenance charges can be charged from thc

allottees as per consumption. According, the promoter can only chargc

maintenance/use/utility charges from the complainant-allottcc as per

consumption as prescribed in Category-ll of the office order dated

31,.07.2024.

G. Directions ofthe authority

24. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(fJ:

i. 'Ihe respondent is directed to pay interest to the complainant against

the paid-up amount at the prescribed rate i.e., 1170 per annum for

every month of delay from the due date of possession i.e., 09.03.2 01 9

till the expiry of 2 months from the date of offer of possession or

actual handing over ofpossession, whichever is earlier, as per section

1B(1) of the Act of 2016 read with rule 15 of the rules.

ii. The respondent shall not charge anything from the complainant

which is not the part of the buyer's agreement or provided under

Affordable Housing Policy, 2013.

iii. The rate of interest chargeable from the allottee by the promotcr, in

case of default shall be charged at the prescribed rate i.e., 1 1olo by thc

respondent/promoter which is the same rate of interest which the

\3
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promoter shall be liable to pay the allottee, in case of default i.e., the

delayed possession charges as per section 2 [za) of the Act.

iv. A period of 90 days is given to the respondent to comply with thc

directions given in this order and failing which legal consequences

would follow.

25. This decision shall mutatis mutandis apply to cases mentioned in para

3 of this order wherein details of offer of possession and possession

certificate is mentioned in each of the complaints.

26. Complaint stands disposed of.

27. File be consigned to registry.

Haryana Real Estate Regulatory Authority, Gurugram

Datedt 25.07 .2024
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