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1. The present complaint has been filed by the complainant/aliottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with Rule 28 of the Haryana Real -Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of Section

11{4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the

provisions of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.
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HARERA

2. GURUGRAM

A. Unitand project-related details
2. The particulars of the project, the details of sale consideration, the amount

Complaint No. 4638 of 2023

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:

Sr. | Particulars Details

NoD.

1. | Name and location of the “vatika INXT City Center”, village

project

" Gurugram
am}n:ated from Vatika Trade Centre

:I 30:1, Eﬂ‘l‘l annexed at page 50 of

Sihi, Shikohpur, Sikanderpur Badha,
and Kherkidaula, Sector B1-85,

addendum to BBA dated

2. | Projectarea
3. | Nature of the;.'(: | complex
4. | DTCP license it 1r-f. 14.06.2008 valid
status :
5. | Name of the i?uf llndustries
6. | RERA regi 5|
registered and
7. | Date of buyer's
ilq uf complaint)
8. |Addendum to BBA
(Provision as sfigomplaint )
Assured returns added) |
9. | Addendum to BB g 1 011,
(Relocation | -fram - Viatlka-{{ w‘:‘ﬂ of complaint)
Trade Centre to INXT City
Centre)
10. | Unit no. 127, 1 floor, Block A
(Page 53 of complaint]
11. | Unit area admeasuring 1000 sq. ft.
(Page 53 of complaint]
12. | Assured return and lease "The unit has been allotted to you with

rentals clause

an assured monthly return of Rs.65/- per
sq. ft. However, during the course of
construction till such time the building
in which your unit is situated offeved for
| possession you will be paid an additional
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Complaint No, 4638 of 2023

return of Rs.13/- per sq, ft. Therefore, the
return payable to you shall be as follows:
This addendum forms an integral part of
the builder buyer agreement dated
13.11.2010.

a) Till completion of the building

Rs.78/- per sq. ft
b)After completion of the
building Rs.65/- per sq. ft

You would be paid an assured return
w.ef 03.11.2009 on a monthly basis
before the 15 of each calendar

.| month.
o4 EF ﬂrq abligation of the developer shall be

sase the premises of which your

tis part @ Rs.65/- per sq. ft In the

ality the achieved return being
o lower than Rs.65/- per sq, ft

\Rs1/- by which the
igved rental is less than
Y565 /- persg. ft
achieved rental is higher
. Rs.65/- per sq. ft. then
0% of the increased rental shall

accrue to you free of any
dditional sale consideration.

r, you will be requested to
dadditional sale consideration
" [ [@Rs 183/ per sq. Jt Jor every
2% U rupee | of additional rental

achieved in the case of balance

50% of the increased rentals.”
(Addendum to BBA at page 35 of
complaint)

13.

Assured Returns received till
September, 2018

RS. 23|4?;Dﬂﬂf'
(As alleged by respondent at page 31 of
reply)

14

Total sale consideration

Rs.30,00,000/-
(As per clause 2 of BBA at page 21 of

complaint)
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HARERA

= G{]RUGW Complaint No. 4638 of 2023
15. | Amount paid by the Rs.30,00,000/-
complainants (As per clause 2 of BBA at page 21 of
complaint)
16, | Occupation certificate Not obtained

17. | Letter as to completion of|29.02.2016

construction sent by | (Page 47 of reply)
respondent to complainant
B. Facts of the complaint:
3. The complainant has made the following submissions:

a)That the respondent through public advertisement enticed the

complainant to invest their hard- earned money in its project “Vatika
Trade Centre” and made 'L"a;],l d.,ajms and promises of high quality

between the parties on
unit no. 522, located on
Ldzlng 1000 sq. ft. for a total

sales consideration aﬁLr. mﬂiﬂﬂﬂf
d)That the complainant -had _ﬁﬁhﬂ entire sales consideration of

Rs.30,00,000/- E%l ﬁ_ﬂ Fﬁ ﬁ of execution of builder

buyer agreeme

) That as per clansaz of the ag’mﬂmangthﬂ mspu ndent had committed to
construct and deliver the possession of the unit within a period of 3
years from the date of execution of the builder buyer agreement which
comes to 03.11.2012. However, the respondent falled to construct and
handover the possession of unit on time.

f) That as per “ANNEXURE-A" of the agreement titled as "Addendum to the
Agreement” dated 03.11.2009, the complainant was promised to get an
assured monthly return of Rs.78/- per 5q. ft. (till offer of possession) and

thereafter Rs. 65/- per sq. ft. per (after Completion of the building].
Paged of 24
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HARERA

g) That on 27.07.2011, the respondent sent a letter to the complainant

regarding "Relocation of Commercial Project- Vatika Trade Centre.”

h)That on 17.08.2011 the complainant entered into an "Addendum to the

i) That the respondent informed

Builder Builder Agreement” with the respondent according to which the
originally booked unit of the complainant in project “Vatika Trade
Centre” was relocated in respondent’s another project "Vatika INXT City
Centre.” In terms of the addendum most of the terms of the builder
buyer agreement remained the same except for a few changes in the

recital clause. &

cnmplﬂinanl: that they were now
allocated unit no. 127 on'the 1* floor |ﬂ'l2k-.|"|. admeasuring 1000 sq. ft.

in project "Vatika }Hﬂﬂ;‘ﬁyémt&?

|) That on 17.09. 34}15 ‘the rﬁpmﬂnnt seu’t a letter to the complainant

k)

)

on of wﬁuk block B of Vatika INXT
etter ill:p!th

| i'm' occupati ‘%ﬁ further stated that the
respondent is in a:mde disqgﬁgj.pns 'ipith a number of prospective

tenants for the prnpeﬁmee out substantial area in the
building in duegﬂm; } E !% A
That the respon the co nants that their building is

complete and further stated that thatas per'the terms and conditions of

regarding "Eurti
City Centre.”

operational ami rta :

ng is complete and is

the builder buyer agreement [ﬂnnexu re), the commitment charges shall
be revised to Rs. 65/- per sq. ft. per month from the date of building
getting operational.

That the respondent has not obtained the occupation certificate of the
said tower till date. The respondent cannot offer possession or say that
the building is operational without obtaining the occupation certificate.
That in the lieu of the above stated letter the respondent had wrongly

reduced the monthly assured return payable to complainant from
Page 5 of 24



GURUGMM Complaint No. 4638 of 2023

Rs.78/- to Rs.65/- per sq. ft. per month without getting the occupation
certificate and without offering possession of unit to the complainants.

The respondent is liable to pay a monthly assured return of Rs.78/- per
sq. ft. till the offer of possession after receipt of occupation certificate
and not Rs.65/- per sq. ft per month. The respondent is alsa liable to pay
the difference of Rs.13/- per sq. ft. per month along with the interest
accrued upon such payment as per the HARERA Rules, 2017,

m) That from 01.11.2010 till 28.02.2016 the respondent paid a monthly

p)

q}

‘per month to the complainant.

assured return of Rs. 78/- EE{’H 1

That from May (

towards assu
That on 31.10.2018, r

the Suspensiu}q)fﬂ."s's Lﬁheb} Scheme”.
"In light of the intr o Mﬁ&}ﬂ

regulates the Sector b ut also stipulates conditions ottached to
mﬂrkfﬂng, :;.Emng G '.1 -

par.l:.'ﬂ based on carpet area
pming of Banning of

as define d_afte
Unregula ﬁ S TR
selling an mrmitment 5

red returns or that
pays retr-'mmf any kin
‘All_pra, ¢ sald ion @, down payment basis,
possassioninied: &mm tion lirtked basis."

That the construction of the unit has been badly delayed which is
evident from the fact that as per clause 2 of the agreement, the
respondent had promised to deliver the possession of unit within a
period of 36 months from the date of execution of bullder buyer
agreement which comes to 03.11.2012, however till date the
respondent has still not completed the project and has not received
"Occupation Certificate” for its project.
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That the respondent had also wrongly demanded payments on account
of common area maintenance charges on 07.01.2023 by sending a
demand notice of Rs.12,14,613/-, prior to receiving occupation
certificate and without offering possession to the complainants till date.

That as per the details of license obtained by respondent from Director
General, Town and Country Planning Department, Government of
Haryana (DTCP), the respondent had purchased land measuring 10.718
Acres at village Sikhopur, Tehsil Sohna and District Gurugram. License
bearing no. 122 of 2008 ;1; | 14.06.2008 valid up to 14.06.2016 for

ﬁT Iy and to developfconstruct the

:""r"' -'ﬂiat as on date the said license of
' "-..

setting up commercial ¢

. 1

oject "Vatika INXT City
vision of Section 3 of
| Estate (Regulation and

i fo Wt emmpfeﬂﬂn certificate
i "w | make an appl'h:nlﬂ-nﬂ to the

Authori

manths an L
Section 3(2) - gl % I:ate (Regulation and
Development) Act, 201
op ]E;, u”"’j"ff-‘}"

"No registration of the real estute ;FD}EE'L' sh:ﬂ'} be required where
the promoter has received completion certificate for a real estate
project prior to commencement of the Act”
Thus, the project of the respondent is an on-going project since the

respondent did not have completion certificate and is liable to get the
project registered under RERA Act, 2016 which the respondent failed to
do.

That based on the above it can be concluded that the respondent
miserably falled in completing the construction of the building and in
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2 GURUGRAM Complaint No, 4638 of 2023 |

handling over the possession of the unit of the complainants in
accordance with the agreed terms and has committed grave unfair
practices and breach of the agreed terms.

That the facts and Issues of the present complaint are completely
identical to judgment dated 04.02.2022 titled "Mahesh Chandra Saxena
versus Vatika Limited" in Complaint no. 443 of 2021 passed by Hon'ble
RERA Authority, Gurugram wherein the Authority passed an order

directing the respondent to pay assured returns along with interest

upon it.

4. The complainant has soughtthe [0 ng relief(s)
Direct the respondent te pay the inunﬂﬂy .assured return @ Rs.78/- per
sq. ft. per month from May 2018 till Ha;)ﬁ-.
Direct the respendent to Eﬁ“—ﬁ e of the assured return
amount of Rs.13 per sq. ft. per . j’- minus Rs.65/-} from
March 2016 till April El}lﬂ

==

iii.

iv.

Vi.

Direct the respondent to paj‘ ilﬁerﬁ.st .upﬂu the unpald amount of
assured return. -
Direct the raspnn L0 !
ft. per month after ﬁEﬂ oce
offer of possession to the ormpl
Direct the msme 0 hfwﬁt& common area maintenance
charges and interest t‘:hargﬂs up till the time occupation certificate
is received and pos Ejtﬂ‘pis o{fei‘e-ﬁ Ihﬁmrﬁplainants

Initiate penal proceedings under section 5'?1 uf RERA Act and impose
10% penalty of the over-all cost of the project for non-registration of
project under RERA.

v ass I ed rental of Rs. 65/- per sq.
patien certificate and making valid

(On the date of hearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been committed In relation to
Section 11(4) of the Act to plead guilty or not to plead guilty.

Reply by the respondent.
The respondent contested the complaint on the following grounds vide its

reply dated 01.02.2024 and written submissions dated 20.06.2024:
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a) That the complainants have got no locus standi or cause of action to file

the present complaint, same being based on an erroneous interpretation
of the provisions of the Act as well as an incorrect understanding of the
terms and conditions of the BBA dated 03.11.2009,

b)That the present complaint is not maintainable or tenable in the eyes of
the law as the reliefs being claimed by the complainants cannot be said to
fall within the realm of jurisdiction of this Authority. Upon the enactment
of the Banning of Unregulated Depusit Schemes Act, 2019, the 'Assured

Return' or any Eummm:eci R thirns’on the deposit schemes have been

= E

banned. The respondent cu;}; ".1" ving taken no registration from the
SEBI board cannot run, ppEth .."

L Y

Further, the enacmqﬁrj Bt}fi'!S réaﬁ.wﬂ;h}he companies Act, 2013 and

the Companies [f%{mce oS EK%};\?DH resulted in making
the assured rerﬂﬁif ﬂmm:tlégd an lar schemes as unregu-
lated schemes as Eﬁ g t;.ken w[ﬁllﬁ the del'i n'1'riun of ‘Deposit.’

¢) That the assured’ {ntur arnew;:- psed g.;lﬂ_ﬂuated by the respondent

has become inl’rum w. thus the relief prayed for
in the present complai ue to the operation of law. As a
matter of fact, trf rﬁp?qdenfﬂmi p?au'a;l amount of Rs.28,47,000/- till
May 2018.

d)That the mmmé:c_iél iy;&ﬁﬁa@%@}ﬂ{ﬁvﬂs not meant for physical

possession as the said unit was only meant for leasing purposes (Clause

pitinue an assured return scheme.

32 - Leasing Arrangements) (Clause 32.1 (d) ‘Deemed Possession’] for
return of investment, Furthermore, the said commercial space shall be
deemed to be legally possessed by the complainant. Hence, the unit
booked by complainant is not meant for physical possession and rather
for commercial gain only.

e) That the complainant is seeking relief of assured return, and Authority

has no jurisdiction to entertain the present complaintas has been decided
Page 9 of 24
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in the complaint case no. 175 of 2018, titled as "Sh. Bharam Singh and Ors.
Vs, Venetian LDF Projects LLP" by the Authority itself.

f) That the Hon'ble High Court of Punjab and Haryana in CWP No. 26740 of
2022 titled as "Vatika Limited Vs. Union of India & Ors.”, took cognizance

in respect of the Banning of Unregulated Deposits Schemes Act, 2019 and
restrained the Union of India and State of Haryana from taking coercive
steps in criminal cases registered against company for seeking recovery

against deposits till the next date of hearing.

g) That the respondent promoter hs Eiwars been devoted towards its cus-

% all its allottees updated regarding

d-by Hon'ble High Courts and status
nﬁ,@g project. Vide e-mail dated
31.10.2018, the gﬁfentﬂﬁ'ﬁﬁﬁmm '
the suspension hﬁnl[( retun],-basnd”. ales m;ﬂ' Elg'thur promised to bring
the detailed mfurmaﬂun to all I:h;.- Inyes‘im nf‘assu red return-based pro-
jects. In furtherane

't hq said emall, ondent sent another ¢-mail
dated 30.11.2018 furt Me amendments in law re-
garding the SEBI Act, Bl Thy Béfﬁ_{gﬁwdr’ he the BUDS Act) and other stat-
utory changes which led to stoppage of all the return based/ assured /
committed retur& based dﬁtés‘ﬂﬂ-ﬂﬂaﬁ communication of 29.02.2016
also confirmed @q Ejﬁwﬁ {l;a:g Fil pmf&:_:: was ready and available

for leasing, That the issue regarding stoppage of assured returns/com-

mitted return and reconciliation of all accounts as of July 2019 was also
communicated with all the allottees of the concerned project. Further the
respondent intimated to all its allottees that in view of the legal changes
and formation of new laws the amendment to BBA vide Addendum would
be shared with all the allottees to safeguard their interest. That on
10.12.2018 the allottees in the project were sent email regarding stop-

page of assured rentals and option was given that the allottee could +
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choose to shift to another project registered for getting the committed

returns benefit, that the complainant chose to sit over his right for last 6
years cannot pray for relief of assured return as the relief is time barred.
Thereafter on 25.02.2020, the respondent issued communication to all its
allottees regarding ongoing transaction and possible leasing of block A,
B, D, E and F in the project “Vatika INXT City Centre.”

h)That complainant has instituted the present false and vexatious com-

plaint against the respundent who has already fulfilled its obligation as

struction letter on 29.02.201 di rther for the fair adjudication of griev-
ance as alleged by the camp'[a]datgﬂed deliberation by leading the

evidence as well
Court has jurisdi
for proper and f H*'Bt}{]udlcagun r‘r
i) That the asﬁureﬂ Tet:.lm was rEﬂEWE:ITﬁ‘}! the complainants till the year
2018. Further due to external circumstanges wh
the respondent, construction *'u_ deferreds’ That even though the re-
spondent suffered fmh‘s&:ﬂ due e external circumstances, yet the

respondent ma:x? nypgl g@ try@l on and duly issued letter
of completion o ﬁstﬁu&ﬁk 22016,
|} That regarding ﬂmiﬁsué @md{@%ﬂn E‘erﬂm of the allotment letter

and BBA dated 03.11.2009, the respondent was well within its rights to

@5 * '? _- quErm:I thus only the Civil
ion to dealw ith the cases g raquiring detailed evidence

engage appropriate agency for maintenance of the project and liability ot
payment of the maintenance charges would rest upon the allottee in ab-
sence of tenant, Thus, the complainants are bound to pay all such charges
agreed upon at the time of executing the BBA. That admittedly the con-
struction of the building, where the unit of complainants is located com-
pleted in 2018 and thereafter maintenance agency was duly appointed

for regular upkeep of the project. P
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k) That even though the assured return scheme was stopped in the year
2018, yet the complainants chose to sit till 2023, Le,, till the filing of the

present complaint. The delay in claiming the relief of recovery of dues on
account of assured return non-payment, suffered from severe delay of 5
years. That the onus is upon the complainants to show that the alleged
cause of action, i.e, non-payment of assured returns arose In 2018 and

yet the complainants did not file any such claim. That the inaction of the

complainants is a patent acquiescence, and they cannot demand recovery

“‘"f'-- i
7. Copies of all the relevant du._ ts have been filed and placed on the

». Hence, the complaint can be

decided based on ﬂ'lﬁé@'l‘ doc and submission made by
both the parties. ;{_1 / -~ A
i L | -

E. Jurisdiction of thé Ehﬁmrity ~T ' 1;

8. The authority uhgeil%ap: that it has tﬁrrltuﬂ;l a& wel] as subject matter
jurisdiction to adj ﬂ_-:i: TIE prﬁse t ;t for the reasons given
below.

E. I Territorial iuﬂsdl&ﬂg?y REG ‘x} .,r’
9. As per notification no. 1193?2’(3 P dated 14 12.2017 issued by Town

and Country Plaim? ﬁpw 'H R] isdiction of Real Estate

Regulatory Authority, Eu;q.!g{qm S the en e Gurugram District for
o

all purposes with offices situ ltﬁ'.' G m. In the present case, the
project in question is situated within the planning area of Gurugram district,

Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E. Il Subject matter jurisdiction
10.Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per the agreement for sale. Section 11(4){a) is

reproduced as hereunder:

Section 11(4){a) )
Page 12 0f 24



HARERA

2 GURUGRAM Complaint No. 4638 of 2023

Re responstble for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale. or to the association of allattees, as the case may be, till the
conveyance of all the apartments, plots or buildings, os the case
may be, to the allottees, or the common areas to the association
of aliottees or the competent authority, as the case may be;
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure complionce of the
pbligations cast upon the promoters, the allottees and the real
estate agents under this Act ond the rules and regulations made
thereunder.

11.So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide th‘;g complaint regarding non-compliance of

obligations by the pmmuter'leaﬂng aside compensation which is to be
decided by the adjudicating ﬂﬂi!:ﬁt' if pursued by the complainants at a later
stage. ¥ L e \
8 AN
F. Findings on the objections raised by the respondent:
F. Objection regarding maintainability of ‘complaint on account of

complainant being an investor.
12. The respondent tooka stand that the complai ﬂ_'aﬂj[:s an investor and not the

——— -g'*-ihe I it i ﬁ srotection of the Act and
thereby not entitle Q i er Section 31 of the Act
However, it is pertln;}?t‘-ﬂ-?ﬂﬁ;-ﬁﬁ#%’ aggrieved person can file a
complaint against the promoter Iﬂw ntravenes or violates any provisions
of the Act or rules :z'=¢ er er. Upon careful perusal of
all the terms and :ﬁﬂiﬁug;'“@f the;ﬁﬁl@-’; agreement, itis revealed that the
complainant is a buyer, and “has “paid a considerable amount to the

respondent-promoter towards purchase of unit in its project. At this stage,
it is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

“2(d) "allottee” in relation to @ real estate project Mears the person
to whom a plot, apartment or building, as the case may be, has
heen allotted, seld (whether as freehold or leasehold] or
otherwise transferred by the promoter, and inchudes the person
who subsequently acquires the soid allotment through sale,

transfer or otherwise hut does not include a person to whom
v
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such plot, apartment or building, as the case may be, is given on
rent;”

13. In view of the above-mentioned definition of "allottee” as well as all the

14.

15.

terms and conditions of the buyer's agreement executed between the
parties, it is crystal clear that the complainant is an allottee as the subject
unit was allotted to him by the promoter. The concept of investor is not
defined or referred to in the Act. As per the definition given under Section 2
of the Act, there will be “prometer” and "allottee” and there cannot be a

party having a status of an "investur" Thus, the contention of the promoter
that the allottee being an In'.resmr is not entitled to protection of this Act

'I-"-rﬂi,.
also stands rejected.

Fil Objections r&gardingjurcﬂ !ﬁmﬁ: ~

The rﬂpnndenbprumuter has raised the contention that the construction
P T ol

of the unit of the cumplamant has been dela}red due to some force majeure
circumstances, However, the respondent has failed to give details as to what

force majeure circumstances surfaced before it. Otherwise too, the

A 0 0 0 B WA}

respondent shuuld haws— fureseen any such situations. Thus, the promoter
| DK ™l

respondent cannot he gw&n any Ien:enqr based on aforesaid reason, as it is
a well-settled principle that a person cannot take benefit of his own wrong,

etition b

L=

F.1I  Pendency of petition
regarding assured retu A

: {m b and Haryana High Court
The respondent has »d an Hon'ble High Court of

Punjab & Haryanalin CWP No. 26740.0f 2022 titled as “Vatika Limited Vs.

Union of India & Ors.", took the cognizance in respect of Banning of

Unregulated Deposits Schemes Act, 2019 and restrained the Union of India
and the State of Haryana from taking coercive steps in criminal cases
registered against the Company for seeking recovery against deposits till

the next date of hearing.

16. With respect to the aforesaid contention, the authority place reliance on

order dated 22.11.2023 in CWP No. 26740 of 2022 (supra), whereby the

Hon'ble Punjab and Haryana High Court has stated that-
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"..there is no stay on adjudication on the pending civil
appeals/petitions before the Real Estate Regulatory Authority
as also against the investigating agencies and they are af
liberty to proceed further in the ongofng maiters that are
pending with them. There is no scope for any further
clarification.”

Thus, in view of the above, the authority has decided to proceed further with

the present matter.

G. Findings on relief sought by the complainant.

G.1  Direct the respondent to pay the monthly assured return @ Rs.78/-
per sq. ft. per month from May 2018 till date.

G.II  Direct the respondent to to pay the difference of the assured return
amount of Rs.13 per sq. ft. per month Le. {-Rs.78/- minus Rs.65/-)
from March 2016 till April 2018,

G.IIl Direct the respondent to pay in
assured return.

G.1IV Direct the respo

T 'ugiﬁ'.l'_l,;_'assured rental of Rs. 65/- per
sq. ft. per month : ol occupation certificate and making

valid offer of passession to t e complainant
17. The above-mentioned reliefs. suug y the complainant are being taken

together as the findings in one relief will deﬁnﬂ:ﬂly affect the result of the

ame ging:int&rcﬁnr&cﬁaﬂ.

other relief and th% "
18. The complainant is EE ?
the respondent as per ﬂ;e ag;EEd Eerﬁisr. Itis pleaded that the respondent
has not complied with the tenmanﬂfﬂhditmns of the agreement. Though

for some time, the ﬁrﬁg t;]% Feﬁd Eﬁt later on, the respondent
L B

refused to pay the same bry tal-:ing_ a pb;a of the!‘Eanang of Unregulated

'unpald aﬂuﬁ returns on monthly basis from

Deposit Schemes A::t_. 2019, ‘.Hu!: ﬂmt Actdees not create a bar for payment
of assured returns even after coming into operation and the payments made
in this regard are protected as per section 2(4)(iii) of the above-mentioned
Act. However, the plea of respondent is otherwise and who took a stand that
though it paid the amount of assured return up to the April 2018 but did not
pay assured return amount after coming into force of the Act of 2019 as the

same was declared illegal.

4
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19. The Act of 2016 defines “agreement for sale” means an agreement entered

into between the promoter and the allottee [Section 2(c]]. An agreement for
sale is defined as an arrangement entered between the promoter and
allottee with freewill and consent of both the parties. An agreement defines
the rights and liabilities of both the parties ie., promoter and the allottee
and marks the start of new contractual relationship between them. This
contractual relationship gives rise to future agreements and transactions
between them. The different kinds of payment plans were in vogue and legal
within the meaning of the ag r'ﬁmmnﬁm sale. One of the integral part of this
agreement is the transaction .“-_ﬁ&&ured return inter-se parties. The
"agreement for sale” af}tﬁ'pﬂﬂﬁiﬂ . e of this Act (l.e, Act of 2016)
shall be in the prescr] i A MH{_ t this Act of 2016 does not
rewrite the agreerﬁ{em entéi‘!ﬁ-b’éi"&‘iﬁen "p-r':i;ﬁ'n::-ter and allottee prior to
coming into force éﬂﬁm Act as held by tl;ie I-Epn ble Bombay High Court in

case Neelkamal

of India & Ors., I:l :
Since the agreemﬁnt'd-&'ﬁﬁs“ _
can be said that the agreetrmui- I‘u‘li__;i_ggureé"'returns between the promoter
and allottee arises erefore, It can be said that
the real estate rllagzf iﬂdmmmfuﬁﬂlmun to deal with

assured return cases as the contractual rélationship arise out of agreement

for sale only and between the :-:ame'parties as per the provisions of section
11(4) (a) of the Act of 2016 which provides that the promoter would be
responsible for all the obligations under the Act as per the agreement for
sale till the execution of conveyance deed of the unit in favour of the allottee.
20.While taking up the cases of Brhimfeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd, (complaint no 141 of 2018), and Sh. Bharam Singh
& Anr. Vs. Venetain LDF Projects LLP” (supra), it was held by the authority

that it has no jurisdiction to deal with cases of assured returns, Though in ~
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those cases, the issue of assured returns was involved to be paid by the

builder to an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees that on the
basis of contractual obligations, the builder is obligated to pay that amount.

However, there is no bar to take a different view from the earlier one if new
facts and law have been brought before an adjudicating autherity or the
court, There is a doctrine of “prospective overruling” and which provides
that the law declared by the court applies to the cases arising in future only
and its applicability to the !EEEEE- aﬁ'rhl-ch have attained finality is saved

! ork hardship to those who had

hig regard can be made to the case
Mo f al Appeal (civil) 1058 of
2003 decided on ﬂﬁ.ﬂf zims a?r:._ vﬁtﬁfeﬁn I:hehun ble apex court observed
as mentioned ahu *5 nnw A gard to maintainability

of the cumplalntl ﬁaj;uthuﬂty in not tenable.

The authority can m i Erﬂnt or ﬁﬂ earlier one on the basis of
new facts and law and. tﬁe;ﬁrﬂnmggme‘ﬁm made by the apex court of the
land. It is now well aettle?i’pae,ﬁu w that when payment of assured
returns is part an Ement (maybe there is a
clause in that diﬂ‘ﬁ?ﬁ dendum, memorandum of

understanding or terms and. Eum! I?huns ::lfl:he ﬂlla‘tment of a unit), then the

builder is liable to pay thatamou ntas agreed upon and can't take a plea that
it is not liable to pay the amount of assured return. Moreover, an agreement
for sale defines the builder-buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and an allotee arises
out of the same relationship and is marked by the original agreement for
sale. Therefore, it can be said that the authority has complete jurisdiction

with respect to assured return cases as the contractual relationship arises

Page 17 oi 24
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out of the agreement for sale only and between the same contracting parties

to agreement for sale.

The money was taken by the builder as deposit in advance against allotment
of immovable property and its possession was to be offered within a certain
period. However, in view of taking sale consideration by way of advance,
the builder promised certain amount by way of assured returns for a certain
period. So, on his failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of filing a

complaint. et

The builder is liable to pay that Ao int
that it is not liable to Egy— tHe amourit-of assured return. Moreover, an
agreement defines th&h_ #. .. Honship. So, it can be said that the

agreement for assuEE;Freturns bm-min the‘pnunu ter and allotee arises out
‘h"}andl ﬂrj% nal agreement for sale

-k are te developer, and it had
not obtained reglﬂt!aﬁu uﬂdetr tl'[t A ut Zgﬁ for the project in question.
However, the project in which the Hﬂ‘{Eﬂfﬂ- ‘has been received by the
developer from the aﬂuttxé‘b &Wn}eﬂ as per section 3(1) of the
Act of 2016 and, th 1d tallwwithir sdiction of the authority
for giving the de wél%f o t gzgl besides initiating penal
proceedings. So, th& amount paﬁq 'h;t ﬂ:w c;mipla.inant to the builder is a
regulated deposit accepted h;-,r the later from the former against the

of the same relati

It is not disputed

immovable property to be transferred to the allottee later on.

24. On consideration of documents available on record and submissions made

by the complainants and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The agreement
executed between the parties on 03.11.2009, the possession of the subject
unit was to be delivered within stipulated time l.e., 03.11.2012.

e
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25.1t is worthwhile to consider that the assured return is payable to the

allottees on account of provisions in the buyer's agreement or an addendum
to the buyers agreement, The assured return in this case is payable as per
"Annexure A - Addendum to the agreement dated 03.11.2009", The rate at
which assured return has been committed by the promoter is Rs. 78/- per
sq. ft. of the super area per month which is more than reasonable in the
present circumstances. By way of assured return, the promoter has assured

the allottee that they would be entitled for this specific amount till

¥

shu;bbm!dmg. Morsover, the interest of

fm

the allottees is protected ever i "f{;,- completion of the building as the
Se

completion of construction c}j th

assured returns are payable rs after the date of completion
of the project or till !:hE dﬁ@e #Mﬁg(::;}m put on lease, whichever is
earlier. / '

26. On consideration cﬁ’ﬁﬁnm l:s
made by the partiiﬂ?:zt qumpiair{lgn

¥
s
-
==

record and submissions

ought the amount of unpaid
P me -
amount of assured r \ as lper “of buver's agreement and

addendum Executed ttgm*pt? alg%gm ‘inperist on such unpaid assured
return. As per Annexure ment dated 03.11.2009, the

promoter had agrj E mfﬁﬂ%"um Rs.78/- per sq. ft.
on monthly bas m,gﬂnd Rs.65/- per sq. ft. on
monthly basis after thﬂ-c:jmpigtifﬂ_; ?Eqiie _Imilﬂinﬂ_, The said clause further
provides that it is the obligation of the respondent promoter to lease the
premises. It is matter of record that the amount of assured return was paid
by the respondent promoter till April 2018 but later on, the respondent
refused to pay the same by taking a plea of the Banning of Unregulated
Deposit Schemes Act, 2019, But that Act of 2019 does not create a bar for
payment of assured returns even after coming into operation and the

payments made in this regard are protected as per Section 2{4](iii) of the

above-mentioned Act.
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27. In the present complaint, vide letter dated 29.02.2016, the respondent has

intimated the complainants that the construction of subject tower is
complete wherein the subject unit is located. However, admittedly, 0C/CC
for that block has not been received by the promoter till this date. The
authority is of the view that the construction cannot be deemed to complete
until the OC/CC is obtained from the concerned authority by the respondent
promoter for the said project. Therefore, considering the facts of the present
case, the respondent is directed to pay the amount of assured return at the
agreed rate e, @ Rs.78/- P& sq, ft. per month from the date the

s t been made i.e., May 2018 till the
date of completion of huilding {lg'ﬁbremlpt of occupation certificate)
and thereafter, Rs.65/- per sq. ft. per month till first 36 months after
completion of the p;‘&];ecl: (on receipt ul"ucﬁunauﬂn certificate) or till
the date said unit ’I.:r*put on le_as% ﬂtﬂmﬂbﬂﬁ@-arﬂﬂ Further, in case

the unit in question is leased out hﬁth& ren’mﬁﬂeht at the rate lower /higher

payment of assured retum"_"

than as is fixed by the respondent, the regpondent is obligated to settle the
same in terms of the ﬂd\fﬁduﬁqﬂﬂhﬁg@dfﬁ 11.2009.

28. The respondent is directed-to pa ding accrued assured return
amount till date at the’ a’_,grﬂd ratewithin90daysfrom the date of this order
after adjustment of outstanding dues, if any, from the complainants and
failing which that amnumwuuld be pajahle with interest @ 9% p.a. till the
date of actual realization.

29, Further, it is observed that the respondent had paid assured returns @&
Rs.65/- per sq. ft. per month from March, 2016 till April, 2018 to the
complainants as evident from Annexure R2 annexed by respondent at page
31 of the reply. However, the respondent was duty bound to pay assured
returns @ Rs.78/- till the date of valid offer of possession as per Addendum
ro BBA dated 03.11.2009. Therefore, the respondent 1S directed to pay the

#
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difference of assured return amount of Rs.13/- per sq. ft. per month from
March, 2016 to April, 2018 along with interest @ 9% per annum.

G.V Direct the respondent to withdraw the common ared maintenance
charges and interest charges upon it till the time occupation certificate is
received and possession is offered to the complainant.

30. The complainants have raised an issue that the respondent has wrongly

Jl.

demanded payments on account of common area maintenance charges
prior to receiving occupation certificate and without offering the possession
to the complainants.

[ g}gyment] Act, 2016 mandates under

e

Il be responsible for providing and
maintaining the essential servi : onable charges till the taking over
of maintenance of the:project Iigtha qssoclation of the allottees. Section
19(6) of the RERA Actalst statés thatevery, allottee, who has entered into
an agreement for sglet?m take ﬁqlé'p?rﬁﬁnt, luiu} building as the case may
be, under Section 13 shall be responsible to make necessary payments in
the manner and within the time as specified in the said agreement for
sale/BBA and shall [!aa{ i SW mé and appointed place, the
share of registration ch arﬁ%ﬂi@@hﬁiﬁé&ter and electricity charges,

maintenance charges, ground rent and-other charges, if any.

32. The next question arises hereln as to from which date the maintenance

charges can be charged nfrfhéd#épﬂ}lﬁ:?&:}ﬁ [n this regard, the authority
places reference to the State C&i;smh.'!r Disputes Redressal Forum
decision in Shri Anil Kumar Chowdhury Vs. DLF Limited on 16.08.2018,

wherein it has been held as under:

“Maintenance Charge and Holding Charge: -

According to Clause 10 or Clause 14.3 of the Agresment, the

apartment allottee shall be liahle to pay the maintenance

charge on and from the date on which actual physical

possession is taken or on the expiry of thirty (30) days from the

date of issuance af the Notice of Possession, whichever is earlier.

As per terms of the Agreement the OF/developer has no

guthority to demand maintenange for any period prior o v
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actual physical possession being handed over Equally the
OP/developer shall have no authority to demand any holding
charge as the delay in giving possession is on thelr own part and
they are wrangfully withholding possession till date. However,
the complainant will be liable to make payment on account of
government charges only upon receiving physical possession of
the flat and car parking space from the OF.
5o far as claim of the complainant for common facilities ar
benefit like - swimming pool, tennis court etc. are concerned,
the same cannot be entertained becouse prior to lodging
complaint, no permission was sought for in eccordance with
Section 12{1)(c] of the Act to file the complaint in a
representative capacity. Therefore, there is hardly eny reason
mdumﬁabﬂutmecnmmalgrmnnd facfmfaufth:mmplm
7 FRR—

cantest with the followiny "-’-
The Opposite Party is.d pel

execute the Sale Deed in favguriof n‘re mmpiamun: on payment
af stamp duwmdﬁf tratfon charges within 90 days from the

date after :H;i:m the competent
authority. f

s # !.u"...a{.. ....... . i "."
The ﬂppwp-!?i Party is d:mcrsnrﬁarm r.rafm uw;l amount under
the head of

(a] cost uf inrrmam' in ared.

and &7

fc) Other co ngding govesnment rges from final
statement of actal r-.. g £

(d) maintenance fa i) dmg over possession and
(e) any halding charge w.'r far withholding passession;

e T s

33. In yet another jud@m&uﬁ: tﬂleﬂ i HMKHMI‘ Vs Emaar MGF Land
Limited on 28.01.2020 passed W@‘IE’M‘“‘“"‘ Punjab wherein
it has been held that the promoter is not entitled to charge any maintenance
charges till the handing over of the possession of the plot to the allottee post
receipt of OC only. However, the amount accredited towards maintenance
charges should be maintained in a corpus and the builder cannot transfer
the proceeds or maintenance charges received from the allottees to his
company's account, because such money received for maintenance |s not
his income in any way. The logic behind it, is that a builder is only a

facilitator for a limited amount of time and the onus of taking up the
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responsibility of maintenance of the flat and its premises is on the residents’
welfare association (RWA).

34.In light of the above-mentioned reasoning, the complainant-allottees shall
be liable to pay the common area maintenance charges on and from the date
on which valid possession is offered to the complainant-allottee post receipt
of occupation certificate.

G.VI Initiate penal proceedings under section 59 of RERA Act and impose
10% penalty of the over-all cost of the project for non-registration of
project under RERA.

35.The planning branch of the authority is directed to take necessary action
under the provision of the Act nﬂﬂ:l_ﬁ’f'ur violation of proviso to Section
3(1) of the Act.

H. Directions issued by the Authority:
36. Hence, the Authority hereby passes this-order and issues the following

directions under Section 37 of the Act to ensure compliance with
obligations cast upon the promoter as per the functions entrusted to the
Authority under Section 34(f) of the Act of 2016:

I The respondent is directed to pay the ameunt of assured return at the
agreed rate e, @ Rs.?lﬂf,h per.sq,_'f'h per menth from the date the pay-
ment of assured return has not been made i.e, May 2018 till the date of
completion of building (on receipt of eecupation certificate) and there-
after, Rs.65/- per sq, It. per month &l first 36 months after completion
of the project (on receipt of occupation certificate) or till the date said
unit is put on lease, whichever is earlier. Further, in case the unit in ques-
tion is leased aut by the respondent at the rate lower /higher than as is
fixed by the respondent, the respondent is obligated to settle the same
in terms of the addendum to BBA dated 03.11.2009.

. The respondent is directed to pay the difference of assured return
amount of Rs.13 /- per sq. ft. per month from March, 2016 to April, 2018,
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. The respondent is directed to pay the above outstanding accrued as-

sured return amounts till date along with interest rate of 9% per annum
within 90 days from the date of this order after adjustment of outstand-
ing dues, If any, from the complainant and failing which that amount
would become payable with interest @ 9% p.a. till the date of actual re-
alization.

IV.  Thecomplainant-allottee shall be liable to pay the common area mainte-
nance charges on and from the date on which valid possession is offered
to the complainant-allottee post receipt of occupation certificate,

V.  The respondent shall not chafgum;:ything from the complainant which
is not the part of the buyer's EIEI'E.‘!Eﬁ'tE!'IL
37. Complaint stands disposed of.
38. File be consigned to the Registry.

Dated: 24.07.2024
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