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Corporate office: Vatika Triangle, Block A, Sushant Lok,

Gurgaon-1 220022 Respondent
CORAM:

Shri Ashok Sangwan Member
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| ORDER
1. The present complaint has been filed by the tom plainants/allottees under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with Rule 28 of the Haryana Real -Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of Section
11(4)(a) of the Act wherein it is inter alia pre seribed that the promoter shall
be responsible for all obligations, responsibilities, and functions under the
provisions of the Act or the rules and regulations made there under or to
the allottee as per the agreement for sale executed inter se.
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HARERA
D GURUGRAM

A. Unit and project-related details

Complaint No. 3606 of 2023

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over o of the

possession, and the delay period, if any, have been detailed in the following

tabular form:
Sr. | Particulars Details
No.
1, | Name and location of the “Vatika INXT City Center”, village
project Sihi, Shikohpur, Sikanderpur Badha,
_land Kherkidaula, Sector 8185,
urugram
dlocated from Vatika Trade Centre
addendum to BBA dated
2011 annexed at page 43 of
. t]
2. |Projectarea S/ o »T" 1 1§10
3. | Nature ufthemiau it hﬁmﬂﬁmﬂmmplm
4. | DTCP license ng. and validity | 122 of Eﬂﬂﬂ- dated 14.06.2008 valid
status - L
5. | Name of the% M /$ Teish
6. | RERA registered/mot =  |B  Regis
registered ma&‘% !
7. | Date of buyer's agree ~ L0806
o~ 'E RE ﬂl] of complaint)
8. | Addendum to BBA E— ﬂﬁ 2011
(Provision a§ ta pay bl [Page 4 oimplaint)
Assured 5-'?: | :
9. | Addendum to BBA {2 'D?.E{],Jl
(Relocation from - Vatika {{ 1043 of complaint)
Trade Centre to INXT City
Centre)
10. | Unit no. 93, 9% floor, Block F
(Page 46 of complaint]
11. | Unit area admeasuring 500 sq. ft.
[Page 46 of complaint]
12. | Assured return and lease "The unit has been allotted to you with
rentals clause an assured monthly return of Rs.65/- per
sq. ft However, during the course of
construction till such time the building
in which your unit is situated offered for
possession you will be paid an additional |
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GURUGRAN

LE:}mpIaJnt No. 3606 ut’lﬂlﬂj

follows:

_| before
- - _ﬂﬂl.

A The obifg
- | to lease the premises of which your

return of Rs.6.50/- er sq. ft Therefore,
the return payable to you shall be s

This addendum forms an integral part af
the builder buyer agreement dated

08.06.2011.
a) Till  offer of possession
of

Rs,71.50/- per sq. ft.
b) After completion
building Rs.65/- per sq. ft.
You would be paid an assured return
w.ef 08.06.2011 on a monthly basis
the 15" of each calendar

the

ation of the develaper shall be

_ per sq. ft In the
tality the achieved return being
ke orlower than Rs.65/- per sq. ft
wing would be applicable:
f the rental is less than Rs.65/-
ar-5q. ft, then you shall be
shindad @Rs.120/- per sq. ft. for
v | Rs1/- by which the
dcitieved rental is less than
2565/~ persqg. ft
the achieved rental is higher
than Rs.65/- per sq. ft. then

&

Y

HARE

1S C@rsd20/- per sq. ft for every

" 5006 of the increased rental shall
C to you free of any
&d nal sale consideration.
. you will be requested to

I_\ﬁ i itional sale consideration

rupee of additional rental

achieved in the case of balance

50% of the increased rentals.”
(Addendum to BBA at page 40 of
complaint)

13.

Assured Returns received till
September, 2018

Rs.31,14,908/- :
(As alleged by respondent at page 5 of
reply)

14.

Total sale consideration

Rﬁ-z SiEU|ﬂuujr'
(As per clause 2 of BBA at page 23 of

complaint)

Page 3 of 26
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HARERA

® GURUGRAM Complaint No. 3606 of 2023
15. | Amount paid by the Rs.25,00,000/-
complainants (As per clause 2 of BBA at page 23 of
complaint)
16. | Occupation certificate Not obtained
17. | Letter as to completion of | 27.03.2018
construction sent by | (Page 49 of reply)

respondent to complainant
18. | Legal notice sent by 08.10.2021

complainant for recovering (Page 48 of complaint]
assured returns J

B. Facts of the complaint: ¢
3. The complainant has made the following submissions:

a) That based on representaﬁﬂﬂlﬁf%ﬁrﬁsmmnces of the respondent, the
complainant booked a uni‘tﬂi -

Gurugram on 3 Eﬂé..{é{ﬁ?; way i

b)That the respgégkﬁytf LHW'D
complainants toinvest their :I:quaaa_rne&. money in its project “Vatika
Trade l:entre"il ﬁ{l m_age tal d? .ﬂg_rfidn.pgﬂmises of high quality
production and’@ﬁg\f@s@ﬂhgm l ,V;;: /

¢) That being luredh;fs!,xch;gﬂ wah“wms of the respondent, the
complainants booked.a éommercial Unit in the respondent's project
“Vatika Trade e’ i“r.‘l:_._i ra i

d)That a huildertir&nﬁiqjm between the parties on
(08.06.2011. That the complainants .}n@tﬂ‘aﬁpﬂtd unit no. 3664, located
on 37 floor, tower-A; having super area admeasuring 500 sq. ft. for a
total sales consideration of Rs.25,00,000/-.

e) That the complainants had paid the entire sales consideration of

Rs.25,00,000/- to the respondent on the date of execution of builder
buyer agreement by cheque no. 270089 dated 06.06.2011 drawn on

roject “One on One’, Sector 16,

b Y
‘adyertisement enticed the

Axis Bank which was duly cleared upon presentation by the respondent.

f) That as per clause 2 of the agreement, the respondent had committed to

construct and deliver the passession of the unit within a period of 3
Page 4 of 26
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GURUGRP!M Complaint Ne. 3606 of 2023 |

years from the date of execution of the builder buyer agreement which

comes to 08.06.2014. However, the respondent failed to construct and
handover the possession of unit on time.

g) That as per “ANNEXURE-A" of the agreement titled as "Addendum to the
Agreement” dated 08.06.2011, the complainants were promised to get
an assured monthly return of Rs715/- per sq. ft. (till offer of
possession) and thereafter Rs. 65/~ per sq. ft. per (after Completion of
the building).

h)That on 27.07.2011 the comp _'-_ nant entered into an “Addendum to the
Builder Builder ﬁgreemenf'“
originally booked unit-of 5;Iﬁl“ c _ nant in project “Vatika Trade
Centre” was relu@tﬁ;ﬁ? e ther project “Vatika INXT City
Centre.” In lermsr ﬂT,fg;a- aﬂﬂﬁﬁﬂ*ﬁ’n mnﬂi}u}- the terms of the builder
buyer agreemenl: remained the same E:-Léept for a few changes in the

e respondent according to which the

recital clause.

i) That the respn\hiﬁn\ n"nﬂpe& Tﬁant that they were now
allocated unit no. 33'1%1:1[ thﬂ Tﬁ . békit" admeasuring 500 sq. fi. in
project “Vatika INXT C»ity Eﬁﬂﬁe" mstead of previous allotment on

31072013. R B M *ﬂ v .
i) That from lune lﬁheg W r&spundeﬂt paid a monthly

assured returnof Rs. ?Lﬁ'peq sq.fupgénmunth to the complainants.
k)That from March 2018 to Eeptemher 2018 the respondent paid
"reduced monthly assured return” from Rs. 71.5/- to Rs. 65/- per sq. It.

per month to the complainants.
) That from October 2018 till date the respondent has not paid any
amount towards assured return to the complainants.
m) That the respondent told the complainants that their building is
complete and further stated that that as per the terms and conditions of

the builder buyer agreement (An nexure), the commitment charges sh all
Page 5 of 26
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2 GURUGRAM Complaint No, 3606 of 2023

be revised to Rs. 65/- per sq. ft. per month from the date of building

getting operational.

n) That the respondent has not obtained the occupation certificate of the
said tower till date. The respondent cannot offer possession or say that
the building is operational without obtaining the occupation certificate.
That in the lieu of the above stated letter the respondent had wrongly
reduced the monthly assured return payable to complainant from
Rs.71.5 /- to Rs.65/- per sq. ft. per month without getting the occupation

certificate and without offe possession of unit to the complainants.
The respondent is liable to pag a ﬂﬂanﬂﬂ}r assured return of Rs.71.5 per
sq. ft. till the offer of pos Ssioh a‘f!e ipt of occupation certificate
and not Rs.65/- p?/‘ﬁ, C | _ [{éﬁ ondent is also liable to pay
the difference -:;f .Ei /= ﬁ!‘-l-'nq#‘:. p::sl‘-{&rlth along with the interest
accrued upon such payment as per the HARERA Rules, 2017.
o)That on 31102018, -responde

regarding the” ﬁ&dﬁlhﬂ &

ent - an email to complainants
eme”, The email stated:

“In light of tqaﬁursdq{tﬂ 'ﬁ'!g: 2016 which not only
regulates the Secto w conditions attached to
marketing, selling uﬂn‘ ﬂa_[_ pl"ﬂpﬂ'he.ﬁ' based on carpet aréd
as defined under the Act an .' ir. the cgming of Banning of
Unwufﬁ%ﬁ emes Act 29,5 spandent will not be
sefling a irh gommit e red returns or that

pays retu rmgf any kind, :
qrﬁ&s uii'iﬁ'_ b&, bailt o &t down payment basts
possession J‘m‘iﬂéﬂ basis opconstruction linked basis.”

p)That on 09.10.2021, the complainants had sent a legal notice to the
respondent for recovery of assured return along with accrued interest
upon it. That the said notice was duly received by the respondent on
12.10.2021. However, the respondent failed to reply to the said legal
notice of the complainants.

q) That the construction of the unit has heen badly delayed which is
evident from the fact that as per clause 2 of the agreement, the

Page 6 ol 26
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respondent had promised to deliver the possession of unit within a

period of 36 months from the date of execution of builder buyer
agreement which comes to 08.06.2014, however till date the
Respondent has still not completed the project and has not received
“Occupation Certificate” for its project.

r) That the respondent had also wrongly demanded payments on account
of common area maintenance charges prior to receiving occupation
certificate and without offering possession to the complainants till date.

5] That as per the details ut‘l_iﬁ;_j#f%‘h}?med by respondent from Director
General, Town and Enunuyaz”{%w

Haryana (DTCP), the rg,spd)]ul‘lfa it
o T Y
Acres at village 5il ﬁf S0 District Gurugram. License

ol !E.:;'.:;F:"‘: N N,
bearing no. 122/of 2008 dated 1406.7008 valid up to 14062016 for
setting up commercial compiéx and te develop/construct the
commercial comy éﬁi}rp.-h  said ¥ d. g ﬁl}l‘l date the said license of

e

the respondent Ei:-‘c ' ;}'
t) That the respnndhﬂ_.ﬁ'ﬁﬂ u...-. s project “Vatika [NXT City

5 * =L}

Centre” with RERA which contravenes the provision of Section 3 of

RERA Act, 20 1HH(E mﬁzﬁﬂ Estate (Regulation and
Development) : "
“Provided that projécks that. ate ongoirig on the date of the
commentementofthe Aot andfor which the completion certificate
has not been issued, the promoter shall make on application to the
Authority for registration of the said project within a period of 3

months from the date of commencement of this Act”.
Section 3(2) (b) of the Haryana Real Estate (Regulation and

Development) Act, 2016 provides as under:

nning Department, Government of

“Nao registration of the real estate project shall be required where
the promoter has received completion certificate for a real estote
project prior to commencement of the Act”.
Thus, the project of the respondent is an on-going project since the

respondent did not have completion certificate and is liable to get the

Page T of 26
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project registe red under RERA Act, 2016 which the respondent failed to
do.

u)That based on the above It can be concluded that the respondent

miserably failed in completing the construction of the bullding and in
handling over the possession of the unit of the complainants in
accordance with the agreed terms and has committed grave unfair

practices and breach of the agreed terms.

v)That the facts and issues of the present complaint are completely

identical to judgment datgdﬁ@ ;
s G Ey e
mpla it no. 443 of 2021 passed by Hon'ble
RERA Authority, Gurugram gifherh’m:he Authority passed an order
a1 4. W o

" ':I‘-L pov MLl LR -"'": .
directing the respdi tto pay as u&@w{mrns along with interest
_r" :\-’ 1

" /g "u."_—ugr_uf.-;i" O

022 titled "Mahesh Chandra Saxena

versus Vatika Limited” in

upon it.

C. Reliefsought byt “"ﬁ:mplaln;a'nml' _
4 The complainants have sought the following relief(s):

1L

iil.

iv.

Direct the re&p&ﬁ%leq%tﬂgpag adelayedposses sfon interest at prescribed
rate as per Hﬂé%\fﬁw\eg 2017 fram deeme date of possession till the
actual handing over of Pb&sf;ﬁﬁn after récefpt of occupation certificate.

Direct the respondent to fay il . monithly assured return @ Rs.715/-
per sq. ft. per month and interestaccrued upon it from October 2018 up
till date. | L 19 R, '

Direct the respgnéaikﬁ %Mtﬁm‘ﬁe of the assured return
amount of Rs.6:5 per 5.t ﬁuﬁngﬁ,_ﬂ}ﬁ,q._{-ns.?l.if- minus Rs.65/-}
from February Eﬂlﬂ'&ﬂfﬂ.tptﬂi\hﬁrlﬂfﬂl—ﬂ and interest upon it.

Direct the respondent to pay monthly assured rental of Rs. 65/- per sa.
ft. per month or the actual rented rate per sq. ft, whichever is higher
After offer of possession and receipt of occu pation certificate.

 Direct the respondent to pay interest upon the unpald amount of

ssured return due since 2018 up till date.

Direct the respondent to withdraw the common area maintenance
charges and interest charges upon it till the time occupation certificate
is received and possession is offered to the complainants.

Page 8 of 26
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vii. Initiate penal proceedings under section 59 of RERA Act and impose
10% penalty of the over-all cost of the project for non-registration of
project under RERA.

viii. Any other relief which the authority deems fit in the favor of the
complainants,
. On the date of hearing, the authority explained to the respondent-promoter

shout the contraventions as alleged to have been committed in relation to
Section 11(4) of the Act to plead guilty or not 1o plead guilty.

D. Reply by the respondent.
6. The respondent contested the cqm;g;mnt on the following grounds vide its

reply dated 22.11.2023 and « Hitan submissions dated 20.06.2024:
a) That the complainants haveﬂh&@cus standi or cause of action to file

the present complai e] - ing ba n erroneous interpretation
of the provisions g{ly. q%.ﬂcu;aa '--:'-..- mmrm understanding of the
terms and -:ﬂndme_ns.hf the BBA dibeﬂ 08.06:2011.

b) That the preserﬁ mmplaim i5 not rﬁaintamahlenr tenable in the eyes of
the law as the rE%l g claimed b

fall within the rea .hs:fl: ion of this,
_-1',' st Se emes Act, 2019, the ‘Assured

of the Banning of UE
Return' or any ‘Com rmttad Réumfs -:m the depusu schemes have been
banned. The res%rg fw%@ﬁﬂ% no registration from the
SEBI board cannotrun, Operate, and Eﬂ_ﬂﬁ.ﬂuﬁ‘ an assured return scheme.
Further, the enactment uf“EﬂHSmﬂ ‘with the companies Act, 2013 and
the Companies [Acceptance of Deposits) Rules, 2014, resulted in making
the assured return/committed return and similar schemes as unregu-
lated schemes as being taken within the definition of ‘Deposit.

¢) That the assured return scheme proposed and floated by the respondent
has become infructuous due to operation of law, thus the relief prayed for

in the present complaint cannot survive due to the operation of law. As a
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matter of fact, the respondent duly paid an amount of Rs.31,14,908/- till
September 2018.
d) That the complainants paid an amount of Rs.25,00,000/-, however, till

now, the complainants have already received an amount of
Rs.31,14,908/- as assured return from the respondent. That cemplain-
ants herein have already received / have been returned the complete
consideration amount by means of bifurcated monthly assured returns
that were paid since 2011 to 2018. Therefore, the respondent pleads the
Authority to deduct the amuﬂﬂg 'éh‘;;ld:.r paid as assured return, while

B My et
awarding delay pussessiun 5 W ‘or any other monetary relief to the

complainants.
g) That the co I'I‘I'I'HEI'EIE.]'/ xﬁft o _
possession as the sﬁtldrilnit Mﬂﬁ# me}nffe:r leasing purposes (Clause
32 - Leasing ﬂrra’ﬁgements] (Clauge 32.1 ’[d} ‘Deemed Possession’) for
return of hwest;nmt_. Furthermor  the mjd commercial space shall be

deemed to be 1% %5 t& ﬁ;ﬂajnants Hence, the unit
booked by compla e

ptp‘l::f,?sical possession and rather
e c\

was not meant for physical

for commercial gain ﬂnlsr

f) That the complainants are seeking the relief of assured returns, and this
Authority has nﬁjtﬁiﬁfﬂi&dﬁ to :%mgpresent complaint as has
been decided in thﬂacumélﬂﬂlt :ﬁs&m&fﬂ, u:?.i.’{i_lﬂ, titled as "Sh. Bharam
Singh and Ors. Vs. Venetian LDF Fr;j;acts LLP" by the Authority itself.

g) That the Hon'ble High Court of Punjab and Haryana in CWF No. 26740 of
2022 titled as "Vatika Limited Vs. Union of India & Ors.”, took cognizance
in respect of the Banning of Unregulated Deposits Schemes Act, 2019 and
restrained the Union of India and State of Haryana from taking coercive
steps in criminal cases registered against company for seeking recovery
against deposits till the next date of hearing.

i
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h) That the respondent promoter has always been devoted towards its cus-

tomer and have over the years kept all its allottees updated regarding
amendments in law, judgments passed by Hon'ble High Courts and status
of development activities in and around the project. Vide e-mail dated
31.10.2018, the respondent sent a communication to all its allottees qua
the suspension of all return-based sales and further promised to bring
the detailed information to all the investors of assured return-based pro-

jects. In furtherance to the said email, the respondent sent another e-mail

dated 30,11.2018 further detg,@ﬂ l:herein the amendments in law re-

garding the SEBI Act, Bill No. 'f rding the BUDS Act) and other stat-
utory changes which te;l.tﬂ stg#paﬁe of all the return based/ assured /
committed return “ The sl communication of 29.02.2016
also confirmed to tfke lutiﬁﬂﬂi%ﬂbtﬁa& was ready and available
for leasing. Thaton Zé 12.2018B, mﬂbspu n&e‘iﬂ: sent another clarificatory
email stating that assured returns and nﬁi}er l:ﬂmmltted returns would
stop altogether aﬁf:% a@elﬁ g . e the allo

project of the res ginfty; further the allottees who were
keen to receive quarref‘l‘_',r xe:’cumﬂ tﬁempundem had a SEBI registered
product which offered qua ris with'a fixed tenure. That the is-
sue regarding stgp]ﬂgg— ﬁrﬂr\irﬁm,wmﬁmlned return and recon-
ciliation of all aqcuu,nts ﬁs}ﬁ ]il{y Eﬂgﬁ ﬁaﬁﬁalsﬂr communicated with all
the allottees of the concerned pru}em: Further the respondent intimated

ses an option to shiftto a

to all its allottees that in view of the legal changes and formation of new
laws the amendment to BBA vide Addendum would be shared with all the
allottess to safeguard their interest Thereafter on 25.02.2020, the re-
spondent issued communication to all its allottees regarding ongoing
transaction and possible leasing of block A, B, D, E and F in the project
"Vatika INXT City Centre."

LS
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i) That complainants have instituted the present false and vexatious com-

plaint against the respondent who has already fulfilled its obligation as
defined under the BBA dated 08.06.2011 and issued completion of con-
struction letter on 27.03.2018. Further for the fair adjudication of griev-
ance as alleged by the complainants, detailed deliberation by leading the
avidence as well as cross-examination is required, thus only the Civil
Court has jurisdiction to deal with the cases requiring detailed evidence
for proper and fair adjudication.

dh

j) That it is a matter of record and-adl

TR el

respondent duly paid the assured ret

ber 2018. Further due o eﬁe&'}ﬂfﬁ{mﬂmsm nces which were not in con-
trol of the respon \t, eons I cti . ot
respondent suﬁe;gb% sléﬁmﬂﬁﬂiﬁie to
respondent mamgﬂd‘ to cnmpiptﬂ-tﬁ‘mnsﬁ'ﬁﬁ;ﬁim and duly issued letter
of completion nﬁmn.#._l:r};ctiuﬁ on 27.03:2018.
k) That regarding L}é&s _e of mai te r::= n l-.g' : '.
dated na.uﬁ.znuﬁ?
within its rights to e:‘fahéé,h‘g_ ypr
project and liability of payment o the maintenance charges would rest
upon the allotte M&;&elﬂ“ﬁ : ih%ﬁémﬂumplajnant: are bound
to pay all such EH‘—H.I:EE'& @ﬁd dpﬁﬁi— thf ﬁr&e of executing the BBA. That
admittedly the cun-snru.ctinn of d'the huﬂding,'ﬁherr: the unit of complain-

gf;g:d. That even though the

nal circumstances, yet the

b g

&

of the allotment letter
_the respondent was well
agency for maintenance of the

ants is located completed in 2018 and thereafter maintenance agency
was duly appointed for regular upkeep of the project.

I) That even though the assured return scheme was stopped in the year
2018, yet the complainants chose to sit till 2023, i.e,, till the filing of the
present complaint. The delay in claiming the relief of recovery of dues on
account of assured return non-payment, suffered from severe delay of 5

years. That the onus is upon the complainants to show that the alleged,
Page 12 of 26
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cause of action, i.e, non-payment of assured returns arose in 2018 and

yet the complainants did not file any such claim. That the inaction of the
complainants is a patent acquiescence, and they cannot demand recovery
of arrears after a massive delay of 5 years,
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by the
complainant.

Jurisdiction of the authority: .
The authority observes ﬂlab“ﬁ:

jurisdiction to ad].udlcate thﬂ*ﬁiﬁﬂt :umplaim for the reasons given
below,

E. | Territorial ] :
As per notification ¥ fﬂﬂ iﬁfhﬁil? 2017 issued by Town

and Country qummg Dgpﬂrmrrnq the | jurisdiction of Real Estate
Regulatory Authuriqsl Eumgram fﬂmll be the mt[i-e Gurugram District for

oram. In the present case, the

projectin questioniss at J -‘-i'- e planning area of Gurugram district.
o, . = -
Therefore, this authority harzampﬁm‘fgrﬂtuﬂal jurisdiction to deal with
- 1
the presentcumpl@ﬂ. I t

E. Il Subject nmtte;jL 1:
Section 11(4)(a) qf th& 1:!:,’2 \_/r{mellﬁes that the promoter shall be

responsible to the allottee as per the agreement for sale, Section 11(4)(a]1s
reproduced as hereunder:

Section 11{4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or ta the assoctation of allottees, as the case may be, till the
conveyance ofall the apartments, plats or bulldings, as the case
may be, ta the allottees, or the common Greas to the associgtion
of allottees or the competent authority, as the case may be;
Section 34-Functions of the Authority:
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34(0) of the Act provides [p ensure compliance of the
obligations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations mode
thereunder.

11. S0, In view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

F. Findings on the objections raised by the respondent:
F.1 Objection regarding ma #.1 bility of complaint on account of
complainants being the investors,
12. The respondent took a stand & ;"_s:- pmplainants are the investors and
not the consumers and therefore, gh.p}r are-not entitled to protection of the
' 'mﬂiaint under section 31 of the
(* Y

Act and thereby not n'utiﬁ;d 'I:‘ngle" | |
Act. However, it iséﬁi‘#ﬁant 1o T: A
complaint against &"Eﬁ‘nmn_m-ifﬁqﬁﬁhw

grieved person can file a
z-:s-:lir violates any provisions
of the Act or rules 'iai""l"_é'gl.;lariuﬂf made theraunder. Upon careful perusal of
all the terms and mnﬂl_ﬁﬁqs‘pf the Wﬁpenn it is revealed that the

| P

complainants are me}%‘;ﬁhd ‘ggﬂ considerable amount to the
HIE pEC ,
respondent-promoter tuwarﬂﬂﬁmﬂl unit in its project. At this stage,

it is important to stress upen thadafinition of térm allottee under the Act,

the same is reproduced h‘eln_]_‘v_m"f‘ur ready reference:

1 1 ~ = A F

"“2(d) "nﬂnlteef‘frr‘rekldgﬂhfu;g }l!&n" ie} #t@t}qﬁnru the person
to whom a plot, dremeft or Building, as the case may be, has
heen allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the soid allotment through sele
transfer or otherwise but does not include a person to whom
such plot, apartment or huilding, as the case may be, is gihven on
rent;”

13.1n view of the above-mentioned definition of "allottee” as well as all the
terms and conditions of the buyer's agreement executed between the
parties, it is crystal clear that the complainants. are the allottees as the

subject unit was allotted to them by the promoter. The concept of Investor
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is not defined or referred to in the Act. As per the definition given under

Section 2 of the Act, there will be “promoter” and "allottee” and there cannot
be a party having a status of an “investor”. Thus, the contention of the
promoter that the allottees being the investors are not entitled to protection
of this Act also stands rejected.

F.1l Objections regarding force Majeure.
14. The respondent-promoter has raised the contention that the construction

of the unit of the complainant has been delayed due to some force majeure
circumstances. However, the requnqent has failed to give details as to what
force majeure circumstances Sll.l-if.llé.c_?d before it. Otherwise too, the
respondent sho uld have fﬂlfFﬁ.E.'I;;} aﬁ;‘such situations. Thus, the promoter

respondent cannot be given any leniency based on aforesaid reason, as it is

a well-settled principle that a person cannot take benefit of his own wrong,

FIll  Pendency gftﬁlnn before Hon'ble Punjab and Haryana High Court

regarding assuredreturn o

15. The respondent @s:irﬁise;ﬁ_ an objection that ‘the Hon'ble High Court of
Punjab & Haryana in CWP No. 26740 of 2022 titled as “Vatika Limited Vs.
Union of India & ‘}"‘x‘}i“]fi“ﬁ-'ﬂjﬁ“ﬁ‘?’? in Tespe::t of Banning ol
Unregulated Deposits Scﬁ!@tﬂ'ﬁﬂﬁﬁiﬁaﬂd restrained the Union of India

| —

and the State of %rﬁnm;ﬁnp-fﬁng gogrciye steps in criminal cases
registered against ﬁm-ﬂﬂ-mﬂaﬁf*fufm&elﬁﬁg recovery against deposits till
the next date of hearing 1P A

AJ IV TIN/AMY
16, With respect to the aforesaid contention, the authority place reliance on

order dated 22.11,2023 in CWP No. 26740 of 2022 (supra), whereby the
Hon'ble Punjab and Haryana High Court has stated that-

“ there Is no stoy on adjudication on the pending civil
appeals/petitions before the Real Estate Regulatory Autharity
as also against the (nvestigating ogencies and they are ot
liberty to proceed further in the ongoing matters that are
pending with them, There is no scope for any further
clarification.”
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!

Thus, in view of the above, the authority has decided to proceed further with
the present matter.

G. Findings on relief sought by the complainants.

Gl Direct the respondent to pay a delayed possession interest at
prescribed rate as per HRERA Rules 2017 from deemed date of
possession till the actual handing over of possession after receipt of
occupation certificate.

Gl Direct the respondent to pay the monthly assured return @ Rs.71.5/-
per sq. ft. per month and interest accrued upon it from October 2018
up till date.

G.Ill Direct the respondent to pay the difference of the assured return
amount of Rs.6.5 per sq. ft. per month i.e. (-Rs.71.5/- minus Rs.65/-}
from February 2018 till September 2018 and interest upon it.

GV Direct the respondent to pay "_'}ithiy assured rental of Rs. 65/- per
sq. ft. per month or the act ‘fented rate per sq. ft., whichever is
higher after offer of possession and receipt of occupation certificate.

G.V Direct the respnrli_dém_l:qf%g!.lqm upon the unpaid amount of
assured return due since 2018 up till date.

GVl Direct the respondent to withdraw the common area maintenance
charges and ‘interest charges upon’ It_till the time occupation
certificate is received and possession is offered to the complainants.

17. The common issueswith regard toasslired retur, delay possession charges

and withdrawal of commion area maintenance charges are involved in the
aforesaid complaint.
1. Assured returns ~JE Htg{_f*

18. The complainants a_,__re,__geelg;;_ng pﬁ__g"ﬂ?as;}u:_ed returns on monthly basis as
per addendum to t}yiiﬂq;*ﬁu}rafﬁ _' m;\.'ﬂfb dated 08.06.2011 at the rates
mentioned therein, It is pleaded :]-_patthe_rfspundent has not complied with
the terms and conditions of the saidaddendum to builder buyer agreement.
Though for some time, the amount of assured returns was paid but later on,
the respondent refused to pay the same by taking a plea that the same 15 not
payable in view of enactment of the Banning of Unregulated Deposit
Schemes Act, 2019 (hereinafter referred to as the Act of 2019, citing ea rlier
decision of the authority (Brhimjeet & Anr. Vs. M/s Landmark Apartments
pvt. Ltd, complaint no 141 of 2018) whereby relief of assured return was
declined by the authority. The authority has rejected the aforesaid
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objections raised by the respondent in CR/8001/2022 titled as Gaurav
Kaushik and anr. Vs. Vatika Ltd. wherein the authority while reiterating

the principle of prospective ruling, has held that the authority can take
different view from the earlier one on the basis of new facts and law and the
pronouncements made by the apex court of the land and it was held that
when payment of assured returns is part and parcel of builder buyer’s
agreement (maybe there is a clause in that document or by way of
addendum, memorandum of understanding or terms and conditions of the
allotment of a unit), then the huﬂ;inrﬁ liable to pay that amount as agreed

-r_:'-"-

upon and the Act of 2019 -'-. ;;:' ‘*.,:. veate a bar for payment of assured
-l AT

"1' =' ol as the payments made in this
Wﬂ}mme Act of 2019. Thus, the
plea advanced by the respondent is not Sustarﬂahl_e in view of the aforesaid

returns even after coming-n

regard are protected as per Set

reasoning and cas ahc-yq! . l -
19, The money was L&eezi by tha hﬁﬂ ksﬂg (f" Jnsit in advance against
allotment of Immd'vablipfupnrtjf and &5 pﬁéh‘smn was to be offered

within a certain period. Hnweﬁtqnqu:w of taking sale consideration by
- \

way of advance, the bull ain amount by way of assured

returns for a r:er[a@ period, Suja mp ‘Q.llﬁl that commitment, the
allottee has a right%u aﬁpﬁru ch E!d’m redressal of his grievances
by way of filing a :pmnlajnt

20. The builder is liable to pay that :amuunt as :agr&zd upon and can't take a plea
that it is not liable to pay the amount of assu red return. Moreover, an
agreement defines the builder /buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and allotee arises out
of the same relationship and is marked by the original agreement for sale.

21. It is not disputed that the respondent is a real estate developer, and it had
not obtained registration under the Act of 2016 for the project in question.

However, the project in which the advance has been received by the
Page 17 of 26 4
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developer from the allottee is an ongoing project as per Section 3(1) of the

Act of 2016 and, the same would fall within the jurisdiction of the authority
for giving the desired relief to the complainants besides initiating penal
proceedings. So, the amount paid by the complainants to the builder is a
regulated deposit accepted by the latter from the former against the
immovable property to be transferred to the allottees later. In view of the
above, the respondent is liable to pay assured return to the complainant-
allottees in terms of the addendum to builder buyer agreement dated
08.06.2011. '

f .:';:ﬂir;1rah-
Il. Delay possession charges.

In the present cumplaing,the‘lc? nplainants intend to continue with the
Fav L A .
project and are seekmg’&qﬁy possessic IR, s with respect to the subject

unit as provided unﬂﬂ‘ the prmtislﬂﬁf uf Section 18(1) of the Act which

reads as under:

“Section 16; herur{n
18(1} ffﬂ:ep ﬁ' %rw liﬂiwpmfﬂﬂ

of an'\1 ap'q.rtﬂ'm'nﬁ pl uilding -

W
meded umr wh.gre an alloties dbas ot fntend to withdraw

from the project, he ! sbn}.f be paid,:by the promater, interest for
every month of delay, tif g over of the possession, at

such rate r
23.The subject unit Mﬁ ed-f0 the gpigmnts vide builder buyer

agreement dated 08.06.2011, The due date of possession had to be
calculated from the date of execution of the builder buyer agreement in
view of “Fortune Infrastructure and Ors. vs. Trevor D'Lima and Ors.
(12.03.2018 - SC); MANU/SC/0253/2018." Accordingly, the due date of
possession comes out to be 08.06.2014. As per the builder buyer agreement,
the respondent developer was under an obligation to further lease out the

unit of the complainants post completion.

24. Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession charges. Proviso
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to Section 18 provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every month
of delay, till the handing over of possession, at such rate as may be
prescribed and it has been prescribed under Rule 15 of the Rules. fbid. Rule

15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

For the purpose of proviso to section 12; section 18; and sub-
sections (4] and (7) of section 19, the "interest at the rate
preseribed” shall be the State Bank of India highest marginal

cost ﬂf lending rate “'2@:_.:-'1:1: .
Pravided that in case the Staté Bank of India marginal cost of
lending rate (MCLR) is yoiin ""* it shall be reploced by such
benchmark lending-riites wiich the State Bank of India may fix
from time to time for lendd energl public.”

25. The legislature in Its._;\ﬁf‘[ﬁﬁgm"ffﬁ'_ I_'E@_ﬁﬁhﬁ@@k&_!eﬂslaﬂnn under the Rule
15 of the Rules, fhid has determined the prescribed rate of interest
Consequently, as mhsit%agmﬁs' ate Bank dﬂjdlal-eqhm;iﬁﬂmm

the marginal cost tﬁs_’raﬁ% [ig short, MCLI ] as on date i.e, 24.07.2024

is 8.95%. Accordingly, the prescribed rate 6f interest will be marginal cost
%, s 4

of lending rate +2% i.e.;10.95%: "~ _ ..

- =“"'. L i
26. The definition of term ‘Interew-a.sheﬁ'ﬁ‘ed under Section 2(za) of the Act

provides that meﬂ ﬂnw 'zﬁh!;f’@'um the allottee by the
hall

promoter, in case of default, s e Ei:iual to the rate of interest which the

promoter shall be liable to pay tha allottee; in case of default. The relevant

section Is reproduced below:

“fza) "interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clouse—

the rate of interest chargeable from the allottee by the
promater, in cuse of default, shall be egual to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default;

the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof und interest
thereon is refunded, and the interest payable by the allottes to
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the promoter shall be from the date the allottee defoults in
payment to the promoter till the date it is paid;”

7. 0n consideration of documents available on record and submissions made

by the complainants and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The possession
of the subject unit was to be completed within a stipulated time Le., by
08.06.2014.

28. However now, the proposition before it is as to whether the allottee who Is
getting/entitled for assured return even after expiry of due date of

o
possession, can claim both the as

I"E’-'l.ll"l‘i as well as dﬂlﬂjl'fd pﬂﬁﬁesﬂiﬂn
charges?

79.To answer the above p;ﬂ]{ﬂ?ﬂ:i’pﬂ,;’t rthwhl'le to consider that the

g 4
assured return is pa}:aﬁ{e to the all Lﬁﬁ"fah account of provisions in the

BBA or an addendum to the BEiﬁ."I'hE’ﬁssurﬂﬁ return in this case is payable
as per “"Addendum to “builder huyer*a?enmem The rate at which assured
nlﬁnlﬁei*hyithﬁprgmﬁerﬁsﬁi‘? 1.50/- per sg. ft. of the

super area per mun‘i:h nlhhe cumlﬂet ? ﬁm‘ih,uﬂdlng which is more than
reasonable in the preﬂ!rttmrmmstanﬂes.lfwe compare this assured return
with delayed possession ch‘arge;ﬁabk' under prmrlsn to Section 18(1) of
the Act, 2016, the g?e %ﬂﬁﬂf e ., assured return in this
case is payable at Eﬁ 750 /- per month till completion of building whereas

the delayed {JDSEHSIUI'I charges are pajrableappmxlmateljr Rs.22,812.50/-

return has been c

per month. By way of assured return, the promoter has assured the allottee
that they would be entitled for this specific amount till completion of
construction of the said building, Moreover, the interest of the allottee is
protected even after the completion of the building as the assu red returns
are payable even after completion of the building. The purpose of delayed
possession charges after due date of possession is served on payment of

Lssured return after due date of possession as the same is to safeguard the

4
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interest of the allottee as their money is continued to be used by the

promoter even after the promised due date and in return, they are to be
paid either the assured return or delayed possession charges whichever is
higher.

Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
Section 18 and assured return is payable even after due date of possession
till the date of completion of the project, then the allottees shall be entitled
to assured return or dela:,red Hﬁs::e&siun charges, whichever i5 higher

On consideration of the dogumen .' '- -.'h able on the record and submissions
made by the parties, E_ . 5:have s

amount of assured ;érumas pérﬂeﬁﬂen&umm builder buyer agreement.
As per the addend,m-h to builder buyer agrwmeqt dated 08.06.2011, the
promoter had agr fi’l pay ﬁm& PETEI ﬁ]lnttee Rs.71.50/- per sq.
ft. on monthly basi I:{TI Eqrﬂ;:la'i'mn % ré The said clause further
provides that it is the ﬂﬁljg,ﬂtlnu qif t.’ae ﬁzmﬂdent promoter to lease the
premises. It is matter of record t tlﬁt’ ﬁwaaaured return was paid by the
respondent-pro ai gg P&W rﬂte of Rs.71.50/- per sq.
ft., but later on dent refused to pay the
same by taking a plea of thE.-Eannin-g.uf Unregilated Deposit Schemes Act,
2019, But that Act of 2019 does not create a bar for payment of assured
returns even after coming into operation and the payments made in this
regard are protected as per Section 2(4)(iii) of the above-mentioned Act.
In the present complaint, 0C/CC for the block in which unit of complainant
is situated has not been received by the promoter till this date. Perusal of

assured return clause mentioned in Addendum to BBA reveals that the

stage of offer of possession by respondent is not dependant upon the receipt

of occupation certificate. However, the Authority is of the view that the .
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construction cannot be deemed to complete until the OC/CC is obtained

from the concerned authority by the respondent promoter for the said
project. Therefore, considering the facts of the present case, the respondent
is directed to pay the amount of assured return at the agreed rate ie, @
Rs.71.50/- per sq. ft. per month from the date the payment of assured
return has not been made i.e. from October 2018 till date of valid offer
of possession (post receipt of occupation certificate after completion
of the building) and thereafter, Rs. 65/- per sq. ft. per month as
minimum guaranteed return I.!p&tﬂ 326 months from the date of receipt
of occupation certificate aﬁurt&e cﬂmplctlnn of the said building or
till the date the said uni; is put l:qi 'lkase, whichever is earlier. Further,
the Authority dah:ling.ﬂ” p} urﬂé{ pa el
delayed possession, r]:m’rges as the#intieresf has been protected by granting

7 uh.an;,.r amount on account of

assured returns till completion of, construction of the unit and thereafter
also up to 36 munths at different ;at& frmn date of completion of the said
building or the said 'l.l.ﬁltEE put on léas Mﬂ’f is earlier.

The respondent is dlrﬂ'ﬂ!ﬂ to nayﬁlmmtaﬁnd Ing accrued assured return
amount till date at the agreed rate ﬁ*ﬁhin 90 days from the date of this order
after adjustment of uu‘.l:standug ;u;lu.as{ ifdny, from the complainants and
failing which that a'él'nmﬁt %nﬂ%&e%nﬁraﬁl@ﬁt}fﬁmerm @ 99 p.a. till the
date of actual realization.

Further, it is observed that the respnndent had paid assured returns @
Rs.65/- per sq. ft. per month from March, 2018 till September, 2018 to the
complainants as evident from Annexure R2 annexed by respondent at page
33 of the reply. However, the respondent was duty bound to pay assured
returns @ Rs.71.50/- till the date of valid offer of possession as per
Addendum to BBA dated 08.06.2011, Therefore, the respondent is directed
to pay the difference of assured return amount of Rs.6.5/- per sq. ft. per

v
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month from March, 2018 to September, 2018 along with interest @ 9% per

A IITNLETTY,

L. Common Area Maintenance Charges
35. The complainants have raised an issue that the respondent has wrongly

demanded payments on account of common area maintenance charges
prior to receiving occupation certificate and without offering the possession
to the complainants.

36. The Real Estate (Regulation and Development) Act, 2016 mandates under
Section 11(4)(d) that the developer will be responsible for providing and
maintaining the essential senﬁﬁﬂﬂrﬁsn nable charges till the taking over
of maintenance of the prm&ﬁ'ﬁf*ﬂé;mspdaﬂﬂn of the allottees. Section
19(6) of the RERA ﬂ-l‘.‘td]ﬁl:l states that ey

| , Ellnttee, whao has entered into
an agreement for salﬂ,tﬂ rake ammem. pht or building as the case may

be, under Section 13 shall be responsible to make necessary payments in
the manner and wﬁ\fp the l‘iiité:ﬂs i'spﬂﬁsiﬁa:d'ﬁ the said agreement for
sale/BBA and shall pa}r‘ wﬁhin sﬂpuhteﬂ Iﬂlﬁe and appointed place, the
share of registration l:harges munliclp-ﬂl mxﬂs. water and electricity charges,
maintenance charges, grmlm.;l mn]::and l_;llher charges, if any.

37. The next questiump. which date the maintenance
charges can be t:hatg ér maﬂ I;i'ﬁihis regard, the authority
places reference to the State Consumer Disputes Redressal Forum
decision in Shri Anil Kumar Chowdhury Vs, DLF Limited on 16.08.2018,
wherein it has been held as under:

“Maintenance Charge and Holding Charge: -

Accerding to Clause 10 or Clouse 14.3 of the Agreement, the
apartment ollottee shall be llable to pay the maintenaonce
charge on and from the date on which octuel physical
possession is taken or on the expiry of thirty (30) days from the
date of issuance of the Notice of Possession, whichever is earlier.
As per terms of the Agreement, the OP/developer has no
authority to demand mainteagnce for any period prior (o
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actual physical possession being handed over. Equally the
OP/developer shall have no authority to demand any holding
charge as the delay in giving passession is on their own part and
they are wrongfully withholding possession till date. However,
the complainant will be ligble to make payment on account of
government charges only upon receiving physical possession of
the flat and car parking space from the 0P,

So for as claim of the complainant for common focilities or
benefit like - swimming pool, tennis court etc. are concerned,
the same cannot be entertained becouse prior to lodging
compiaint, no permission was sought for in accordance with
Section 12{1){c) of the Act to file the complaint in o
representative capacity, Therefore, there is hardly any reason
to discuss ghout the commaon areas and focilities of the complex,
as alleged complainant. .. e I
view of the discussion above Hgn mmp!m'nr is allowed on
contest with the following diractions: -

The Opposite Party | dik ‘#-"E’L deliver possession and to
execute the Sale Deed in fayoup.of the samplainant on payment
of stamp duty mpﬁiﬁu@q%mm 90 days from the
date after ubtuimﬁgﬁmpkdﬂ ate from the competent
authority.

r".r.ll"!"'

T.':e ﬂp !'I'.'E Eﬂrgr % i;:mgmd nﬂt‘ o L'fm'?r amount under
the head of -~ | m}-

(a] mstnfﬁ‘.b:rg:ﬂd:.'n cur'ea | || [

(b) pro-rate charges ﬂmrrﬂu,gi'ng .ﬂfppﬂ_m,!f pr.o,fmmr energy
and

{c) Other costs: including gﬂwmmmt charges from final
statement of -:rrm.-m's.

(dj maintenance for uqy my gver possession and

il f'“‘fiiﬁﬁﬂﬁﬁww posesion

38. In yet another Jzudg;.ment titled as Dr. Mudit Kumar Vs Emaar MGF Land
Limited on 28.01.2020 passed by the State Commission, Punjab wherein
it has been held that the promoter is not entitled to charge any maintenance

charges till the handing over of the possession of the plot to the allottee post

receipt of OC only.

However, the amount accredited towards maintenance

charges should be maintained in a corpus and the builder cannot transfer

the proceeds or maintenance charges recelved from the allottees to his

company's account, because such money received for maintenance is not

his income in any way. The logic behind it, is that a buflder is only a
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facilitator for a limited amount of time and the onus of taking up the

responsibility of maintenance of the flat and its premises is on the residents’
welfare association (RWA).

39. In light of the above-mentioned reasoning, the complainant-allottees shall
be liable to pay the common area maintenance charges on and from the date
on which valid possession is offered to the complainant-allottees after
receipt of the occupation certificate.

G.VIl Initiate penal proceedings under section 59 of RERA Act and impose
10%, penalty of the nver-_all-i:uﬁ_t of the project for non-registration of
project under RERA.

40. The planning branch of the authﬂrlﬁr is directed to take necessary action
under the provision of the Act of 2016 for violation of proviso to Section
3(1) of the Act.

H. Directions issued by the Authority:

41. Hence, the Authority hereby passes this order and issues the following
directions under Section 37 of the Act to ensure compliance with
obligations cast upen the promoter as per the functions entrusted to the
Authority under Section 34(f)-of the Act of 2016:

. The respondent is directed to pay the amount of assured return at the
agreed rate i.e, @ Rs.71.50/- per'sq. ft. per month from the date the pay-
ment of assured return has not been made i.e. from October 2018 till the
date of a valid offer of possession (pest receipt of the occupation certif-
icate after completion of the building) and thereafter, Rs. 65/ per sq. [t
per month as minimum guaranteed return up to 36 months from date of
receipt of occupation certificate after the completion of the said building
or till the date the said unit is put on lease, whichever |s earlier.

Il. ‘The respondent is further directed to pay difference of assured return
amount of Rs.6.5 /- per sq. ft. per month from March, 2018 to September,
2018. ¥
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[I.. The respondent is directed to pay the above outstanding accrued as-

sured return amounts till date along with interest at the rate of 9% p.a.
within 90 days from date of this order after adjustment of outstanding
dues, if any, from the complainants and failing which that amount would
become payable with interest @ 9% p.a. till the date of actual realization.
IV. The complainant-allottees shall be liable to pay the common area
maintenance charges on and from the date on which the valid posses-
sion is offered to the complainant-allottees post receipt of the occupa-
tion certificate. Y
V. The respondent shall not E];%; any
is not part of the huye;ﬁ&ﬂﬁ% . .
42. Complaint stands 1:]ispn:l."ctllai‘.t'III:'.;E.J-‘J 2 AN
43, File be consigned to the Registry.

ing from the complainants which

™ [ | | =
Al N | | e ‘ =

] "il_ )
Dated: 24.07.2024 : '
- RV
—
ﬁh'- jq% | F E_:} A Reguhmw uthority,

Gurugram
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