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Date of decision

3606 of2023
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24.07.2,024

ComPlainants

Respondent

1. Kaial Kumar Datta GuPta

2. SaniaY Datta GuPta 
l

Resident of, e-i?ui*ot''r Park' New-!elhi-110049

CORAM:

Shri Ashok Sangwan

1.

Member

ComPlainants

ResPondent

\,

The pre:sent complaint rras ueen il;;;y the complainants/allottees under

- .n 1 L (;n

;;;; "r,n. 
Rear Estate (Regulation and Deveropment) Act, 2016 [in

short,theAct)readwithRule2BoftheHaryanaReal-Estate[Regulatiott

and Development) Rules, 2017 [in short, the Rules) for violation of Section

11[4) [a) of the Act wherein it is inter alia prescribed that the promoter shali

be res,onsible for all obligations, responsibilities' and functions under the

provisions of the Act or the rules and regulations made there under or to

t}reallotteeaSpertheagreementforsaleexecutedinterse.
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A. Unit and proiect-related details
Z. The partiiutars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular forrn:

Sr.
No.

Particulars Details

1. Name and location of the
project

a/atika INXT City Center", village 
I

Sihi, Shikohpur, SikanderPur Badha,

and Kherkidaula, Sector B1-85,

rG,urugram
ji@located from Vatika Trade Centre

iflliu. addendum to BBA dated

fu7*.zoff, annexed at Page 43 of

F''hompliNntJ

2. Proiect area
'1'O,72 acres

3. Nature of the Proiect Commercial comPlex

4. DTCIP license no, and validitY
ct2tl r c

t72 of 20'08'dated 14.06.2008 valid

iiptp 13{05'2018
M /s Trishul Industries5. I Name of the Licensee

6. RERA registered/ not
re gir;tered and valdlry-staltE-

Not Registered

7.

B.

g.

Date: of buyer's agreement 08.06.2011
fPage 20 of cornplaintl

Addendum to BBA
(Provision as to PaYment of
Assured returns addedJ

08.06.2011
[Page 40 of comPlainti

Addendum to BBA

[Relocation from Vatika
Trade Centre to INXT CitY

Centrel

27.07.201.1.

fPage 43 of comPlaint)

10. Unit no. 93, 9th floor, Block F
fPaee 46 of comPlaint)

500 sq. ft.
lPaee 46 of comPlaint)

11.

12.

Unit area admeasuring

Assured return and Iease

rentals clause

"The ,nit has been allotted to you with

an assured monthly return of Rs.65/' per

sq. ft. However, during the course of
construction till such time the building

in which your unit is situqted offered for
possession youwillbe paid an additional
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'/

@ sq'ft'The.refore'

the retirn payable to you shall be as

follows:'ih,is addendum forms an integral part of

the builder buYer qgreement dated

08.06.2011.
a)Titl offer of Possession

Rs.77.50/'Per sq'ft'

'','iiie ,bligation of the developer shall be

i* ttoti the Premises of whic-h !oY'
ioii-Port @ ns'aS/- Per sq'ft'tn the

'eventu'ality the achieved return being

iii;ti:iroir than Rs'65/- Per sq' ft'
,tie Tottowing would !'-oppli.'o!'?- .. ,

b) After comPletion of- the
' 

iuitding Rs'65/'Per sq' fi'
You would be Paid an assured return

i.i.f. 0s,06.2d17 on a monthlY bosis

iitirc the 75th of each calendar

trtonth.

"'" il'ittiJ rentalis less than Rs'65/'-r 
Per sq. 1t', then You shal-l be
'refunded' 

@ Rs' 12 0 /' P er sq: ft' for
,irry Rs'1/' bY which the

achieved rental is less than

Rs.65/- Per sq' ft'
2) lf the a'chieved rental is higher
' iho, Rs.65/- Per sq' ft" then-iitlt 

of the in'i"t'd rental shall

" ,ii ' accnte to You free lf anY

"t ' ';)46itional sale consideration'
i 

Ho'wever, You will be requested to

pay addiiionql sale consideration
'@Rs.120/' 

Per sq' ft' for every

iuPrc of additionql rental

aihieved in the case of balance

500/o of the increased rentals.'"

[Addendum' to BBA at Page 40 of

complaint
Rt 3t,t+ ,908l-
1e, ,ff.g.d by'respondent at page 5 ofet*t.a Returns received till

September,20LB

Rs.25,00,000/-
iA;;;t .iu,r." 2 of BBA at Page 23 of

comPlaint

Totat sale consideration

Page 3 of26



ffiL{ARER&
ffi*eunl.tGRAM

B. Facts of the comPlaint:
3. The complainant^has made the following submissions:

a) That based on reprer"n,*ioni ,nd""'urances of the respondent' the

complainant booked a unit in th; nroiect 
,,one on one,,, Sector 16,

Gurug,ram on 30.04,2015 by. way'o.fi n application for allotment.

e respondent throughl ,public advertisement enticed the

:heir hard-earned money in its project "Vatika
comPlainants to invest t

Trade centre" and made tall claims and promises of high quality

production and timely possession'

c) That being lured by such tall claims and promises of the respondent' the

complainants booked a commercial unit in the respondent's proiect

d) That a builder buyer agreementlwas executed between the parties on

08.06.2011. That the complainants were allotted unit no' 366A' located

on 3.d floor, tower-A, having super area admeasuring 500 sq' ft' for a

total sales consideration of Rs'25'00'000/-'

e) That the complainants had paid the entire sales consideration of

Rs.21J,00,000/-totherespondentonthedateofexecutionofbuilder

buyeragreementbychequeno,27O0B9dated06.06.201].drawnon

Axis Bank which was duly cleared upon presentation by the respondent'

fJ That aS per clause 2 of the agreement, the respondent had committed to

construct and deliver the possession of the unit within a period of 3

Page 4 of?6

complaint

Rs.25,00,000/-
[As per clause 2 of BBA at Page 23 ofAmount Paid bY the

complainants

Not obtainedOccupation certificate
27.03.2018
[Page 49 of rePlY)

Letter as to comPletion of

construction sent bY

resprcndent to complainant
08.10.2021
(Page 48 of comPlaint)

L.g"l notice sent bY

complainant for recovering

assured returns

Complaint No. 3606 of 20?3
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years from the date of execution of the builder buyer agreement which

comes to 08.06.201,4. However, the respondent failed to construct and

handover the possession of unit on time'

g) That as peT "ANNEXURE-A" of the agreement titled as "Addendum to the

Agreement" dated 08.06.201L, the complainants were promised to get

anassuredmonthlyreturnofRs.Tl.5/.perSq.ft.[tillofferof
possession) and thereafter Rs. 651- per sq. ft. per [after completion of

the buildingJ'
entered into an "Addendum to the

respondent according to which the

originallY booked un nant in Project "Vatika Trade

Centre" was rel er proiect "Vatika INXT CitY

l.the terms of the builder

buyer agreement remained the same except for a few changes in the

i) That the re nt that theY were now

allocated unit no. admeasuring 500 sq. ft' in

of previous allotment on
project "Vatika IN

j) That from fu
dent paid a monthlY

assur,:d return of Rs' 71'5 Peer sq. ft. per month to the complainants'

k)That from March 2018 to September 201'8 the respondent paid

..reduced monthly assured return,,from Rs.71.5/- to Rs' 651- per sq. ft.

per month to the comPlainants'

l) That from october 2018 till date the respondent has not paid any

amottnt towards assured return to the complainants'

m) That the respondent told the complainants that their building is

complete and further stated that that as per the terms and conditions of

the builder buyer agreement [Annexure), the commitment charges shall
Page 5 of26
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berevisledtoRs.6sl-perSq.ft.permonthfromthedateofbuilding

getting oPerational'

n)That the respondent has not obtained the occupation certificate of the

said tolver till date. The respondent cannot offer possession or say that

the building is operational without obtaining the occupation certificate'

That in the Iieu of the above stated letter the respondent had wrongly

reduced the monthly assured return payable to complainant from

Rs.71.5i/.toRs.65/-persq.ft.permonthwithoutgettingtheoccupation

certificate and without offering possession of unit to the complainants'

The respondent is liable to piy a rnonthly assured return of Rs'71'5 per

sq. ft. till the offer of possession after receipt of occupation certificate

'ho'th''ihe iespondent is also liable to pay
and not Rs.65/- Per sq;ft Per 

.

the difference of Rs'6'5/- pt"q''ft' per mo]lth along with the interest

as Per the HAREM Rules '201'7 '
accrued uPon such PaYment

n email to comPlainants
o) That on 31'10'2018' respondent sent a

regarrlingthe"suspensionofAss':":::tlrnScheme"'Theemailstated:
"ln light of the introduction of RER! Act 2016 which not only

,rgut'o,irJ"n-r'-rrrto, aii olto' stipulates conditions attached to

^o'i'i-ig' 
t/,ttittg and delivering properties based on carpet area

as defined under tn' i'i i'ii i1t9i^the comins of Bannins of

IJnregulated' deposit "n''*i' 
i't 2019t the Respond':-t 

Y::' ::t 
O'

selling any propertirs *iii,iommitient of as;sured returns or that

PaYS returns of anY kind'
All properties will be sold on a down payment basis'

possessionlinied'basisorconstructiontinkedbasis"'

p)That on 0g.10.2021,,,r,u **pirinrnt, had sent a legal notice to the

resp.cndentforrecoveryofassuredreturnalongwithaccruedinterest

upon it. That the said notice was duly received by the respondent on

12.t0.2021'.However,therespondentfailedtoreplytothesaidlegal

noti,ce of the comPlainants'

q) That the construction of the unit has been badly delayed which is

evictent from the fact that as per clause 2 of the agreement' the

{
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responclent had promised to deliver the possession of unit within a

period of 36 months from the date of execution of builder buyer

agreement which comes to 08.06.201,4, however till date the

Respondent has still not completed the project and has not received

"Occupittion Certificate" for its project.

rJ That the respondent had also wrongly demanded payments on account

of common area maintenance charges prior to receiving occupation

certificlte and without offering possession to the complainants till date.

s) That as per the details of Iicense obtained by respondent from Director

/n and country Planning Department, Government of

Haryana (DTCP), the respondent had purchased land measuringl0'71'B

Acres ert village Sikhopiir, tehsil',Sohna and District Gurugram' License

bearing no. 1,22 of ZOOA dated 14.06.2008 valid up to 1'4'06'201'6 for

develoP/construct thesetting up commercial complex and to

commercial complex on the said land That as on date the said license of

pondent had not registered its project "Vatika INXT City

centre,, with RERA which contravenes the provision of Section 3 of

RERA ,\ct,20!6.,Section,3[1J of the Haryana Real Estate [Regulation and

[) Act, 2Ot6 Provides as under:

that are ongoing on the date of the"Provided that Proiects
commencement'of ihe Act and for which the completion certificote

has not been issued, the promoter shall make an opplication to the

Authority for registration of the said proiect within a period of 3

months from thi date of commencement of this Act"'

Section 3t2, 0) of the Haryana Real Estate [Regulation and

Development) Act, 2Ot6 provides as under:

,,No registration of the real estate project shall be required where

the piomoter has received completion certificate fttr a real estate

proiect prior to commencement of the Act"'

Thus,theprojectoftherespondentisanon-goingprojectsincethe

respondent did not have completion certificate and is liable to get the

PageT of26
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project registered under RERA Act, 2016 which the respondent failed to

do.

u)That bersed on the above it can be concluded that the respondent

miseratrly failed in completing the construction of the building and in

handling over the possession of the unit of the complainants in

accordance with the agreed terms and has committed grave unfair

practicras and breach of the agreed terms'

v) That the facts and issues of the present complaint are completely

, "Mahesh Chandra Saxena
identical to iudgment dated 0+A2i2022 titled

versus Vatika Limited,, in comptaint no. 443 of 2o2t passed by Hon'ble

rity, Gurugram,*n:tttn the Authority passed an order

directing the respondent,to'Pafl assured returns along with interest

upon it.

C. Relief sought by the complainants:

4.Thecomplainantshavesoughtthefollowingrelief[sJ:
i. Direct the respondenr r";;y;;.it.lpJssession in:ere:t at prescribed

rate as p.. ,i.r*e nur., z0 t7 fromdeemed or:. .llossession till the

actua]h*aingoverofpossessionafterreceiptofoccupationcertificate'
ii. Direcl: the respondent to pay the monthly assured return @ Rs'71'5/-

perSq.ft.permonthandinterestaccrueduponitfromoctober20lBup
till date.

iii. Direct the respondent to to pay the difference of the assured return

amountofRs.6.5perSq.rt.permonthi.e.{-Rs.71.51-minusRs.65/.}
from February zll}till ieptember 2018 and interest upon it'

iv. Direct the respondent to pay monthly assured rental of Rs' 65/- per sq'

ft.pe'rmonthortheactualrentedratepersq.ft.,whicheverishigher
afterofferofpossessionandreceiptofoccupationcertificate.

V. Direr:t the respondent to pay interest upon the unpaid amount of

assured return due since 2018 up till date'

vi.Directtherespondenttowithdrawthecommonareamaintenance
charges and interest charges upon it till the time occupation certificate

isreceivedandpossessionisofferedtothecomplainants.

Page B of26
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5.

vii. Initiate penal proceedings under section 59 of RERA Act and impose

lOo/openaltyor.n.over-allcostoftheprojectfornon-registrationof
project under RERA'

viii. Any other relief which the authority deems fit in the favor of the

comPlainants.

on the date of hearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been comnlitted in relation to

Section t1,14)of the Act to plead guilty or not to plead guilty'

Repty bY the resPond""t' 
.

ir-,; i.rp"rd.";;'";;;.J.,rr. co,rnpllint on the following grounds vide its

reply dated 22.1t.2023 and,*iitt"' submissions dated 20'06'2024:

a) That the complainants have:got no locus standi or cause of action to file

being,blsed on an erroneous interpretation
the present complaint, same ,: ,"1::,,:,1::i::,1..

of the provisions of the e.t 
"r 

il';ii; an incorrect understanding of the

termsandconditionsoftheBBAdated0B.06.20ll.

b)That the present complaint is not maintainable or tenable in the eyes of

the law as the reliefs being claimed by the complainants cannot be said to

fall within the realm of jurisdiction of this Authority' Upon the enactment
l

of the -Banning of Unregulated Deposit Schemes Acl,201'9, the ,Assured

Return.,orany.CommittedReturns,onthedepositschemeshavebeen

bannerl.Therespondentcompany.havingtakennoregistrationfromthe

SEBlboardcannotrun,operate'and:"':1"',tanassuredreturnscheme'

Further,theenactmentofBUDSreadwiththecompaniesAct,20l3and

theCompanies(AcceptanceofDepositsJRules,2ol4,resultedinmaking

the as;sured return/committed return and similar schemes as unregu-

Iated :schemes as being taken within the definition of 'Deposit''

c) That the assured return scheme proposed and floated by the respondent

has br:come infructuous due to operation of law' thus the relief prayed for

in ther present complaint cannot survive due to the operation of law' As a

D.
6.

Page 9 of26
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matter of' fact, the respondent duly paid an amount of Rs.31,1.4,908 /- tlll

September 2018.

d) That the complainants paid an amount of Rs.25,00,000/-, however, till

now, the complainants have already received an amount of

Rs.31,14,908/- as assured return from the respondent. That complain-

ants herein have already received / have been returned the complete

consideration amount by means of bifurcated monthly assured returns

that were paid since 2OL7 to 2018. Therefore, the respondent pleads the

complainants.

e) That the comme

Authority to deduct the

awarding delay possessio

y paid as assured return, while

any other monetary relief to the

was not meant for physical

t for leasing purposes [Clause

ents) [Clause 32.1 (dJ 'Deemed Possession'J for

mercial space shall be

inants. Hence, the unit

possession and rather

possession as theisi
;i' '

32 - Leasing Arran

return of in

deemed to be I

booked by compla

for comrnercial gain on

f) That the complainants are seeking the relief of assured returns, and this

Authorit.y has no jurisdiction to entertain the present complaint as has

been der:ided in the complaint case'no. L75 of 2018, titled as "Sh' Bharam

Singh arrd Ors. Vs. Venetian LDF Projects LLP" by the Authority itself.

g) That ther Hon'ble High Court of Punjab and Haryana in CWP No.267 40 of

ZOZZ titted as "Vatika Limited Vs. Union of India & Ors.", took cognizance

in respect of the Banning of Unregulated Deposits Schemes Act,20L9 and

restrained the Union of India and State of Haryana from taking coercive

steps in criminal cases registered against company for seeking recovery

against deposits till the next date of hearing' 
,v

Page 10 of26
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h) That the respondent promoter has always been devoted towards its cus-

tomer anLd have over the years kept all its allottees updated regarding

amendments in law, judgments passed by Hon'ble High courts and status

of develclpment activities in and around the project' Vide e-mail dated

31.10.201-8, the respondent sent a communication to all its allottees qua

the suspension of all return-based sales and further promised to bring

the detailed information to all the investors of assured return-based pro-

jects. tn lurtherance to the said email, the respondent sent another e-mail

dated 30.11.2018 further detailing therein the amendments in law re-

garding rhe SEBI Act, Bill No.,B5 (Refarding the BUDS Act) and other stat-

whichledtostoppageofallthereturnbased/assured/

committed return based salbs ,The e"mail communication of 29'02'2016

also conrfirmed to the allottees that'the project was ready and available

for leasing, That on28.12.2OlB,the respondent sent another clarificatory

:ommitted returns would
email stating that assured returns and other c

ly gave the allottees an option to shift to a
stop altogether and alternative - , _

project of the respondent in the vicinity, further the allottees who were

keen to receive quarterly returns, the respondent had a SEBI registered

product which offered quarterly returns with a fixed tenure' That the is-

sue regarding stoppage of assured returns/committed return and recon-

ciliation of all accounts as of |uly 2019 was also communicated with all

the all.ttees of the concerned project. Further the respondent intimated

to all its allottees that in view of the legal changes and formation of new

laws thre arnendment to BBA vide Addendum would be shared with all the

allotte.estosafeguardtheirinterest.Thereafteronzs,02.2020,there.

spondr:nt issued communication to all its allottees regarding ongoing

transactionandpossibleleasingofblockA,B,D,EandFintheprolect

"Vatika INXT CitY Centre'" v

Page 11 of26
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i) That complainants have instituted the present false and vexatious com-

plaint against the respondent who has already fulfilled its obligation as

defined under the BBA dated 08.06'2011 and issued completion of con-

struction letter on27.03.llt}.Further for the fair adjudication of griev-

anceasallegedbythecomplainants,detaileddeliberationbyleadingthe

evidence as well as cross-examination is required' thus only the civil

court hers jurisdiction to deal with the cases requiring detailed evidence

for ProPer and fair adjudication'

j)Thatitisamatterofrecordandadmittedbythecomplainantsthatthe

responctent duly paid the assurbA futut' to the complainants till Septem-

ber 2018. Further due to externai iircum:tlnttt which were not in con-

trol of the respondent, constructionigot deferred' That .u:n though the

respondent suffered from setback due to external circumstances' yet the

managed to complete the construction and duly issued letter

of completion of construction on 27 '03'20 
.lB'

k)Thatrergardingtheissueofmainte"*::'l:-termsoftheallotmentletter

dated08.06.20].landBBAdated08.06.20ll,therespondentwaswell

withinitsrightstoengageappropriateagencyformaintenanceofthe

project and liability of payment of the maintenance charges would rest

e of tenant' Thus' the complainants are bound
upon t.he allottee in absenc'

to pay all such charges agreed upon at the time of executing the BBA' That

admittedly the construction of the building, where the unit of complain-

ants is located completed in 2018 and thereafter maintenance agency

was duly appointed for regular upkeep of the project'

I) That even though the assured return scheme was stopped in the year

2ol,B,yetthecomplainantschosetosittli|Zo23,i'e.,tillthefilingofthe

preserntcomplaint.Thedelayinclaimingthereliefofrecoveryofdueson

account of assured return non-payment' suffered from severe delay of 5

years.Thattheonusisuponthecomplainantstoshowthatthealleged,Page 12 of26
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cause of action, i.e., non-payment of assured returns arose in 20LB and

yet the complainants did not file any such claim. That the inaction of the

complainants is a patent acquiescence, and they cannot demand recovery

of arrears after a massive delay of 5 years'

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents and submission made by the

complainant.

turisdiction of the autho
torial as well as subiect matter

the reasons given
The authoritY observes tha

jurisdiction to adjudicate the rt complaint for

below.

E. I Territorial
L2.2017 issued bY Town

As per not.ification

Department, the ction of Real Estate

E.

B.

9.

RegulatorY Autho

all purposes with

project in question is

Therefore, this authoritY

entire Gurugram District for

'am. In the Present case, the

hg area of Gurugram district'

torial iurisdiction to deal with

E. II Subiect matter iurisdiction
10. Section i rt+iirl 

"r 
ih. A.t, 201,6 provides that the promoter shall be

responsillle to the allottee as per the rg.u...nt for sale. Section 11[4)[a) is

reproduc:ed as hereunder:

Section fi@)(a)
ar rrrpoiiih(-i"i all obligations, responsibilities and functions

undrr'ini proifrdn, oS tnis Act or the rules and regulations

made inir'iunaer o, to th, allottees as per the agreement for

sale,ortotheassociationofallottees,asthecasemaybe,tillthe
conveyqnce of all the apariments, plots or buildings, as the case

maybe,totheallottees,ortheCommonareostotheassociation
ofallotteesorthecompetentauthority,asthecasemaybe;
Section 34-Functions of the Authority:

Page 13 of26
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34A of the Act provides to ensure compliance of the

tlbligationscastuponthepromoters,theallotteesandthereal
,rriii-oi,rrts under *is eit and the rules and regulations made

thereunder'

1l-. So, in vie,v, of the provisions of the Act quoted above' the authority has

completejurisdictiontodecidethecomplaintregardingnon.Complianceof

obligation:;bythepromoterleavingasideCompensationwhichistobe

decided b}'the adiudicating officer if pursued by the complainants at a later

stage.

F. Findings c,n the obiections raised by.ll" respondent:

F.Iobiectionregardingmlintainauitiwofcomplaintonaccountof
complainants being the investors"" 

"
12. The resp.ndenr took a sta.iihiarf,,i iomplainants are the investors and

not the c.nsumers and therefoie,'they are not entitled to protection of the

Act and tlhereby not entitled to file the complaint under section 31 of the

'er, it is pertinent to'hotetth't any aggr"::a.'::1:::i:,:::
uenes or violates any Provlslons

complaint against the promoter if he contra'

of the Act or rules or regulations made thereunder. Upon careful perusal of

all the terms and conditions of the buyer,s agreemen.:'.,1 revealed that the

:ri, and have baid a considerable amount to the
comPlairtants are the buYe

respondr:nt-promoter towards purchase of unit in its project' At this stage'

it is important to stress upon the definition of term allottee under the Act'

the same is reproduced below for ready reference' 
- -,- -,,2(d);,,;[:;,,,,;,::,r:;::,:;:,i,::;:,t,?;i!:;?:ii:tri'iTrr!7;:,

been allottea, so't)-1wn"tner as fiehotd or leasehold) or

otherwise transferrei by the promote,r' and includes the person

who subsequently 'ii"i':" 
the said allotment through sale'

ffansfer or otherwis;e'but does not include a person to whom

such plot, apartment or buitding' as the case may be' is given on

rent;"

13.In view of the above-mentioned definition of "a[ottee" as well as all the

terms and conditions of the buyer's agreement executed between the

parties,itiscrystalclearthatthecomplainantsaretheallotteesasthe

subiect unit was allotted to them by the promoter' The concept of investor

Page14of26 
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is not defined or referred to in the Act. As per the definition given under

Section 2 of the Act, there will be "promoter" and "allottee" and there cannot

be a party having a Status of an "investor"' ThuS, the contention of the

promoter that the allottees being the investors are not entitled to protection

of this Act also stands reiected'

F.II Obiections regarding force Maieure'

14. The responder,-pio*oter has raised the contention that the construction

of the unit of the complainant has been delayed due to some force majeure

circumstarnces. However, the respondent has failed to give details as to what

force maleure circumstances surfaced before it' otherwise too' the

respondent should have foreseen any such situations' Thus' the promoter

respondent cannot be given any leniency based on aforesaid reason' as it is

a well-settled principle that a person cannot .,u":.,.::: of his own wrong.

before Hon'ble Puniab and Haryana High Court
F.III PendencY of Petition
regarding assured return

15. The ..rp,orJJn;;;-;;ired ,n objection that the Hon'ble High Court of

Punjab&HaryanaincwPNo.26T40of2022titledas"vatikaLimitedvs'

Union of India & ors.,,, took the cognizance in resp'e:t of Banning of

UnregulatedDepositsSchemesAct,zoTgandrestrainedtheUnionoflndia

and the State of Haryana from taking coercive steps in criminal cases

registered against the Company for seeking recovery against deposits till

the next date of hearing'

16. With respect to the aforesaid contention, the authority place reliance on

order daLted 22.1,L.2023 incwP No.26740 of 2022 [supraJ', whereby the

Hon'blePuniabandHaryanaHighCourthasstatedthat-

".,there is no stay on adiudication on the pending civil

oppeals/petitions before the Real Estate Regulatory Authority

a,s also against the tnvestigating agencies and they are at

liberty to proceed further in the ongoing matters that are

penaing with them' There is no scope for any further

clarification."
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Thus, in view of the above, the authority has decided to proceed further with

the Present matter.

G. Findings on relief sought by the complainants'
G.I Direct the responaent to pay a delayed possession interest at

prescribed rate as per Unfne Rules 2Ot7 from deemed date of

possession till the actual handing over of possession after receipt of

occuPation certifi cate'

G.II Directthe respondentto paythe monthly assured-return @ Rs'71'5/-

p", ,q. ra. per monttr and interest accrued upon it from october 2oL8

up till date.
G.III Direct the respondent to pay the difference of the assured return

^D^eEll;#r;;;;,i;."d; per sq. ft'-per month i9' t-ns'z !'st' iiiL: Rs'65/-)

from FebruarY }OLB till SeP }OLB and interest uPon it'
----- J

G.IV Direct the resPondent'to'ffi; il; ;;;ffi;J * nly *onthly assured rental of Rs. 65 /' per

sq. ft. per montt, o. tt .t'i ii'itnted rate per :::.11J1'"I#:1.:tilT;.;,:J;; il; ;i #;sioil. ana receipt o r o ccupation certiricate'

G.VDirecttheresponAentto''payintelg-s1t'pontheunpaidamountof
assured return due sinte 2018 up till date',srvlB----F-:- , = maintenance

G.VlDirecttherespondentto.r.'githdrawthe.col.mg"u:.u"
charges ang*-ffierest''rehargeE, uponlr lt,-till th" time occupation

certif il"at"iitit.iivedand-pg-f iiAtslg"i$ *tot_h-"-:o-plainants'
r.7. The common issueswith regqatd drslir.d+etiirn, delay possession charges

wal of'co**"n area maintenance charges are involved in the

aforesaid comPlaint'

I. Assured returns ' =

18. The complainants are seeking unpaid assured returns on monthly basis as

per adderndum to builder buyer agreement dated 0B'06'2011 at the rates

mentionedtherein.Itispleadedthattherespondenthasnotcompliedwith

the terms and conditions of the said addendum to builder buyer agreement'

Though for some time, the amount of assured returns was paid but later on'

the respondent refused to pay the same by taking a plea that the same is not

payableinviewofenactmentoftheBanningofUnregulatedDeposit

SchemesAct,ZOlg[hereinafterreferredtoastheActof20tg)'citingearlier

decisiorr of the authority (Brhimieet & Anr' Vs' M/s Landmark Apartments

Pvt.Ltd,,complaintno141of201-8)wherebyreliefofassuredreturnwas

declined by the authority. The authority has rejected the aforesaid
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objections raised by the respondent in cR/s001/2022 titled as Gaurav

Kaushik and anr. vs. vatika Ltd, wherein the authority while reiterating

the principle of prospective ruling, has held that the authority can take

different view from the earlier one on the basis of new facts and law and the

pronouncements made by the apex court of the land and it was held that

when payment of assured returns is part and parcel of builder buyer's

agreement [maybe there is a clause in that document or by way of

addendunl, memorandum of understanding or terms and conditions of the

allotment of a unit), then the builder is liable to pay that amount as agreed

upon and the Act of }Otg does'nO.Lnr.ut" a bar for payment of assured
.' ,"'

returns e'sen after coming into oper"tion ': tn^t.O'1tt1t: in this

regard arr: protected as per Section'21410)(iii) of the Act of 2019' Thus' the

inable in view of the aforesaid
plea advanced by the respondent is not susta

reasoning and case cited above'

r dePosit in advance against
19. The money was taken by the builder as i

)perty and its possession was to be offered
allotment of immovable Prr

within a certain period. However, in view of taking sale consideration by

nce, the builder promised certain amount by way of assured

returns frf,r ? certain period, so, on his failure to fulfil that commitment' the

rchtheauthorityforredressalofhisgrievancesallottee hras a right to aPProe

by waY of filing a comPlaint'

20. The builfler is liable to pay that amount as agreed upon and can't take a plea

that it is; not liable to pay the amount of assured return' Moreover' an

agreement defines the builder/buyer relationship' So' it can be said that the

agreem€rnt for assured returns between the promoter and allotee arises out

of the same relationship and is marked by the original agreement for sale'

2l,.ltisnotdisputedthattherespondentisarealestatedeveloper'andithad

not obtained registration under the Act of 201.6 for the project in question'

Howeve.r,theprojectinwhichtheadvancehasbeenreceivedbythePage17 of26 ,l/
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developer from the allottee is an ongoing project as per Section 3 [1J of the

Act of 201,ti and, the same would fall within the jurisdiction of the authority

for giving the desired relief to the complainants besides initiating penal

proceedings. So, the amount paid by the complainants to the builder is a

regulated deposit accepted by the latter from the former against the

immovablr: property to be transferred to the allottees later. In view of the

above, the respondent is liable to pay assured return to the complainant-

allottees in terms of the addendum to builder buyer agreement dated

08.06.2011,

II. Delay possession charges. :

l.':''.1 '

ZZ.ln the present complaint, tt.'tbilpllinants intend to continue with the

' - 'ges with resPect to the subjectproject and are seeking delay possession chat

ided under the provisions of Section 1B(1) of the Act which

reads as under:

"section 78: - Return of amount and compensation

1B(1). lf the promoter fails to complete or is unable to give possession

of Qn aPartment, Plot, or buildi'ng'

provided that where an allottee does not intend to withdraw

from the project, he shalt be paid, by the promoter, interest for
every month of delay, titl the handing over of the possession, at

such rate as maY be Prescribedi'
23. The subjesl unit was allotted to the complainants vide builder buyer

agreement dated 08.06.2011. The due date of possession had to be

calculaterl from the date of execution of the builder buyer agreement in

view of '"Fortune Infrastructure and Ors. vs, Trevor D'Lima and Ors'

(12.03.21?78 - SC); MANU/SC/L253/20lS." Accordingly, the due date of

possessic)n comes out to be 08.06.201.4.As per the builder buyer agreement,

the respondent developer was under an obligation to further lease out the

unit of the complainants post completion'

24. Admissibility of delay possession charges at prescribed rate of

interestl: The complainants are seeking delay possession charges' Proviso

Page 18 of26
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to Section 1B provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every month

of delay, till the handing over of possession, at such rate as may be

prescribecl and it has been prescribed under Rule 15 of the Rules. ibid' Rule

15 has been reProduced as under:

"Rule 75. Prescribed rate of interest' [Proviso to section 12,

section 78 and sub'section (4) and subsection (7) of section

1el
For the purpose of proviso to Section 1-2; section 1.8,, and sub-

sections ftj and (7) of section 1-9, the "interest at the rate

prescribidi' shall be the State Bank of India highest marginal

cost of lending rate +2%0,:

Provided that in case the statq Bank of lndia marginal cost of

lending rate (MCLR) il not .in ys,e, it^1h1ll be replaced by such

benchhark lending rateii wi'ich ihe State Bank of India may fix

fromtimetotimeforlendingtothegenerolpublic.,,
25. The legislature in its wisdom in tlie subordinate legislation under the Rule

determined the prescribed rate of interest'

; per website of the State Bank of India i.e., https://sbi.co,il-,

the marginal cost of lending rate [in short,'tt'tCLRl as on date i'e', 24'07 '2024

:ordingly, the prescribed rate of interest will be marginal cost

of lendinlg rate +2o/o i.e., 10.95%'

rnder Section Z(za) of the Act
26.The definition of term 'interest' as defined t

ble from the allottee bY the
provides that the rate of interest;chargea-'- - -

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default' The relevant

section is reProduced below:

"(za)"interest"meanstheratesofinterestpayablebythe
pro^ot,' or the allottee' as the case may be'

Explanation' -For the purpose of th-is clause-
the rate of interest chaigeable from the allottee by the

promoter,incaseofdefault,shallbeequaltotherateofinterest
which the promoter siall be liable to pay the allottee, in case of

default;
ti, inirr"rt payable by the promoter to the allottee shall be

from the daie the promoter received the amount or ony part

thereoftitlthedatetheamountorpartthereofandinterest
t:he:reonisrefunded,andtheinterestpayablebytheallotteeto
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the promoter shall be from the date the allottee defaults in

payment to the promoter titl the date it is paid;"

27 . Onconsideration of documents available on record and submissions made

by the complainants and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act' The possession

of the sutlject unit was to be completed within a stipulated time i'e'' by

08.06.2014.

28. However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return even after expiry of due date of

possession, can claim both the assured return as well as delayed possession

charges? ,ii;,,,,ii..r
29.To answer the above proposid;nlit iS worthwhile to consider that the

assured return is payable to th[ atlOtiees on account of provisions in the

case is PaYableBBA or alr addendum to the BBA. The assured return in this

lendum to builder buyer agreement"' The t::"." which assured

return has been committedlby the promoter is Rs.71.50/- per sq. ft' of the

ich is more than
super area per month till the completion of the building whi

reasonatrle in the present circumstances' If we compare this assured return

with delayed possession charges payable under proviso to Section 1B[1) of

theAct,"2016,theassuredreturnismuchbetteri'e',assuredreturninthis

case is payable atRs.3 5,750/-permOnthiill completion of buildingwhereas

arges are payable approximately Rs'22$lZ'50 l'
the dela'Yed Possession chi

per month. By way of assured return, the promoter has assured the allottee

that thery would be entitled for this specific amount till completion of

construr:tionofthesaidbuilding'Moreover'theinterestoftheallotteeis

protected even after the completion of the building as the assured returns

are payiable even after completion of the building' The purpose of delayed

possession charges after due date of possession is served on payment of

assured return after due date of possession as the same is to safeguard the

*
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interest ott the allottee as their money is continued to be used by the

promoter even after the promised due date and in return, they are to be

paid either the assured return or delayed possession charges whichever is

higher.

30. Accordingly, the authority decides that in cases where assured return is

reasonable and comparable with the delayed possession charges under

Section 19 and assured return is payable even after due date of possession

till the date of completion of the project, then the allottees shall be entitled

to assured return or delayed possession charges, whichever is higher

without prejudice to any other remedy including compensation'

31. on consideration of the documen$ anaitable on the record and submissions

made by the parties, the complainants have sought the amount of unpaid

amount of assured return as per the addendum to builder buyer agreement'

As per the addendum to builder buyer agreement dated 08.06'2011, the

promoter had agreed to pay to the complainant allottee Rs.71'50/- per sq'

ft. on monthly basis till completion of the building. The said clause further

provides that it is the obligation of the respondent promoter to lease the

premises. It is matter of record that the assured return was paid by the

respondernt-promoter till september 2018 at the rate of Rs'71'50/- per sq'

mber2OlB,therespondentrefusedtopaytheft., but later on after SePtel

same by taking a plea of the Banning of Unregulated Deposit Schemes Act'

2llg. Burt that Act of 201,9 does not create a bar for payment of assured

returns even after coming into operation and the payments made in this

regard a:re protected as per secti onZ( )(iiiJ of the above-mentioned Act'

32.lnthe present complaint, oc/cc for the block in which unit of complainant

is situated has not been received by the promoter till this date' Perusal of

assured return clause mentioned in Addendum to BBA reveals that the

stage of ,cffer of possession by respondent is not dependant upon the receipt

of occupation certificate. However, the Authority is of the view that the
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HARER&
GU|?UGRAM

Complaint No. 3606 of ?023

construction cannot be deemed to complete until the OC/CC is obtained

from the concerned authority by the respondent promoter for the said

project. T'herefore, considering the facts of the present case, the respondent

is directerd to pay the amount of assured return at the agreed rate i.e., @

Rs.71.50 l- petsq. ft. per month from the date the payment of assured

return has not been made i.e. from October ZOLB titt date of valid offer

of possession (post receipt of occupation certificate after completion

of the building) and thereafter, Rs. 65/- per sq. ft. per month as

minimum guaranteed return up to 36 months from the date of receipt

of occupation certificate after the completion of the said building or

till the date the said unit is put on lease, whichever is earlier. Further,

the Auttrority declines to order: payment of any amount on account of

delayed possession charges as their interest has been protected by granting

assured returns till completion of construction of the unit and thereafter

also up to 36 months at different rate from date of completion of the said

ne said unit is put on lease, whichever is earlier'

33. The resllondent is directed to pay the outstanding accrued assured return

amount till date at the agreed rate within 90 days from the date of this order

after adjustment of outstanding dues, if any, flom the clnlainants and

ouldbepayablewithinterest@9o/op.a.tillthefailing vrhich that amount wr

date of actual realization.

34. Further, it is observed that the respondent had paid assured returns @

Rs,65/- per sq. ft. per month from March, 2O1B till September, 2018 to the

complainants as evident from Annexure R2 annexed by respondent at page

33 of ttre reply. However, the respondent was duty bound to pay assured

returns @ Rs.71.50/- till the date of valid offer of possession as per

Addenctum to BBA dated 08.06.2011. Therefore, the respondent is directed

to pay the difference of assured return amount of Rs'6'5 /- per sq' ft' per

v'
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month fro m March, 2018 to September,20lB along with interest @ 9o/o per

annum.

III. Common Area Maintenance Charges

35. The comprlainants have raised an issue that the respondent has wrongly

demanded payments on account of common area maintenance charges

prior to rerceiving occupation certificate and without offering the possession

to the conrplainants.

36. The Real lEstate [Regulation and Development) Act,2016 mandates under

Section 1'L(4)(d) that the developer will be responsible for providing and

maintaining the essential services on reasonable charges till the taking over

of maintenance of the project bf the association of the allottees, Section

19(6) of the RERA Act also states that every allottee, who has entered into

an agreement for sale, to take an apartment, plot or building as the case may

be, under Section 1-3 shall be responsible to make necessary payments in

the manner and within the time as specified in the said agreement for

sale/BBA and shall pay within stipulated time and appointed place, the

share of registration charges, municipal taxes, water and electricity charges,

maintenance charges, ground rent and other charges, if any.

37. The next question arises herein ur,,to from which date the maintenance

charges cran be charged or made applicable. In this regard, the authority

places reference to the State Consumer Disputes Redressal Forum

decision in Shri Anil Kumar Chowdhury Vs, DLF Limited on 76,08.2078,

wherein it has been held as under:

Complaint No. 3606 of 2023

"Maintenance Charge and Holding Charge: -
According to Clause L0 or Clause 14.3 of the Agreement, the
apartment allottee shall be liable to pay the maintenance
charge on and from the date on which actual physical
possession is taken or on the expiry of thirty (30) days from the
date of issuance of the Notice of Possession, whichever is earlier.
As per terms of the Agreemenl the )P/developer hos no
authority to demand maintenance for any period prior to
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actual physical possession being handed over. Equally the
1P/developer shall have no authority to demand any holding
charge as the delay in giving possession is on their own part and
they ore wrongfully withholding possession till date. However,

the complainantwill be liable to make payment on account of
government charges only upon receiving physical possession of
the flat and car parking space from the 0P.

So far as claim of the complainant for common facilities or
benefit like - swimming pool, tennis court etc. are concerned,

the same cannot be entertained because prior to lodging
complainl no permission was sought for in accordance with
Section 12(1)(c) of the Act to file the complaint in a

representative capacity. Therefore, there is hardly ony reason

to discuss oboutthe common areas and facilities of the complex,

as alleged complainant......:........ ........... In

view of the discussion oftB,ye*',,.the,'complaint is allowed on

c o n t e s t w i th th e fo I I o w ill g-,' d.i r Ag,|i o n s :'
The 1pposite Party rs diiuSfpfl#Jo deliver possession and to
execute the Sale psed in fauour gf thi eomp-lainant-on p-ayment

of stamp duty ond regisirgtioi'tharges within 90 days from the

d a t e afte r o b tai.i ih g C om pleti o n A e rtifit ate fr o m t h e c o m p ete n t
authority.

The )pposite Party is directed not to claim any amount under

the head of
(a) cost ofincreased in area.
(b) pro-rate charges for arranging supply of electrical energy

and
(c) 7ther costs including government charges from final
statement of accounts,
(d) maintenance for any period till handing over possession and

(e) any holding charge whatsoever for withholding possession;

38. In yet another judgement titled as Dr. Mudit Kumqr Vs Emaar MGF Land

Limited on 28.07.2020 passed by the State Commission, Puniab wherein

it has been held that the promoter is not entitled to charge any maintenance

charges till the handing over of the possession of the plot to the allottee post

receipt of OC only. However, the amount accredited towards maintenance

charges should be maintained in a corpus and the builder cannot transfer

the procreeds or maintenance charges received from the allottees to his

company's account, because such money received for maintenance is not

his income in any way, The logic behind it, is that a builder is only a

(
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facilitator for a limited amount of time and the onus of taking up the

responsibility of maintenance of the flat and its premises is on the residents'

welfare association [RWA).

39. In light of the above-mentioned reasoning, the complainant-allottees shall

be liable to pay the common area maintenance charges on and from the date

on which valid possession is offered to the complainant-allottees after

receipt of the occupation certificate.

G.VII Initiate penal proceedings under section 59 of RERA Act and impose

LOo/o penalty of the over-all cost of the proiect for non-registration of

proiect under RERA.

40. The planning branch of the authority is directed to take necessary action

under ther provision of the Act of 2016 for violation of proviso to Section

3[1J of the Act.

H. Directions issued by the Authority:

41. Hence, th.e Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with

obligations cast upon the promoter as per the functions entrusted to the

Authority' under Section 34[0 of the Act of 201'6:

I. The respondent is directed to pay the amount of assured return at the

agreed rate i.e., @ Rs.71.50/- per sq. ft. per month from the date the pay-

ment of assured return has not been made i.e. from October 2018 tillthe

date of a valid offer of possession [post receipt of the occupation certif-

icate after completion of the building) and thereafter, Rs. 651- per sq. ft'

per rnonth as minimum guaranteed return up to 36 months from date of

receipt of occupation certificate after the completion of the said building

or till the date the said unit is put on lease, whichever is earlier.

II. The respondent is further directed to pay difference of assured return

amognt of Rs.6.5/- per sq. ft. per month from March, 2018 to September,

201,8. y
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The respondent is directed to pay the above outstanding accrued as-

sured return amounts till date along with interest at the rate of 9o/o p.a.

within 90 days from date of this order after adjustment of outstanding

dues, if any, from the complainants and failing which that amount would

become payable with interest @ 9o/o p.a, till the date of actual realization.

The complainant-allottees shall be liable to pay the common area

maintenance charges on and from the date on which the valid posses-

sion is offered to the complainant-allottees post receipt of the occupa-

tion certificate.

V. The respondent shall not ing from the complainants which

IV.

is not ;rart of the buyer's agt

42. Complaint. stands disposed of,

43. File be consigned to the Regis

Dated: ?,4.O7.2024

Haryana Rppl Estate
Regulatory Authority,

Gurugram
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