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Complainants

Respondent

Member

Complainants

Respondent

1. The present complaint has been fited by the complainant/allottees under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (In

short, the Act) read with Rule 28 of the Haryana Real -Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of Section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the

provisions of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.
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A. Unitand project-related details
2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:
Sr. | Particulars Details '|
No.
1. | Name and location of the Watika INXT City Center’, village
project Sihi, Shikohpur, Sikanderpur Badha,
= and Kherkidaula, Sector 81-85,
¥

Lurugram
AR located from Vatika Trade Centre
lvide addendum to BHEA dated

2. |Projectarea 7.
3 | Nature of the proje
+ TDTCP license no. and validity [ 122 of 2008 dated 14.06.2008 valid |
status : upto 13.06.2018
| Name of the Licensee_ M /s Trishul Industries
6. | RERA registered/mot El Regis
registered and vall ity s Ee )
7. | Date of buyer’s agre 28.07.2010
I'E o ‘EME of complaint) |
8. | Addendum to BBA 28.07.2010
(Provision as ta paym nt of| (P ‘44 of complaint]
Assured return i) | BN

9. | AddendumtoBBA . _].05.09,2011
(Relocation from ﬁ#atj@-{%ﬂu!ﬂ ' complaint)
Trade Centre to INXT City) ' :

Centre]
10. | Unit no. 109, 1% floor, block F
(Page 52 of complaint)
11. | Unit area admeasuring 1000 sq. ft.
(Page 28 of complaint)
12. | Assured return and lease “The unit has been allotted to you with
rentals clause an assured monthly return of Rs.65/- per

sq. ft. However, during the course of
construction till such time the building
in which your unit is situated offered for
possession you will be paid an additional |
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4 !

v amon
| 'The obi

return of Rs.6.50/- er sg. ft ‘il"‘.iw'J-'ﬂ!:,“crmT|
the return payable to you shall be as
Jollows:
This adden
the bullder buyer agreemen
28,07.2010.
a) Till  offer of possession
Rs.71.50/- per 5q. ft.
b)After  completion of the
building Rs.65/- per $q. t.
You would be paid an assured return
w.ef 28.07.2010 on o monthly basis
before the 15 of each calendar
th.

dum faorms an integral part af
t dated

igation of the developer shall be

lease the premises of which your
¢ part @ Rs.65/- per 54. ft In the
eventiality the achieved return being
h ‘ordower than Rs.65/- per sq. [t
wing would bEIIPFHﬂJME..'
the rental is less than Rs.65/-
"sq. ft, then you shall be
ded @Rs. 120/~ per q ft. for
w | Rs.1/- by which the
velifeved rental is less than
B85/~ per sq. ft
{Jf the achieved rental is higher
“ than Rs.65/- per sq. ft. then
509 of the increased rentol shall

B3 to you free of anwy
3 l'%ﬁ:nf sale consideration.
i r, you will be requested (o
! pay additional sale consideration
@Rs420/- per sq ft for every
rupee  of additional  rental
achieved in the case of balance
50% of the increased rentals.”
(Addendum to BBA at page 44 of
complaint)

o &y
i

-
{ s

g

)

13, | Assured Returns received tll

September, 2018

Rs. 59,60,500/-
(As alleged by respondent at page 5 of
reply]

14. | Total sale consideration

Ri"l-ﬂ,.ﬂﬂ;ﬂﬂﬂf'
(As per clause 2
complaint)

of BBA at page 28 of
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15. | Amount paid by the Rs.40,00,000/-
complainants [As per clause 2 of BBA at page 28 of
complaint)
16. | Occupation certificate Not obtained

17, | Letter as to completion of | 27.03.2018
construction sent by | (Page 49 of reply]
respondent to complainant
18. | Legal notice sent by |08.10.2021
complainant for recovering | (Page 53 of complaint]
assured returns

B. Facts of the complaint: 3
3. The complainant has made the Euﬂaﬂm'ng submissions:
a)That the respondent through public advertisement enticed the

complainants to invest thﬂi_r lﬁﬁﬁa rned maoney in its project “Vatika
Trade Centre" angi-“mﬂtlg jil]i_ _'
production and Emﬁ'lrpuﬂsm
b) That being lured by such tall claims and promises of the respondent, the

| promises of high quality

complainants booked a cummf.-r al unit in Ij'.u: respondent's project
“Vatika Trade Centre! on 23.[1 .-

¢) That a builder bug:i‘rl q?:eﬂimﬁtl;éémﬂed between the parties on
28.07.2010. That the eemplainants were allotted unit no. 1811, located
on 18% floor, tower:- Su admeasuring 1000 sq. ft. for a
total sales :unsﬁe%d&v&ﬁm a

d)That the complainants had paid the ‘entire sales consideration of
RsAD,I]E],EIEIDfr. to the respu‘nﬂent on the date of execution of builder
buyer agreement by cheque no. 053152 dated 23.07.2010 drawn on
Axis Bank which was duly cleared upon presentation by the respondent.

&) That as per clause 2 of the agreement, the respondent had committed to
construct and deliver the possession of the unit within a period of 3
years from the date of execution of the bullder buyer agreement which

comes to 28.07.2013. However, the respondent failed to construct and

handover the possession of unit on time,
Page 4 of 26
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f) Thatas per "ANNEXURE-A" of the agreement titled as "Addendum to the
Agreement” dated 28.07.2010, the complainants were promised to get

an assured monthly return of Rs.71.5/- per sq. ft. (till offer of
possession] and thereafter Rs. 65/- per sq. ft. per (after Completion of
the building).

g) That on 27.07,2011,, the respondent sent a letter to the complainant
regarding “Relocation of Commercial Project”- Vatika Trade Centre to
respondent’s another project Vatika INXT City Centre,

h)That on 05.09.2011 the complainant entered into an “Addendum to the
Builder Builder Agreement” -wiﬁ'l th
originally booked uni e rﬁ\g o

respondent according to which the
. J.q‘nant in project “Vatika Trade
Centre" was reinc?mdﬂ?; ponden
Centre." In terms- of the aﬁtl‘ﬂﬂdm‘n must t-of the terms of the builder
buyer agreemmt rtmained, rhe sgme exﬁepﬁ for a few changes in the
recital clause, !'3* |
i) That on 31.07. i{l’)ﬂ
informed them that E&E}' were ﬂﬂvﬂhltumtbfunit no. 109 on the 1* floor,

block-F admeasuring 500 sq. ft. in project "Vatika INXT City Centre.”

instead of pre £ gﬁ B107.2(
|) That from Septe Bolirtic

monthly assured return of Rs. 715 per sq. ft. per month to the

the respondent paid a

complainants.
k)That from March 2018 to September 2018 the respondent paid
“reduced monthly assured return” from Rs. 71.5/- to Rs. 65/- per sq. ft.
per month to the complainants.
1) That from October 2018 till date the respondent has not paid any
amount towards assured return to the complainants.
m) That the respondent told the complainants that their building is

complete and further stated that that as per the terms and conditions of
Page 5 of 26
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the builder buyer agreement (Annexure), the commitment charges shall

be revised to Rs. 65/- per sq. ft. per month from the date of building
getting operational.

n) That the respondent has not obtained the occupation certificate of the
said tower till date. The respondent cannot offer possession or say that
the building is operational without obtaining the occupation certificate.
That in the lieu of the above stated letter the respondent had wrongly
reduced the monthly assured return payable to complainant from
Rs.71.5 /- to Rs.65/- persq. fi. pﬂ' ml:nm without getting the occupation
certificate and without offer he | .;3 ssession of unit to the complainants,
The respondent is liab fI:ﬂ' p : thly assured return of Rs.71.5 per

sq. ft. till the nﬁﬂ,nﬂﬁﬁﬁémmrﬁfmpt of occupation certificate

and not Rs.65 /- persq. it permonth. The respondent is also liable to pay

the difference of Rs.6.5/- per s fmer rﬁuﬂth along with the interest

accrued upnn-}ué: j;*E thiym Rules, 2017.
0)That on 3L lﬂgﬂ qes r,:ah email to complainants

regarding the’ EUE'pFr“ﬂEiHH of Hﬂﬁuﬁd ﬁmm Scheme”. The email stated:

“In light of the rn!::r;mm’nh EI__BEHH Act 2016 which not anly
regulates the sector bf.-‘i“ ﬁ‘!ﬁ sﬂpuia:es conditions attached to

marketin éﬁ' g propérties based on carpet area
as defined u EI' .t the ming of Banning of
Unra_quj'ated epus.{t'sc f e Respondent will not be

selling any properties quth commitment of assured returns or that
pays returns of any kind,

All properties will be sold on a down payment basis
possession linked basis or construction linked basis.”

p)That on 09.10.2021, the complainants had sent a legal notice to the

respondent for recovery of assured return along with accrued interest

upon it. That the said notice was duly received by the respondent on
12.10.2021. However, the respondent failed to reply to the said legal

notice of the complainants.
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q) That the construction of the unit has been badly delayed which is

evident from the fact that as per clause 2 of the agreement, the
respondent had promised to deliver the possession of unit within a
period of 36 months from the date of execution of builder buyer
agreement which comes to 23.07.2013, however till date the
Respondent has still not completed the project and has not received
"Occupation Certificate” for its project.

r) That the respondent had also wrongly demanded payments ofl account
of common area maintenance _t?hqrgea prior to receiving eccupation

certificate and without offeriz

csession to the complainants till date.

$) That as per the details of 1 by respondent from Director

&+
%
=1 = g i o
General, Town aﬁ'ﬂ;ﬁquﬂh%“ .

+ Department, Government of

Haryana (DTCP), mefesmnﬂenthuﬁ ﬁﬁréﬁhﬂed land measuring 10.718
Acres at village Sikhopur, Tehsil Schna and District Gurugram. License
e . 13232008 dted 14062008 3

earing no. 122 0f 2008 dated 1 062008 Valid up to 14.06.2016 for
setting up cd’hﬁh%ﬁ;iq’l ||.=::n|I lex and to develop/construct the

b N ™ il 5| 'ri -
commercial complex on the said land. Thatas on date the said license of

the respondent stands expired.

t) That the respngdﬁt %c: Hﬁgﬁ‘itﬁwnjeﬂ “Vatika INXT City
Centre” with RE A which ve ﬂr:éwnvlﬁian of Section 3 ol
RERA Act, 2016. Section 3(1) of the Haryana Real Estate (Regulation and

Development) Act, 2016 provides as under:

“Provided that projects that are ongoing on the date of the
commencement of the Act and for which the completion certificate
has not been issued, the promoter sholl make an application to the
Authority for registration of the said project within a period of 3
months from the date of comimen cement of this Act”.

section 3(2) (b) of the Haryana Real Estate (Regulation and

Development) Act, 201 6 provides as under:

“No registration of the real estate project shall be reguired where
the promoter has received completion gertificate for a real estate
project prior to commencement of the Act”

Page 7 of 20
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Thus, the project of the respondent is an on-going project since the

respondent did not have completion certificate and is liable to get the
project registered under RERA Act, 2016 which the respondent failed to
do.

u)That based on the above it can be concluded that the respondent
miserably failed in completing the construction of the bullding and in
handling over the possession of the unit of the complainants in
accordance with the agreed terms and has committed grave unfair
practices and breach of the agweﬁi terms.

identical to judgment ¢ datéﬁ]’ 02 titled “Mahesh Chandra Saxena
versus Vatika Umit‘ai‘im Euﬂpﬁﬁhﬂm‘\ﬁ«ﬂ of 2021 passed by Hon'ble
RERA Authority, Gurugram wherein the Authority passed an order
directing the requndent to pa_r,r q&sured; returns along with interest

\ 1_ T 1 <]
Relief sought by the
The complainants hﬂﬂﬁﬁﬂhghttha f::-limp.'thgmﬂel’[s]
i Direct the respondent tapaya ﬁelafed.pn,ssessinn interest at prescribed

rate as per HRERA Ruleslﬂl?‘;ggm»ﬂéem ed date of possession till the
actual handing g\ receipt of occupation certificate.

ii. Direct the respond i mm sured return @ Rs.71.5/-
per sq. It per month anilnterestac;:ued upon it from October 2018 up
till date.

iii. Direct the respondent to to pay the difference of the assured return
amount of Rs.6.5 per sq. ft. per month Le. {-Rs.71.5/- minus Rs.65/-}
from February 2018 till September 2018 and interest upon it.

iv. Direct the respondent to pay monthly assured rental of Rs. 65/- per sq
ft. per month or the actual rented rate per sq. ft, whichever is higher
after offer of possession and receipt of occupation certificate.

v. Direct the respondent to pay interest upon the unpald amount of
qseured return due since 2018 up till date.

v) That the facts and issues resent complaint are completely

upon it.

'|. I
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vi. Direct the respondent to withdraw the common area maintenance
charges and interest charges upon it till the time occupation certificate
is received and possession is offered to the complainants.

vii. Initiate penal proceedings under section 59 of RERA Act and impose
10% penalty of the over-all cost of the project for non-registration of
project under RERA.

vili. Any other relief which the authority deems fit in the favor of the
complainants.

On the date of hearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been committed in relation to
Saction 11(4) of the Act to plead guilty or not to plead guilty.

=15 1

Reply by the respondent.
The respondent contested theton
ol

on the following grounds vide its

reply dated 2305202304 SIS SR 2,

a) That the complainants have got rt'h'hlacus standi or cause of action to file
the present complaint, same heiqgﬁgaqed ﬂ% an erroneous interpretation
of the provisions of the Act as ﬂtﬂ?s an.incol rect understanding of the
terms and conditians of the BE&;HHE{I'EE;I}MEIU

b) That the present complaint is not maintainable or tenable in the eyes of

the law as the reliefs hﬁnﬁgﬁinﬂmﬁ;ﬁ':ﬂﬂ complainants cannot be said to

fall within the rﬁ}ﬂpf 5Em? his. uﬁ_u rity. Upon the enactment
of the Banning of Unrej osit Sehemés Act, 2019, the 'Assured
Return’ or any 'Committed Retdrns' on the deposit schemes have been
banned. The respondent company having taken no registration from the
SEBI board cannot run, operate, and continue an assured return scheme.
Further, the enactment of BUDS read with the companies Act, 2013 and
the Companies [Acceptance of Deposits) Rules, 2014, resulted in making
the assured return/committed return and similar schemes as unregi-
\ated schemes as being taken within the definition of 'Deposit’

¢) That the assured return scheme proposed and floated by the respondent

has become infructuous due to operation of law, thus the relief prayed for
Page 9 of 26

d



HARERA
GURUGR#M Complaint Neo. 3607 of 2023 l

in the present complaint cannot sutvive due to the operation of law, As a

matter of fact, the respondent duly paid an amount of Rs.59,60,500/- till
September 2018.

d) That the complainants paid an amount of Rs.40,00,000/-, however, till
now, the complainants have already received an amount of
Rs.59.60,500/- as assured return from the respondent. That complain-
ants herein have already received / have been returned the complete
consideration amount by means of bifurcated monthly assured returns
that were paid since 2010 to 21}13. The refore, the respondent pleads the
Authority to deduct the a"' ::,'.,' paid as assured return, while

awarding delay possessia arg o5t -any other monetary relief to the
complainants. /A SRR N

e) That the commercialunit of the complainants was not meant for physical
possession as nlta ‘£ unit was g mniﬁj&; leasing purposes (Clause
32 - Leasing A ments} [ﬁa -:ﬁ ;Jeemed Possession') for
return of Envesu'ﬂm'lt ‘Furthermore, thﬁ smi commercial space shall be
deemed to be legally possessed by the complainants. Hence, the unit
booked by -::umpialnan WW physical possession and rather
for commercial gainonly.

f) That the compla anta‘ 1% sﬁaﬁ ﬁ‘iﬁeﬁ&f of assured returns, and this
Authority has no jurisdiction ta entertain the present complaint as has
been decided in the complaint case no. 175 of EﬂlE'. titled as “Sh, Bharam
Singh and Ors. Vs. Venetian LDF Projects LLP" by the Authority itself.

g) That the Hon'ble High Court of Punjab and Haryana in CWP No. 26740 of
2022 titled as “Vatika Limited Vs. Union of India & Ors.", took cognizance
in respect of the Banning of Unregulated Deposits schemes Act, 2019 and
restrained the Union of India and State of Haryana from taking coercive
steps in criminal cases registered against company for seeking recovery

against deposits till the next date of hearing.
Page 10 0t 26
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h) That the respondent promoter has always heen devoted towards its cus-

romer and have over the years kept all its allottees updated regarding
amendments in law, judgments passed by Hon'ble High Courts and status
of development activities in and around the project. Vide e-mail dated
41.10.2018, the respondent sent a com munication to all its allottees qua
the suspension of all return-based sales and further promised to bring
the detailed information to all the investors of assured return-based pro-
jects. In furtherance to the said email, the respondent sent another e-mail
dated 30.11.2018 further dﬁtaﬂ_i_n‘;-__there‘m the amendments in law e
garding the SEBL Act, Bill No. 85 [Re rdlng the BUDS Act) and other stal-

ke 2 L =

s
utory changes which led m‘l;tﬁ: page all the return based, assured /
committed return hﬁ'sﬁﬁ calis, The -l communication of 29,02.2016

also confirmed to the Allottees that the project was ready and available

e ry

for leasing. That the issue regarding stop ) gﬂhf assured returns/com-
mitted return ancf:tﬁ;undllaﬂm ofall aceo a‘i':sé“as of July 2019 was also
communicated vﬁﬁaﬁ ﬂi‘le aﬂnt&eﬁ-}:f ﬁu&éﬁﬁ'&med project. Further the
respondent intimated to all its allottees that'in view of the legal changes
and formation of new lamﬂﬁwﬂ'ﬁt to BBA vide Addendum would
be shared with all the allotte jgafeguard their interest. Thereafter on
15 02,2020, the fespondent fsstied 0

garding nnguingtransaemnn'and possible leasing of block A, B, D, E and F
in the project "Vatika INXT City Centre.”

. =t
munication to all its allottees re-

i) That complainants have instituted the present false and vexatious com-
plaint against the respondent who has already fulfilled its gbligation as
defined under the BBA dated 28.07.2010 and issued completion of con-
struction letter on 27.03.2018. Further for the fair adjudication of griev-
ance as alleged by the complainants, detailed deliberation by leading the
evidence as well as cross-examination is required, thus only the Civil

L
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Court has jurisdiction to deal with the cases requiring detailed evidence

for proper and fair adjudication.

i) That it is a matter of record and admitted by the complainants that the
respondent duly paid the assured return to the complainants till Septem-
ber 2018. Further due to external circumstances which were not in con-
trol of the respondent, construction got deferred. That even though the
respondent suffered from satback due to external clrcumstances, yel the
respondent managed to complete the construction and duly Issued letter
of completion of construction nn;E?‘EIE Z2018.

k) That regarding the issue of 1 -‘nn . in-terms of the allotment letter
dated 27.03.2010 and BBA'G by o 280 2010, the respondent was well
within its rights to e;ngag& Egprﬂpﬁaie agency for maintenance of the
project and habll{t]r of payment of the maintenance charges would rest

upon the allnttee in absence, uft t. Thus, the.complainants are bound

to pay all such cﬁarges agneeﬁ un;m at tﬁeﬂfné cﬂ' executing the BBA. That

admittedly the cﬂnﬂrhctmn of 'I:he éuilﬂjng. ‘Wwhere the unit of complain-
ants is located cump!etad in 2018 and thereafter maintenance agency

was duly appointed furTugl,l,l_ w the project.
) That even though the a‘gu%@'ﬁl emié was stopped in the year
2018, yet the mﬂ&pfﬁiﬂarﬁsy t'ﬂiEﬂEB i.e., till the filing of the

present complaint. The delay in l:lalmmE,LhE relief of recovery of dues on
account of assured return non-payment, suffered from severe delay of 5
years. That the onus is upon the complainants to show that the alleged
cause of action, i.e, non-payment of assured returns arose in 2018 and
yet the complainants did not file any such claim. That the inaction of the
complainants is a patent acquiescence, and they cannot demand recovery
of arrears after a massive delay of 5 years.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
Page 12 ol 26
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decided based on these u ndisputed documents and submission made by the

complainant.

jurisdiction of the authority:
The authority 0

@ m

bserves that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. | Territorial jurisdictio
As per notification no. 1

and Country Planning Department,
Regulatory Authority, Gurugram.s

all purposes with offices situate 3'-"'. 1L

project in question is sltuzted 'ﬁ'-'i]hihﬂ!ﬁ p'tannmg a
Therefore, this authority has mmp[hte territorial

the present mmpiaime

E. 11 Subject matl:ét.
10. Section 11{4}[3]

I;I!EI‘L

responsible

reproduced ashereunﬂg_r- _
— HE"u

Section 11 f-l][u}'
Be responsible 4f‘t;u' all ull

under the prov ﬁ t, ‘E-r-
made thereu erer o
sale, or to the association of allottees,
canveyance of all the apartyients, |

may be; to-the allottees, or the comtman
of allottees or the competent autharity,

to the allattéb as per t't:e agreemant for sale. Section

f?E;"EDl? ATCP dated 14.12.2017 issued by Town
the furisdiction of Real Estate

he the entire Gurugram Pistrict for

rea of Gurugram district.
jurisdiction to deal with

uiiﬁasa ;h‘a; the promoter shall be

11(4)(a) is

rrs:bm ties and functions
& rules and regulations

~ﬂ! lI!-Ef per the agreement for

as the case may be, till the

plots.ar Huiicings, as the case

areestothe association
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides (o
obligations cast upon the promoters,
gsbate agentsu
thereunder.

11.So, in view of the provisions of the Act

complete jurisdiction to decide the compl

obligations by the promoter leaving aside

Ensure

nder this Act and the ru

compliance of the
the allottees and the real
los and regulations made

quoted above, the authority has
aint regarding non-compliance of

compensation which is to be

Page 13 of 26
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decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the objections raised by the respondent:
F,l Objection regarding maintainability of complaint on account of
complainants being the investors.
12. The respondent took a stand that the complainants are the investors and

not the consumers and therefore, they are not entitled to protection of the
Act and thereby not entitled to file the complaint under section 31 of the
Act. However, it is pertinent to note that any aggrieved person can file a

complaint against the promoterifhe contravenes or violates any provisions

4
of the Act or rules or regulations:

) #h '
1 T ']'_I";

ade thereunder. Upon careful perusal of

all the terms and conditions.otthe & iver's agreement, itis revealed that the
complainants are the buyers, ami ﬁ%v‘g paid a considerable amount to the
respnnd&nbpmmut&rmﬁard}ém ufunj&i in its project. At this stage,
fess upon the definition o térin allottee under the Act,
ZL4 beldw for ready rfererice:

2{d) “nunﬂe:"’f'n.mfuﬁmi to & rﬂﬂ estate project means the person
ta wham a plot, epartment ar bullding. gs.the cose may be, has

it is important to

the same is reprod

been allotted, sold f gtier as~freghold or legsehald) or
ptherwise tmns’_ﬁﬁ:ﬁa;ﬁ d includes the person
who subsequently areguir allotment through sale,
transfer of atherwise bt oes 1ot clude g person to whom
such pfnﬁpmmﬁﬂpr ing, as g‘iﬂmrﬁw be, is given on
rent;” [

13.1n view of the above-mentioned definition of "allottee” as well as all the
terms and conditions of the buyer's agreement executed between the
parties, it is crystal clear that the complainants are the allottees as the
subject unit was 4llotted to them by the promoter. The concept of investor
s not defined or referred to in the Act. As per the delfinition given under
Section 2 of the Act, there will be “promoter” and “aflottee” and there cannot
be a party having a status of an "investor”. Thus, the contention of the
promoter that the allottees being the investors are not entitled to protection

of this Act also stands rejected.
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F.11 Objections regarding force Majeure.
The respondent-promoter has raised the contention that the construction

of the unit of the complainant has been delayed due to some force majeure
circumstances. However, the respondent has failed to give details as to what
force majeurg circumstances surfaced before it. Otherwise too, the
respondent should have foreseen any such situations. Thus, the promoter
respondent cannot be given any leniency based on aforesaid reason, as it1s

o well-settled principle that a person cannot take benefit of his own wrong.

regarding assured return w-,a..';’ﬂ.* ag
The respondent has raised an objec &n that the Hon'ble High Court of

AL

&'

Punjab & Haryana in CWP No:'2674 '
Union of India & Ors”, took -t!:h&.-,.m_&nlzanng in respect of Banning ol
Unregulated Depus}t?ftgjemé;w%ﬁ ;ing!f:%sgramed the Union of India
and the State of Haryana from tgkiﬁgcueé;ﬁ‘p-zsteps in criminal cases
registered against the Company far ﬂfhing reﬁu?ery against deposits till
the next date of hearing.

with respect to the resaid €o tention, theauthority place reliance on
St 0
order dated 22.11.2023 Tn.CWP NG:26740 of 2022 (supra), whereby the

Hon'ble Punjab and Haryana High Eauﬂ has stated that-

FIll  Pendency of petition before Hon'ble Punjab and Harvana High Court

« there Is no stay on adjudication on the pending civil

appeals/getitions before tﬁm,;ﬁigﬁq tory Authority
as also against-the investi neies'and they are at

liberty to proceed further in the ongoing matters that ere
pending with them. There is no scope for ony further
clarification.”

Thus, in view of the above, the authority has decided to proceed further with
the present matter.

Findings on relief sought by the complainants.

Gl Direct the respondent to pay a delayed possession interest at
prescribed rate as per HRERA Rules 2017 from deemed date of
possession till the actual handing over of possession after receipt of
pccupation certificate.
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Gl Direct the respondent to pay the monthly assured return @ Rs.71.5/-
per sq. ft. per month and interest accrued upon it from October 2018
up till date.

Gl Direct the respondent to pay the difference of the assured return
amount of Rs.6.5 per sq. ft. per month i.e. {-Rs.71.5/- minus Rs.65/-)
from February 2018 till September 2018 and interest upon It.

G.IV Direct the respondent to pay monthly assured rental of Rs. 65/- per
sq. ft. per month or the actual rented rate per sq. it whichever is
higher after offer of possession and receipt of occupation certificate.

GV Direct the respondent to pay interest upon the unpaid amount of
assured return due since 2018 up till date.

G.V1 Direct the respondent to withdraw the common area maintenance
charges and interest charges upon it till the time occupation
certificate is received and possession is offered to the complainants.

17. The common Issues with regard 18- ssured return, delay possession charges

i}

b e
and withdrawal of common ,arﬁ’mﬁﬁtenance charges are involved in the
aforesaid complaint. _
L. Assuredreturns / o0/ S0 W W\
18. The complainants mﬁabklng-utiﬁﬁjfgssurad"ﬁaMrns on monthly basis as

per addendum to builder buyer agi"gh;ﬁ"i'qnt d;ttmt: 26.07.2010 at the rates
mentioned therein, Itis pleaded that the respondent has not complied with
the terms and “““diﬁflné'“f IhE;Eahj a@ﬁemt_p builder buyer agreement,
Though for some umé.'tﬁéh;lalgnpf#_%;lé@fétums was paid but later on,
the respondent refused to paythesame by taking a plea that the same is not
payable in view of enactment of the Banning of Unregulated Deposit
Schemes Act, 2019 [hgr?inqﬁer TE'FE_I‘:I‘-E[I!. to as the Act of 2019), citing earlier
decision of the authority (Brhimjeet & Anr. Vs M/s Landmark Apartments
pvt. Ltd. complaint no 141 of 201 g) whereby relief of assured return was
declined by the authority. The authority has rejected the aforesaid
objections raised by the respondent in CR/8001/2022 titled as Gauray
Kaushik and anr. Vs, Vatika Ltd. wherein the authority while reiterating
the principle of prospective ruling, has held that the authority can take
different view from the earlier one on the hasis of new facts and law and the

pronouncements made by the apex court of the land and it was held that
v
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when payment of assured returns is part and parcel of builder buyer’s

agreement (maybe there is a clause in that document OF by way of
addendum, memorandum of understanding or terms and conditions of the
allotment of a unit), then the builder is liable to pay that amaount as agreed
upon and the Act of 2019 does not create a bar for payment of assured
returns even after coming into pperation as the payments made in this
regard are protected as per Section 2(4)(1)(iii) of the Act of 2019, Thus, the
plea advanced by the respo ndent is not sustainable in view of the aforesaid

e

reasoning and case cited aboye.

i ;ﬂgf'?as a deposit in advance against
allotment of immovable prﬁ}i:éﬁ;.i; :”an:ﬂ its possession was o he offered
within a certain period. ﬂuwm@ﬁhw of taking sale consideration by
way of advance, thgﬁﬁ)lﬂer o) '_: I:T_Fjl__:_:e .;Er:f?qmunt by way of assured
returns for a cemﬁt%ﬁai‘knd. So, on his failu re‘!.:ddﬁﬂﬂl that commitment, the
allottee has a righf t::;:ap_pruach _ﬂm'lautlmﬁqz for red ressal of his grievances

by way of filing a c@pﬁmtﬁ

y i ~)
20. The builder is liable tﬁﬂﬁm&{;ﬁr}ﬁd upon and can't take a plea

21.

that it is not liable to pa‘?f;;é e@qﬁhﬁﬁf ' :,;essured return. Moreover, an
agreement defines the builder /buyer relationship. So, it can be said that the
agreement for aﬁsuﬁd-ﬁ'etué'hﬂ:mn the promoter and allotee arises out
of the same relatinfl'ﬁhiﬁ an?nfﬂﬁnﬁ;k:ﬁihf ;ﬂiﬂ;_ :Eiﬂﬁnal agreement for sale.

It is not disputed that the respondent is a real estate developer, and it had
not obtained registration under the Act of 2016 for the project in question.
However, the project in which the advance has been received by the
developer from the allottee is an ongoing project as per Section 3(1) of the
Act of 2016 and, the same would fall within the jurisdiction of the authority
for giving the desired relief to the complainants besides initiating penal
proceedings. 50, the amount paid by the complainants to the builder is a

regulated deposit accepted by the latter from the former against the
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immovable property to be transferred to the allottees later. In view of the

ahove, the respondent is liable to pay qesured return to the complainant-
allottees in terms of the addendum to builder buyer agreement dated
28.07.2010.

Il. Delay possession charges.
22.1n the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges with respect to the subject
unit as provided under the provisions of Section 18(1) of the Act which

reads as under: N

“Section 18: - Returm. it and compensation
18(1). If the promuoter fails to complete or [s unable to give possession
of an apartment, plat,  or  building, —

Provided thatvhire an dllotiesdoesinat ntend to withdraw
from the ﬁgjgeﬁ'hﬁ all be pe ",?ﬁ'f moter, interest for
every monthaof delay, tITEhER inding overof the possession, at
such rate o may be prescribed.” -

he complainants vide buflder buyer
agreement dated 28.07,2010. The due date of possession had to be
calculated from the ﬁ!anf_ t:-_fI exf::uiil;jm;t -:sl;thf h_].ﬂlder buyer agreement in
view of “Fortune Infrastructure and Ors. vs. Trevor D'Lima and Ors.
(12.03.2018 - SC); M‘-\!Nﬂﬁffﬂz;—:ﬂzﬂﬂ.” Accordingly, the due date of

possession comes aut to be 28.( ;E[}iz A.% per tﬁ'&{,_buﬂder buyer agreement,

23.The subject unit was: allotted ot

the respondent de‘ﬁ‘p;:_lgriger \iﬂs‘uﬁe?'één %hﬁ'g“ﬁﬁﬁ*i} to further lease out the
umit of the complafoyits Imﬁthn;h _reng::,j Al

4. Admissibility of delay possession charges at prescribed rate of
interest; The complainants are seeking delay possession charges. Proviso
to Section 18 provides that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter. interest for every month
of delay, till the handing over of possession, at such rate as may be
prescribed and it has been prescribed under Rule 15 of the Rules. ibid. Rule

15 has been reproduced as under: -
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[Proviso to section 12,

section 18 and sub-section (4) and subsection (7] of section

19]
For the purpose of

prescribed” shall be the State
cost of lending rate +2%.:

Provided that in
lending rate (MCLR) is
benchmark lending rates which

case the State Bank of
not in use, it shall be replacad by such
the State Bank of India may fix

proviso to section 12 section 18; and sub-
sections (4) and (7) of section 19, the “interest at
Rank of India highest marginal

the rate

India marginal cost of

from time to time for lending to the general pu blic,”

5. The legislature in its wisdom |
15 of the Rules, ibid has deteg]mﬂ_'#ned

Consequently, as per website of the Stat

the marginal cost of jending rdt&iﬁé?ﬂyﬁrh MCLR)

s

n the subordinate legislation under the Rule
the prescribed rate of interest.
Bank of India |2, https://sbico.in.

as on date Le, 2407 2024

is 8.95%. Accordingly, t]]ﬂ‘gqess:-gbqﬂ .ra.%ﬁ'a[{l\terest will be marginal cost
Py o et il ‘{r‘

Py

of lending rate +2% L@ g oo

f
26, The definition of term tere_st?é'ﬁ%ned

o

‘o b

Lﬁﬂeﬁ Section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of de plﬁsh‘TJl e equd
promoter shall be '}% l th allottee
ow:. -'

section is reproduced l_ -
- = R
“(za) “interest” meanuh'g.{
Prﬂmﬂm‘{;ﬂrmﬂ‘ I olblee;
Explanatian: Fi

the rate
pramoter, incase q;"

=
JadiLd

t

pate of interest which the

to the
n%%e of default. The relevant

rates of interest payable by the

may be.
ause-

'] l.ﬂ]ﬂ'- jﬂ“ﬂ h'_? I-h"

heequal ta thurute of interest

which the Wmuhhir l;@mi;ﬂnq’pﬁ#rﬁé.nﬂﬂﬂm in case of

default;

the interest payoble by the promoter (o the allottee shall be
from the date the promoter received the amount or any part

thereof till the date the amount or
thereon is refunded, and the
the promoter shall be

part thereof and interest
interest payable by the allotiee to
from the date the allottee defuoults in

payment to the promoter tll the date it is paid;”

97. On consideration of documents available on reco rd and submissions

by the complainants and the respondent,

respondent is in contravention of the provisions of the

made
the authority is satisfied that the
Act. The possession
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of the subject unit was to be completed within a stipulated time ie, by
28.07.2013.

78. However now, the propo sition before itisasto whether the allottee who is
getting/entitled for issured return even after expiry of due date of
possession, can claim both the assured return as well as delayed possession
charges?

29, To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in the
BBA or an addendum to the EE

assured return in this case is payable
er Eement” The rate at which assured
h;f '.“E;“‘ r Lg is Rs.71.50/- per sq. ft. of the
mﬁulldmg which s more than
reasonable in the prasen,t circumﬁ'ﬂ If é-:iacimpare this assured return

as per "Addendum to builder B

return has been commi

super area per mnnﬂ},

with delayed pnssgsﬂun charges payahle under- proviso to Section 18(1) of
the Act, 2016, the assuged el
case is payable at Rﬂ.% §€rﬂ /
the delayed pﬂﬁsﬂﬂsim E}Ia;r S YaAYE

h bet :gr L., assured return in this

g " 'k
month. By way of assure:l retum tﬁ& prumuter has assured the allottee that
ount till completion of

they would be E!E_d;-ﬂr this spegifi
construction of th -«':5 lding: ¢ ﬂ'n terest of the allottee is

protected even after the cm'l}pleﬁﬂn ufth&huﬁdu'g as the assured returns
are payable even after completion of the building. The purpose of delayed

possession charges after due date of possession is served on payment of
assured return after due date of possession as the same is to safeguard the
interest of the allottee as their money is continued to be used by the
promoter even after the promised due date and in return, they are to be
paid either the assured return or delayed possession charges whichever is
higher.
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30. Accordingly, the authority decides that in cases where assured return is

31.

32.

reasonable and comparable with the delayed possession charges under
Section 18 and assured return is payable even after due date of possession
till the date of completion of the project, then the allottees shall be entitled
to assured return or delayed possession charges, whichever Is higher
without prejudice to any other remedy including compensation.

On consideration of the documents available on the record and submissions

made by the parties, the complainants have sought the amount of unpaid

amount of assured return as pe_r.ﬁiaﬁﬂdendum to builder buyer agreement.

premises. It is matter of record that the assured return was paid by the
respo ndent—pmmé’\t&r::l ’é{llr_ﬁﬁp tTmhiFr gm-g ’?‘Eﬁ FﬂtE of Rs.71.50/- per sq.
fr., but later on after September 3@14 ﬂ% espondent refused to pay the
same by taking a pleé"ﬁﬁ‘.ﬁéﬁ ‘Banning ﬁﬁ'ﬁ]mﬁgﬂiated Deposit Schemes Act,
2019. But that Act of 2019 does not create a bar for payment of assured
returns even after comingiinto i and the payments made in this
regard are prntectil i Eﬁﬁgn%‘iahwmnﬂmed Act.

In the present -:a:-m'pléim. {IJJCC f-ar-l:ha_ﬁlﬂck in which unit of complainant
ic situated has not been received by the promoter till this date. Perusal of

assured return clause mentioned in Addendum to BBA reveals that the
stage of offer of possession by respondent is not dependent upon the receipt
of occupation certificate. However, the Authority is of the view that the
construction cannot be deemed to complete unti! the OC/CC is obtained
from the concerned authority by the respondent promoter for the said

project. Therefore, considering the facts of the present case, the respondent

is directed to pay the amount of assured return at the agreed rate Le, @ .
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Rs.71.50/- per sq. ft. per month from the date the payment of assured
return has not been made i.e. from October 2018 till date of valid offer
of possession (post receipt of occupation certificate after completion
of the building) and thereafter, Rs. 65/- per sq. ft. per month as
minimum guaranteed return up to 36 months from the date of receipt

of occupation certificate after the completion of the said building or
till the date the said unit is put on lease, whichever is earlier. Further,
the Authority declines to order payment of any amount on account of
delayed possession charges as their interest has been protected by granting
assured returns till cnmpletiqj}jif:'éému-uctiun of the unit and thereafter
also up to 36 months at djﬂsf‘é’t;?{i% | | date of completion of the said
building or the said unit is ?ﬁuhéf&leﬁe.ﬁﬂfﬁﬁ&wer is earlier.

33. The respondent is directed to pay the outstanding accrued assured return
amount till date at the agreed rate within 90 d@ysft_ﬂm the date of this order
after adjustment &fﬁxlgsmndlng dauelf, if?ﬁm& ﬁ“l::i‘n the complainants and
failing which that amouiit would be payaBlewith'interest @ 9% p.a. till the
date of actual realization:

34, Further, it is observed that ttte_regﬂg;ﬁdeht had paid assured returns @
Rs.65/- per sq. ft. per gmzmrl_l from Lgftlﬁﬁglﬁ_iﬁil September, 2018 to the
complainants as evident from m;nmre Ef‘uﬂneivd by respondent at page
33 of the reply. However, the respondent was duty bound to pay assured
returns @ Rs.71.50/- till the date of valid offer of possession as per
Addendum to BBA dated 28.07.2010. Therefore, the respondent is directed
to pay the difference of assured return amount of Rs.6.5/- per sq. ft. per
month from March, 2018 to September, 2018 along with interest @ 9% per
annuim.

[11. Common Area Maintenance Charges
35. The complainants have raised an issue that the respondent has wrongly

demanded payments on account of common area maintenance charges
v

Page 22 ol 26



HARERA
D GURUGRAM ] Complaint No. 3607 of 2023 |

prior to receiving occupation certificate and without offering the possession

to the complainants.

36. The Real Estate (Regulation and Development) Act, 2016 mandates under
Section 11(4)(d) that the developer will be responsible for providing and
maintaining the essential services on reaso nable charges till the taking over
of maintenance of the project by the association of the allottees. Section
19(6) of the RERA Act also states that every allottee, who has entered into
an agreement for sale, to take an apartment, plot or buildingas the case may

be, under Section 13 shall be mgpgg}zthle to make necessary payments in

1@321:11:!&:1 in the said agreement for

'%Mj:ime and appointed place, the
d t;n'ias, water and electricity charges,

the manner and within th time as

1!_.1-. &

sale/BBA and shall pay “dﬁﬂﬁ 1)
share of registration char‘gei.'m' nicip

maintenance charges. ground rent and 'qtliét-'_:hgt_gt:s. if any.

- | i
37.The next question aﬁg’es herein “from which date the maintenance

=

charges can be ct@rgeﬂ ur.'rna[ﬂe p]ﬂicfﬁ’m.l, ﬁ“i'tﬂis regard, the authority
places reference fﬂ'-ﬂ!! State ( nsumer Disputes Redressal Forum
decision in Shri Anil Kumar Chowdhury Vs. DLF Limited on 16.08.2018,

7 ¥
wherein it has been held 1'_ ;ﬂj’ﬂ/
According fo Clapse 10 or, Clause 43 of the Agresment, the
apartment affottee shall be able to pdy the maintenance
charge on and from the date on whigh actual physical
possession is taken oron the expiry of thirty (30) days from the
date ofissuance of the Notice ETEFussmInn, whichever is eariier.
As per terms of the Agreement the OP/developer has no
authority to demand maintenance for any period prior fa
actual physical possession being handed over. Equally the
oF/developer shall have no authority to demand any helding
charge as the delay in giving possession Is on their own part and
they are wrongfully withhalding possession till date. However,
the camplainant will be liable to make payment on accaunt of
government charges only upon receiving physical passession of
the flat and car parking space fram the OF.

So far as claim of the complamant for common facilities or
benefit like - swimming pool, tenmis court &tc are concerned,

the same cannot be entertained becouse prior to lodging

-
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38. In yet another judgement titled-as
Limited on 28.01.2020 passed by the State Commission, Punjab wherein
it has been held thatthe promoter is nat entitled to charge any maintenance

charges till the hmdiﬁg@&
receipt of OC only. However,

39.

2, GURUGRAM

his income in any way. The logic behind it,

HARERA

Complaint No. 3607 of 2023

complaint, no permission was sought for in accordance with
Section 12(1){c) of the Act to file the complaint in @
representative capacity, Therefore, there is hordly any reason
to discuss about the common areas and facilities of the complex,
as alleged COMPITINANE ... st s fn
view of the discussion above, the complaint 1s allowed on
contest with the following directions: -

The Oppasite Party is directed to deliver possession and to
axecute the Sale Deed in favour of the complainant on payment
of stamp duty and registration charges within 90 days from the
date after obtaining Completion Certificate from the competent
authority.

The Opposite Party Is directed not to claim any amount uader

the head of _
fa) cost of increased MEgres
(h) pro-rate charges far abrang
and iy

f¢) Other costs dncluding gevernment chorges from final
statement of aecgunls,

(d) maintengnce farany perioditill Handing over possession and

(&) any holding charge Whatsoever for itkholding possession;
""""""""" -lil"-d'imu’-'-.---...........-.""' Ha &g A 7 1

guppl_'}-' af electrical energy

irl-'!--u_ -—EEE
e K B

welfare association [RWA).

be liable to pay the common area maintenance charges on and from the

on which valid possession is offered to the complainant-allottees.

_ '1f Vs Emaar MGF Land

f the plot to the allottee post
accredited towards maintenance
charges should be maintafned/in/a corpus and the builder cannot transfer
the proceeds or maintenance charges received from the allottees to his
company’s account, be¢ause such. money received for maintenance is not
is that a builder is only a
facilitator for a limited amount of time and the onus of taking up the

responsibility of maintenance of the flat and its premises is on the residents

In light of the above-mentioned reasoning, the complainant-allottees shall

date

v
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G.VII Initiate penal proceedings under section 59 of RERA Act and impose

10% penalty of the over-all cost of the project for non-registration of
project under RERA.

40. The planning branch of the authority is directed to take necessary action

under the provision of the Act of 2016 for violation of proviso to Section
3(1) of the Act.

H. Directions issued by the Authority:
41. Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with

obligations cast upon the promoter as per the functions entrusted to the
Authority under Section 34(f) of the Act of 2016:

The respondent is directed to pay the amount of assured return at
the agreed rate i.e., @ Rs.71.50/- per sq. ft. per month from the date
the payment of assured return hasnot been made i.e. from October
2018 till date of a valid offer of possession (post receipt of the oc-
cupation certificate after completion of the building) and thereal-
ter, Rs. 65 /- per sq. ft. per month as minimum guaranteed return
up to 36 months from date of receipt of occupation certificate after
the completion of the sald building or till the date the said unit is

put on lease, whichever s earlier.

I, The respondent is directed to pay the difference of assured return

11

amount of Rs.6.5/- per sq. ft. per month from March, 2018 to

September, 2018.

The respondent is directed to pay the above outstanding accrued

assured return amounts till date along with interest rate of 9% per

annum within 90 days from the date of this order after adjustment

of outstanding dues, if any, from the complainants and failing which

that amount would become payable with interest @ 9% p.a. till the

date of actual realization. 2
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IV. The complainant-allottees shall be liable to pay the common area

maintenance charges on and from the date on which valid posses-
sion is offered to the complainant-allottees post receipt of occupa-
tion certificate.
V. The respondent shall not charge anything from the complainants
which is not part of the buyer's agreement,
42, Complaint stands disposed of.
43, File be consigned to the Registry.

Dated: 24.07.2024 n
(Member)
Haryana Estate
Regulatory Authority,
Gurugram
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