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Date of decision

1. Pramila GuPta

2. SanjaY Datta GuPta

Residen t of: l)-2,iulmohar Park, New Delhi-110049

Versus

Vatika Limiterl 
rloor, Devika Towers' 6'

Regd. office: FIat no. 621A,6th E-

Nef,ru Place, New Delhi - 110019

Corporate office: Vatika Triangle, Block A"sushant Lok'

Gurgaon- 1,220022

CORAM:

Shri Ashok Sangwan

APPEARANCE:

Mr. Chaitanya Singhal (Advocate)

Ms. Ankur BerrY (Advocate)

ORDER

1. The pre:;ent complaint has been nt.a by the complainant/allottees under

secrion ll1 of the Real Estate [Regulation and DevelopmentJ Act' 2016 fin

short, th.e Act) read with Rule 2B of the Haryana Real -Estate fRegulation

and Development) Rules, 2Ot7 [in short, the Rules) for violation of Sectiott

1,114)[.a) of the Act wherein it is inter alia prescribed that the promoter shall

beresponsibleforallobligations,responsibilities'andfunctionsunderthe

provisiOns of the Act or the rules and regulations made there under or [o

theallotteeaSpertheagreementforsaleexecutedinterse.
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A.
2.

ffiHAREBA
#-GURUGRAM

Unit and Proiect-related details

The particulars "rir,. 
proiect, ,r,. a.,rils of sale consideration' the amount

paidbythecomplainants,thedateofproposedhandingoverofthe

possession,andthedelayperiod,ifany,havebeendetailedinthefollowing

tabular form:
DetailsParticulars

ffinter", village

Sihi, ShikohPur, SikanderP" 11d13'
;;;' Kherkidaula, sector B1-85'

Gurugram
t-H.f"Ir..d from Vatika Trade Centre

;;;--rdd.nd"n to BBA dated

05.09.2011, annexed at Page 49 of

complaint

Nr"r. 
"na-tocation 

of the

proj ect

1.0.7,2 ares
Proiect area

Nuiut. of tlry-Prolg$
'200B valid

upto 13.06.2018Uf CP f"."* ; and validitY

status
ffi/s Tdhul Industries

Na-u of the Licensee
f.tot negistered

nfine-.gistered/ not
istered and validity status

28.07.2010
Puee 2S-olqgq4plgyt!o.[. or urYer's agreement

28.07.201,0
(Page 44 ofcomPlaint)luldendum to BBA

lf,rovision as to q'YT:nt of

issured retulns aggsg
05.09.2011
[Page 49 ofcomPlaint)addendum to BBA

lti.to.ution frol-.-,)l'lf
iraa. Centre to' INXT Ciry

f Oq, 1''noor, block F

Pase 52 offrnrP]gt4tlnit no.

1000 sq. ft.
Page 28 qlgmptai4iJrit area admeasuring

tu You with

or'rtiurra monthly return of Rs'65/- per

so. ft. However, durtng the co.urs,e of
"Jon'rrl'rurtion tilt such time the building

i iiirn Your unit is situated tff::'i [::,'ritr'ttii" i"" iA a' ,'u " aaa

,tszured return and lease

nentals clause
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ffift,The.refore,'tn-, ,*irn PoYoblu tu You shall be as

follows:
This addendumJorms an integral part of

tne- Aulaer b'uyer agreement dated

28.07.201-0.
a)TilI offer of 

- Possesslon

Rs,77.50/'Per scl'ft'
b)After comPletion of.. the-' 

iuilding Rs'65/'Per sq' fi''

You would be Paid an qssured return

;.;| rr.o7.zdrc on a monthlY-basis

irii'r"- tn" 75th of each calend'ar

t:,,mOnth. ,, , -'ii"'r,iitiortion of the developer shall be

,r-tiot, the Piemises of whic-h Your

i"'iit-iort @ Rs'65/'Per sq' ft tn the

'eventu'ality the achieved return betng
"n'ti\iritr*" thqn Rs'65/- Per sq' ft'
"'o . 

'tld be aPPlicable:
I the following wor , --^ n^ tE /-u'"'r"i'ii\i'J 

n,ntotis less than Rs'65/--' 'i;; 
sq' ft', then You shat"l be

iefunded'@Rs120/- Per sq:ft' for
uirrY Rs'l/- bY which the

oi,rnirwa rental is less than

' Rs' 6 5/- Per sq' ft' , ! -t- ̂ -
zve-d rental is higher2) lf the achie-r 

inrn Rs'65/' Per sq' ft".then
500/o of the incieased rental shall

accrue to you free 9f any
-sdLditional 

sqle consideration'

However, You wilt be requested to

P aY a d d iii o n al s al e' o".n ti ! ?' 1: .' : ::,'@Rs,120/- Per sq' ft' for everY

iuPw of additional rental

qihirrrd in the case of balance

500/o of the increased rentals"'

(AddenJum' to BBA at Page 44 of

complaint
Rt 59,00,500/- ? L

[As alleged by respondent at page r otlffieivedtill
September,20lB

Rt.40,00,000/-
i;;;;; .iurr. 2 of BBA at Pase 28 of

complaint

;fotut trte consideration
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15. Amount paid by the
complainants

Rs.40,00,000/-
(As per clause 2 of BBA at page 28 of
complaint')

16. O ccupation certificate Not obtained
1,7. Letter as to completion of

construction sent by
respondent to complainant

27.03.2018
[Page 49 of reply)

18. Legal notice sent by
comprlainant for recovering
assured returns

08.10.2021.
(Page 53 of complaint)

B. Facts of the complaint:
3. The complerinant has made the following submissions:

a) That the respondent through public advertisetnent enticed the

compla:rnants to invest their,hardrearned money in its project "Vatika

Trade tlentre" and made till claims and promises of high quality

production and timely possession.

b) That being lured by such tall claims and promises of the respondent, the

complainants booked a commercial unit in the respondent's project

"Vatika Trade Centre" on 23.07.2010.

c) That a builder buyer agreement was executed between the parties on

28.07.2010. That the complainants were allotted unit no. 1B1l-, located

on l8th floor, tower-A, having super area admeasuring 1000 sq. ft' for a

total sales consideration of Rs.40,00,000/-.

d) That the complainants had paid the entire sales consideration of

Rs.40,00,000/- to the respondent on the date of execution of builder

buyer ilgreement by cheque no. 0531.52 dated 23.07.2010 drawn on

Axis Ba.nk which was duly cleared upon presentation by the respondent.

e) That as; per clause 2 of the agreement, the respondent had committed to

construct and deliver the possession of the unit within a period of 3

years from the date of execution of the builder buyer agreement which

comes to 28.07.201,3. However, the respondent failed to construct and

handover the possession of unit on time. ,t
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f) That as peT "ANNEXURE-A" of the agreement titled as "Addendum to the

Agreement" dated 28.07.2010, the complainants were promised to get

an assured monthly return of Rs.71.5/- per sq. ft. (till offer of

possession) and thereafter Rs. 65/- per sq. ft. per [after Completion of

the building).

g) That on 27.07.201.1., the respondent sent a letter to the complainant

regarding "Relocation of Commercial Project"- Vatika Trade Centre to

responclent's another project Vatika INXT City Centre.

h) That on 05.09 .201,1the complainant

Builder Builder Agreemen

originally booked un

Centre" was rel

Centre." In te

entered into an "Addendum to the

respondent according to which the

nant in project "Vatika Trade

project "Vatika INXT City

the terms of the builder

pt for a few changes in the

to complainants and

unit no. l-09 on the 1't floor,

buyer agreem

recital clause.

i) That on 31.07.

informed them th

block-F admeasuring 500 sq. ft. in project "Vatika INXT City Centre."

instead of previous allotment on 31,.07.201,3.

j) That from September 2010 till February 201.8 the respondent paid a

monthly assured return of Rs. 71,.5 per sq. ft. per month to the

complainants.

k) That from March 201.8 to September 20tB the respondent paid

"reduced monthly assured return" from Rs. 71.5/- to Rs. 65 /- per sq. ft.

per month to the complainants.

l) That from October 2018 till date the respondent has not paid any

amount towards assured return to the complainants.

m) That tkre respondent told the complainants that their building is

complerte and further stated that that as per the terms and conditions of
Page 5 of26



ffiHARERA
ffi-cl;RucRrurlt complainr No. 3607 of 2023

the buikler buyer agreement [Annexure), the commitment charges shall

be revised to Rs. 65 /- per sq. ft. per month from the date of building

getting operational.

n) That the respondent has not obtained the occupation certificate of the

said tower till date. The respondent cannot offer possession or say that

the building is operational without obtaining the occupation certificate.

That in the lieu of the above stated letter the respondent had wrongly

reduced, the monthly assured return payable to complainant from

Rs.71.5 /- to Rs.6 5 /- per sq. ft. per month without getting the occupation

certificate and without ion of unit to the complainants.

assured return of Rs.71.5 per

of occupation certificate

respondent is also liable to pay

per along with the interest

Rules, 201,7.

email to complainants

i Scheme". The email stated:

uction
regulates the sector lates conditions attoched to

on carpet area

as defi ng of Banning of

rh

Act 201.6 which not only

IJnregula
:;elling any rties with commitment
pols r€turns of anY kind.

All properties will be sold on a down payment basis,

possession linked basis or construction linked bQsis."

p)That on 09.10.2021,, the complainants had sent a legal notice to the

responrCent for recovery of assured return along with accrued interest

upon it. That the said notice was duly received by the respondent on

12.1.0.2021. However, the respondent failed to reply to the said legal

notice of the comPlainants.

:he Respondent will not be

ofossured returns or that

Page 6 of26
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"Occupation Certificate" for its proiect'

r) That the respondent had also wrongly demanded payments on account

' ' to receiving occuPation
of connmon area maintenance cha ttt. 

"::'
certificate and without offerilg no.,.,.,,'ol.to the complainants tiII date.

s) That as per the details of li ,$tained 
by respondent from Director

General, Town and Countoy riinning Department' to-u.t-:ttt"t of

ient had purchased land measuring 10'718
HarYana IDTCP), the resPonc

Acres;atvillageSikhopur,Tehsilsohnaandoilictcurtll.:*.License

bearing no. irrof 2008 dated t4,.o6.2OOB varid up to t4'06'201',6 for

settirrgupcommercialcomplexandtodevelop/constructthe

Comlnercialcomplexonthesaidland'ThataSondatethesaidlicenseof

the resPondent stands exPired'

t)Thattherespondenthadnotregistereaitso.oj.'.:.u1.]u:INXTCity

Cenlire,,withRERAwhichContravenestheprovisionofSection3o{.

REFAAct,2016.Section3[1)oftheHaryanaRealEstate[Regulationand

Development) Act' Z}tlprovides as under:

,,provided that projects that are ongoing on the date of the

commencement of the;,;;;l i,;, wniill thi completion certificate

has not been issuecl, tnri*^i*r sh.a,ll mlke an 
.ayytic-a1i1-l^t.o 

tn'

AuthorityforregistraiiSnofthesaidprojectwithinaperiodof3
months from the date-of:commencement of this Act"'

Section3(2)tb)oftr,eH.,yanan.alEstate[Regulationand
Development) Act' Z}tlprovides as under:

.,Noregistrationoftherealestateprojectshaltberequiredwhere

the promoter has recleived completion c.ertificate for a real estate r'

proiect prior to commencement of the Act"'
PageT of26
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Thus, ttre project of the respondent is an on-going proiect since the

responclentdidnothavecompletioncertificateandisliabletogetthe

project registered under RERA Act,20l6which the respondent failed to

do.

u)That based on the above it can be concluded that the respondent

miserably failed in completing the construction of the building and in

handling over the possession of the unit of the complainants in

accordance with the agreed terms and has committed grave unfair

practic:es and breach of the agreed terms'

v)Thatthefactsandissuesofthe,presentcomplaintareCompletely

identical to i ud gment date J 0 4.07.2022 l.lled, " M ahesh chandra s axe na

VerSuS Vatika Limited,, in comptaint no. 443 of 2021, passed by Hon,ble

RERAAuthority,GurugramwhereintheAuthoritypassedanorder

directing the respondent to pay assured returns along with interest

uPon it.

C. Relief sought by the complainants: 
-

4. The comptri;;;ir-hruu sought the following relief[sJ:

i. Direct the respondent,o OuOi delayed p[ssession interest at prescribed

rate as per HRERA Rules 2Ot7 from deemed date of possession till the

actua.l handing over of possession after receipt of occupation certificate'

ii. Direct the respondent to paythe monthly assured return @ Rs.71,51-

perSq.ft.permonth,naint..estaccrueduponitfromoctober20l.Bup
till date.

iii. Direr:t the respondent to to pay the difference of the assured return

amount of Rs.6.5 per sq. ft, ;.; month i.e. {-Rs.71.51- minus Rs'65/-}

frorrr February :/lt}till ieptember 2018 and interest upon it'

iv. Direct the respondent to pry Inonthly assured rental of Rs' 65/- per sq'

ft.permonthortheactualrentedratepersq.ft.,whicheverishigher
afterofferofpossessionandreceiptofoccupationcertificate.

V.Directtherespondenttopayinterestupontheunpaidamountof
assured return due since 2O1B up till date'

,/
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vi.Directtherespondenttowithdrawthecommonareamaintenance
charges and interest charges upon it till the time occupation certificate

isreceivedandpossessionisofferedtothecomplainants.
vii. Initiate penal proceedings under section 59 of RERA Act and impose

lOo/openaltyoftheover-allcostoftheprojectfornon-registrationof
Project under RERA'

viii.Anyotherreliefwhichtheauthoritydeemsfitinthefavorofthe
comPlainants'

on the date of hearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been committed in relation to

Sectionll[4)oftheActtopleadguiltyornottopleadguilty.

Reply bY the resPond""l' . :" '':r' 1-r 
'r 

r

ih; ;.rp.,rd.r;'.o;;;;.i,r,. tahp l* on the following grounds vide its

replY datr:d 23'05'2023 ' 'i
a)Thatth'ecomplainantshavegotnolocusstandiorCauseofactiontofile

the p re,s ent co mpraint, s ame u ein1.b *.1 
:::' 

t':' ":: ::^:::"0' 
etati o n

oftheprovisionsoftheActaswell.aslincorrectunderstandingofthe

terms and conditions of the BBA date dZB'07 '20L0'

b)Thattlhepresentcomplaintisnotmaintainableortenableintheeyesof

thelarvasthereliefsbeingclaimedbythecomplainantscannotbesaidto

failwithintherealmofiurisdiltronof:n':l'*oritv'u:::lntenactment

of the Banning of Unregulated Deposit Schemes Act,2019, the .Assured

Return,orany.CommittedReturns,onthedepositschemeshavebeen

bannr:d.TherespondentCompanyhavingtakennoregistrationfromthe

SEBlboardcannotrun,operate,andcontinueanassuredreturnscheme.

Further,theenactmentofBUDSreadwiththecompaniesAct,20].3and

theC.ompanies(AcceptanceofDeposits)Rules,2ol4,resultedinmaking

theitssuredreturn/committedreturnandsimilarschemesaSunregu.

laterlschemesasbeingtakenwithinthedefinitionof.Deposit.,

c)Thattheassuredreturnschemeproposedandfloatedbytherespondent

hasbecomeinfructuousduetooperationoflaw,thusthereliefprayedforPage 9 of26
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in the present complaint cannot survive due to the operation of law' As a

matter of fact, the respondent duly paid an amount of Rs'59'60'500/- till

Septembrer 2018'

d) That ther complainants paid an amount of Rs'40,00'000/-' however' till

now,thecomplainantshavealreadyreceivedanamountof
Rs.59,60,500/-aSassuredreturnfromtherespondent.Thatcomplain-

antsheneinhavealreadyreceived/havebeenreturnedthecomplete

consideration amount by means of bifurcated monthly assured returns

that were paid since 2010 to 2018' Therefore' the respondent pleads the

Authorj.tytodeducttheamountllreadypaidaSassuredreturn,while

awarding delay possessio, &tg[$!,. ury other monetary relief to the

e) That the commercial unit of the complainants was not meant for physical

possession as the said unit was only 
i.::.."r 

leasing purposes [Clause

) [Clause 32'1 td) 'Deemed Possession') for
32' Leasing Arrangements

return of investment. Furthermore, the said commercial space shall be

deeme:dtobelegallypossessedbythecomplainants.Hence,theunit

bookedbycomplainantsisnotmeantforphysicalpossessionandrather

for commercial gainronlY 
i ,r

fJ That the complainants are seeking the relief of assured returns' and this

Authority has no iurisdiction to entertain the present complaint as has

been.cecidedinthecomplaintcaseno.lT5of20].B,titledaS,,Sh.Bharam

Singh and ors. Vs' Venetian LDF Projects LLP,,by the Authority itself.

g)ThattheHon,bleHighCourtofPunjabandHaryanainCWPNo.26T40of

Iozztitled as "Vatika Limited vs' union of India & ors'"' took cognizance

in respect of the Banning of unregulated Deposits Schemes Act' 201'9 and

restrained the Union of India and State of Haryana from taking coercive

stepsincriminalcasesregisteredagainstCompanyforseekingrecovery

against deposits till the next date of hearing' 
page 10 of 26
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I

h)Thattherespondentpromoterhasalwaysbeendevotedtowardsitscus.

tomer a'd have over the years kept a, its arottees updated regarding

amendments in law, judgments passed by Hon,ble High Courts and status

ofdevelrrpmentactivitiesinandaroundtheproject.Videe-maildated

31.10.2C)lB,therespondentsentaCommunicationtoallitsallotteesqua

the suspension of all return-based sales and further promised to bring

the detaired information to alr the investors of assured return-based pro-

jects.Infurtherancetothesaidemail,therespondentsentanothere-mail

dated30.11.2018furtherdetaili18'thelein,theamendmentsinlawre.

gardinp;theSEBIAct,BillNo,a5.[Re.gardingtheBUDSAct)andotherstat-

utory changes which led to 
"o'Ot*t "t:'lthe 

return based/ assured /

committedreturnbasedsales.Thee'mailcommunicationof29,02.201,6

alsoconfirmedtotheallotteesthatthepro;ectwasreadyandavailable
regarding stoppage of assured returns/com-

for leasing' That the issue 
- -.

mitted'returnandreconciliationora]accountsasof}uly2019wasalso

communicated with a, the arottees'of the concerned project' Further the

respondentintimatedtoallitsallotteesth.atinviewofthelegalchanges

andfcrrmationofnewlawstheamendmenttoBBAvideAddendumwould

besharedwithalltheallotteestosafegualdtheirinterest.Thereafteron

2s.o2,.2020,therespondentissuedCommunicationtoallitsallotteesre-

gardingongoingtransactionandpossibleleasingofblockA,B,D,EandF

in the project "Vatika INXT City Centre"'

i)ThatcomplainantshaveinstitutedthepresentfalseandvexatiousCom-

plairrtagainsttherespondentwhohasalreadyftrlfilleditsobligationas

defirredundertheBBAdated2B.oT.Zol0andissuedcompletionofcon-

struction letter on27.03.2018. Further for the fair adjudication of griev-

anceasallegedbythecomplainants,detaileddeliberationbyleadingthe

eviclenceaswellaSCross-examinationisrequired,thusonlytheCivil 1/
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court hzrs jurisdiction to deal with the cases requiring detailed evidence

for ProPer and fair adjudication'

i) That it is a matter of record and admitted by the complainants that the

respondent duly paid the assured return to the complainants till Septem-

ber 2018. Further due to external circumstances which were not in con-

trol of the respondent, construction got deferred' That even though the

respondent suffered from setback due to external circumstances' yet the

responrlent managed to complete the construction and duly issued letter

of completion of construction on 77 'A3'201'8'

k) That re,garding the issue of maintffice, in-terms of the allotment letter

ta ''24' 07 'zoto' the respondent was well
dated 11,7.03.2010 and BBA r 

,

rppropriate agency for maintenance of the
within its rights to engage i

projeclc and liability of payment of the maintenance charges would rest

upontheallotteeinabsenceoftenant,Thus,thecomptalnan]sarebound

to pay all such charges agreed upon at the time of executing the BBA' That

of the building' where the unit of complain-
admittedlY the construction

antsilslocatedcompletedin20lBand|rr;reartermaintenanceagency

was duly appointed for regular upkeep of the project'

l) That even though the assured return scheme was stopped in the year

chosetosittill2023'i'e''tillthefilingofthe2OlB, Yet the comPlainants

present complaint. The delay in claiming the relief of recovery of dues on

accournt of assured return non-payment, suffered from severe delay of 5

years;.Thattheonusisuponthecomplainantstoshowthatthealleged

Cause of action, i.e., non-payment of assured returns arose in 20].8 and

yet the complainants did not file any such claim' That the inaction of the

complainantsisapatentacquiescence,andtheycannotdemandrecovery

ofarrearsafteramassivedelayof5years.

7. Copies of all the relevant documents have

record.Theirauthenticityisnotindispute'

been filed and Placed on the

Hence, the comPlaint can be

Page L2 of26
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E.

B.

decided based on these undisputed documents and submission made by the

complainant.

furisdiction of the authoritY:

The authoritY observes that it

jurisdiction to adiudicate the

below.

E. I Territ.orial iurisdiction
g. As per notiri.^iion no. tlg2lZot7-1TCP dated 1'4't2'20L7 issued by Town

andCountryPlanningDepartment,thejurisdictionofRealEstate

RegulatorY AuthoritY, Gur ,m qhall be the entire Gurugram District for

urugram. In the Present case' the

hasterritorialaswellassubjectmatter

present complaint for the reasons given

all purposes with offices situ4tgo lrL'luut ug'r drrr' rrr rrrv

projectinquestionissituatedwithintheplanningareaofGurugramdistrict'
'. ---:^r .:,.-i-rlintinn fo deal With

ffi;r,., ;;; rrthoriry has comprete territoriat jurisdiction to deal with

the Present comPlaint'

E. II Subiect matter iurisdiction
10. Secrion r.1t-i6i:i ffiil'iir,o provides rhat the promorer shatl be

responsibletotheallotteeaSpertheagreementforsale.Sectionll[4j[a)is

reproduced as hereunder:

Section fi$)(a.
Be resPonsible for all o iles and functions

',',;::::;:'ilZl,i',,,''""ii1ti$;or'th-e-:Y'::,:':^::!:'::i';i
T:;::i:,::',X:;;':;;l ii'' iri'i"".o' P" the asreemelt ror

s a I e, o r t o th e o,' o 
"' 

o'i o' i 7 o t I o u " :' :: :!'^:',',:, 2? !r' ; i' i' r!!r','::,:,U:X:;Z;;;;;;";i'o'ii'*''ptotsorbuitdinss':":^1,'o"
t^Dc nt thp- cammon areqsto-the associqtion

may be, to th'e allottees' a'r-theC'amfion ulvur 'eu:L're urgvvr!

of attottees o, tn' 'o^p;;ii:::::i!,;i.' 
the case mav be;

;;;;;;-i1'Functioni of the AuthoritY: '

34A of the Act proiides to ensire compliance of the

obligations cast upo'n the promoryrs' tle allottees and the real

estate agents unoei'1'7isi[iiia the rules and regulations made

11. So, ,n u,.r,i'l?'1il3';."risions of the Act quored above, the authority has

compk:te jurisdiction to decide the complaint regarding non-compliance of

obligationsbythepromoterleavingasideCompensationwhichistobe
l/
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decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the obiections raised by the respondent:

F.I Obiection regarding 
- 
maintainaLility of complaint on account of

rz rr,. ::$:ifi:l*::f:-,ffi",'.",T:;'. .",,rrainants are the investors and

not the consumers and therefore, they are not entitled to protection of the

Act and th,ereby not entitled to file the complaint under section 31- of the

Act.How€:ver,itispertinenttonotethatanyaggrievedpersoncanfilea

complaint against the promoter if he contravenes or violates any provisions

of the Act or rules or regula,ioin'fi'dAe'iht""'der' Upon careful perusal of

all the terms and conditions orthe uuyer's agreement' it is revealed that the

complainantsarethebuyers,andhavepaidaconsiderableamounttothe

respondent-promoter towards nurc|r.a'...o'unit in its project. At this stage,

' 'on the definition of term allottee under the Act'

the same is reproduced below for ready reference:

,Z(cr);r;;:";,,i,,il,Ji,i:;:,:::;""i;i::;i:ii:::{';^;t:iz:';:,

been allotted, soll 
"l*iiyit' 

as fieehotd or leasehold) or

otherwise transleriei by the promote,r' and include's the person

who subsequently ;;';:;;'qhe soid allotment through sale'

ffansfer or otherwisi'b" dotes not include q person to whom

such plot, opor,^l:nior iuilding' as the case moy be' is given on

{i[z'^orve-mentioned definirion of "alrouee" as well as all the

termsetndconditionsofthebuyer,sagreementexecutedbetweenthe

parties,itiscrystalclearthatthecomplainantsaretheallotteesasthe

subjectunitwasallottedtothembythepromoter.TheConceptofinvestor

isnotctefinedorreferredtointheAct.Asperthedefinitiongivenunder

Section. z of the Act, there will be "promoter" and "allottee" and there cannot

beapartyhavingastatusofan,,investor,,.ThuS,thecontentionofthe

promoterthattheallotteesbeingtheinvestorsarenotentitledtoprotection

of this Act also stands rejected' Y
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F.II Obiections regarding force Maieure'

L4. The respondent-promoter has raised the contention that the construction

of the unit of the complainant has been delayed due to some force majeure

circumstances. However, the respondent has failed to give details as to what

force maieure circumstances surfaced before it' Otherwise too' the

respondentshouldhaveforeseenanysuchsituations'Thus'thepromoter

respondent cannot be given any leniency based on afot"esaid reason' as it is

a well-settled principle that a person cannot take benefit of his own wrong'

F.IllPendencyofpetitionbeforeHon,blePuniabandHaryanaHighCourt

15. The ,.rpona.nt t,as raised an objection that the Hon'ble High court of

punjab &. Haryana in cwp No.i'ei4o'Of 2022 titled as "Vatika Limited Vs'

union ol' India & ors.", took the cognizance in respect of Banning of

unregulztted Deposits Schemes AcL' 20le and t:ttti:l:i 
::t 

union of India

and the state of Haryana from taking coercive steps in criminal cases

registered against the company for seeking recovery against deposits till

the next date of hearing'

16. wirh respect to the aforesaid contenl,,,,,,,,,,,,,,,,i:jl: tn9 
ilt:::O 

place reliance on

orderdatedZz.l'1.2o23inCWPNo.26740of2022(supraJ,wherebythe

Hon'ble Punjab and Haryana High Court has stated that-

"...there is no stay on adiudication on the pending civil

appeals/petitions ie\ore the Reql Estate Regulatory Authority

)i" orso' against the investigating agencies and they are at

tiberty to proceed further in the ongoing matters that are

prrding with thent' There is no scope for any further

clarification."

Thus,inviewoftheabove,theauthorityhasdecidedtoproceedfurtherwith

the Pre'sent matter'

G. Findings on relief sought by the complainants'

G.l Direct the respondent to pay a delayed possession interest at

prescribed rate ; ;;. HnEnA Rules iOtl- from deemed date of

possessiontilltheactuathandingou".ofpossessionafterreceiptof
,;;P;ti"n certificate'
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G.IlDirecttherespondenttopaythemonthlyassuredreturn@Rs.71.5/-
per sq. ft. per month and interest accru"h.,po,, it from october ?oLB

uP till date' .r r:ff^-^6^^ ^r rho rs,
G.III Direct the respondent to pay the difference of the assured return

amountofRs.6.5persq.ft.permonthi.e.{.Rs.71.5/.minusRs.65/.}
from F;;;";y zore tiit september 2018 and interest upon it'

G.IV Direct the respondent i" p"v monthly.assured rental of Rs' 651- per

sq.ft.permonthortt*,.*,lrentedratepersq.ft.,whicheveris
rrigtreiarter offer of possession and receipt of ottt'p"tion certificate'

G.VDirecttherespondenttopayinterest..po,,theunpaidamountof
assured return due since 2018 up till date'

G.VI Direct the respo*rO"rrilL withdiaw the common area maintenance

chargesandinterestch.4lggs.,Po..ittillthetimeoccupation
certificate is receir"a u"ap,,,,e tti9r, is offered to the complainants'

17. The common issues with t.grJiJ'5Suita return' delay possession chaiges

and withrlrawal of common area maintenance charges are involved in the

aforesaid comPlaint'

I. Assured returns
18. The comPlainants are seeking

per addendum to builder buYer

mentionr:d therein' It is Pleaded

unpuia ussured returns on monthly basis as

agreement dated 28'07 '2010 at the rates

that the respondent has not complied with

the terms and conditions of the said addendum ts builder buYer agreem.ent'

: time, the anrount of assured returns was paid but Iater on'

therespondentrefusedtopaythesamebytakingapleathattheSameisnot

payableinviewofenactmentoftheBanningofUnregulatedDeposit. _ ^^-l:^-

Schemes Act, 2019 [hereinafter referred to as the Act of 2019) ' citing earlier

decisionoftheauthority(Brhimjeet&Anr,Vs,M/sLandmarkApartments

Pvt.Ltd.,complaintnol'41.of2018)wherebyreliefofassuredreturnwas

declinedbytheauthority.Theauthorityhasrejectedtheaforesaid

objectionsraisedbytherespondentinCR/8007/2022titledasGaurav

Kaushik and anr. vs. vatika Ltd'wherein the authority while reiterating

theprincipleofprospectiveruling,hasheldthattheauthoritycantake

different view from the earlier one on the basis of new facts and law and the

pronouncementsmadebytheapexcourtofthelandanditwasheldthat ,/
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whenpaymentofassuredreturnsispartandparcelofbuilderbuyer,s

agreemenl-[maybethereisaclauseinthatdocumentorbywayof

addendurl, memorandum of understanding or terms and conditions of the

allotment of a unit), then the builder is liable to pay that amount as agreed

upon and the Act of zotg does not create a bar for payment of assured

returnse'Venaftercomingintooperationasthepaymentsmadeinthis

regardareprotectedasperSection2[4)tl)tiii)oftheActof2olg,Thus,the

plea advanced by the respondent is not sustainable in view of the aforesaid

reasoning and case cited above'
:;:;i:, ll,

1g. The morrey was taken by ,t * uuiloef as a deposit in advance against

allotment of immovable prop..iy ind its possession was to be offered

withinacertainperiod'However,inviewoftakingsat;clnsiderationby

way of ,du,n.., .nu uu,,uer promised certain amount by way of assured

returns lior a certain period. so, on his failure to fulfil that commitment' the

allottee has a right to approach the authority for redressal of his grievances

bY waY r:f filing a comPlaint'

20. The builLder is liable to pay that amouni as agreed upon and can't take a plea

' the amount of assured return' Moreover' an

that it is not liable to PaY

agreement defines the builder/buyer relationship' So' it can be said that the

agreementforassuredreturnsbetweenthe:ro",o:..,,:lalloteearisesout
rd is marked by the original agreement for sale'

of the same relationshiP ar

21,.|t.is not disputed that the respondent is a real estate developer, and it had

not obtained registration under the Act of 2016 for the project in question'

Howel,er,theprojectinwhichtheadvancehasbeenreceivedbythe

develo,perfromtheallotteeisanongoingprojectaSperSection3[1)ofthe

Actofzol6and,theSamewouldfallwithinthejurisdictionoftheauthority

for gi,ring the desired relief to the complainants besides initiating penal

proceedings.So,theamountpaidbythecomplainantstothebuilderisa

regulirted deposit accepted by the Iatter from the form.',ff.,i?'j, jl. ,
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immovabl: property to be transferred to the allottees later' In view of the

above, the respondent is liable to pay assured return to the complainant-

arottees in terms of the addendum to builder buyer agreement dated

28.07.20t0.

II. DelaY Possession charges'

Z!,|nthe present complaint, the complainants intend to continue with the

project and are seeking delay possession charges with respect to the subiect

unit as provided under the provisions of Section 1B[1) of the Act which

reads as under:

"section 18: - Return if airrgunt and compensation

18(1)' $the promoter fails io-ioi'pitite'o'r is unable to give possession

of an aPartment' 
' 

Plot' or building'

;;;;i;';; 
'noit 

*nu' an atlo*Qe 
'dt".,not 

intend to'y1itn!1aw

from the proiecti n,' tiiu.i,i p'al' 
'rb1 

the promoter' interest for

;;;';n",;,;,'i ofi,i,i, iiu *i t,,,ding over of the possession, at

suci rate as may b,e prestibed''-' 
builder buyer

23. The ,ut,1..[-un], *u, allotted to the complainants vide

agreementdatedZf-,oT.zoto,Theduedateofpossessionhadtobe

calculated from the date of execution of the builder buyer agreement in

viewof.,,Fortunelnfrastructureandors,ys,TrevorD,Limaandors,

(72,03,2018-SC);MANU/SC/LI53/20TB,,,Accordingly,theduedateof

possess;ioncomesouttobe2B'07'20L3'Otl:ttn.tO:t'O::"ttagreement'
wasunderanobligationtofurtherleaseoutthe

unit of the complainants post completion'

24. Admissibility of delay possession charges at prescribed rate of

interest:Thecomplainantsareseekingdelaypossessioncharges'Proviso

to Section 1B provides that where an allottee does not intend to withdraw

fromtiheproject,heshallbepaid,bythepromoter,interestforeverymonth

ofdelay,tillthehandingoverofpossession,atsuchrateasmaybe
prescribedandithasbeenprescribedunderRulel5oftheRules.ibid.Rule

15 has been reProduced as under: //
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liol' 

'n' 
purpose of proviso to section L2; section L8; and sub-

sections (4) and tZl oi-u"ion L9' the "!1te'r'es't ': :!:-::*
prr,":iiii 

'nott 
i; t;i'lt":'' si'i of tndia hishest marsinat

cost of lend'ing rate +2%o:

Provided that in ,o,, in,, State Bank of lndia marginal cost of

tending rate (MCLR) ti,,,i ti ,ie, it sfiall be replaced by such

benchmark lending ra-tes which the state Bank of lndia may fix

f'o^ tii' to time for lending to the general public"'

25. The Iegislaturu i, i,, *irdom i; fi. subolrdinate legislation under the Rule

"RuIe 75, Prescribed rate of interes-t' fProviso to section 72'

section 78 and suiluriii el qnd sibsection (7) of section

15ofthr:Rules,ibidhasdeterminedtheprescribedrateofinterest.
the State Bank of India i'e'' https://sbi'cou'

Consequently, as per website of 1 
'| I 

rrlurd ^':'' *:1 
t nt 1(\) A

il;;;;"f rending rate (in short, M.LR) as on date i.e., 24.07.202+

isB.95%.Accordingly,theprescribedrateofinterestwillbemarginalcost

of lending rate +2o/o i'e'' 10'95%' 
^,

eii as'defined under Section Zlza) of the Act

26.The definition of term 'inter-

providesthattherateofinterestchargeablefromtheallotteebythe

promoter,incaseofdefault'shallbeequaltothet"t-:t'.nt:ttttwhichthe
in case of default' The relevant

promoter shall be liable to pay the'allottee' l'^

section is reProduced below:

"(za)"interest"meanstherqtesofinterestpayablebythe
;;;k;;;;;l"in" 'uottee' 

qs the:Ise maY be'

iii'iit''n' -For 
the purpose'o!this ctause-

therateoYr't"'ii"[iilg'ani'S**theallotteebvthe
promoter'incase'1'i'i'ittitlall'biequaltotherateofinterest
whichthepromo,,,"iiii,i"irit,'opayfieallottee,incaseof
Or:{:i:?rrrst 

payabte by the promoter to the attctttee shatt be

':i#l;fr2,;';;:*!i;'::;r':::;;;i#?;:;:;;iii:'ii
thereon is refund.ed, i,rd th, interest payable by the allottee to

the promoter shat't [' fio^ tlte 
la.te ,ihe 

atlottee defaults in

payment to the p'oiotl' till the date it is paid;"

2T.onconsideration of documuni, ,urilable on tltota and submissions made

bythecomplainantsandtherespondent,theauthorityissatisfiedthatthe

respondent is in contravention of the provisions of the Act' The possession

1/
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of the subject unit was to be completed within a stipulated time i'e'' by

28.07.201':J.

28. However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return even after expiry of due date of

possession, Can claim both the assured return as weII as delayed possession

charges?

Zg.Toanswertheaboveproposition,itisworthwhiletoconsiderthatthe

assured return is payabre to the ailottees on account of provisions in the

BBA or atr addendum to the BBA' The assured return in this case is payable

as per ,,Addendum to builder uuya, ,!...*.nt"' The rate at which assured

returnhirsbeencommittedbyt|errlmot"erisRs-7150/:,..sq.ft.ofthe

Superareapermonthti[thecompletio,::thebuildinswnlchismorethan
ircumstances' If we compare this assured return

reasonable in the Present c'- - -'

withdelayedpossessionchargespayableunderprovisotoSectionlB[1)of

theAct,ZOt6,theassuredreturnismlcrr'uetterl..,'']iedreturninthis

caseispayableatRs.71,5001-permont.:l,completi"l:T,',dingwhereas

thedela'yedpossessionchargesarepayabieapproximatelynsso'|oo,::":

month.Bywayofassuredreturn,thepromoterhasassuredtheallotteethat

theyrruouldbeentitledforthis,,sPecificlm:":::]'completionof
constrtrction of the said uuitainji Moreover, the interest of the allottee is

protectedevenafterthecompletionofthebuildingastheassuredreturns

are par/abre even after compretion of the building, The purpose of delayed

possessionchargesafterduedateofpossessionisservedonpaymentclf

assured return after due date of possession as the same is to safeguard the

interestoftheallotteeastheirmoneyiscontinuedtobeusedbythe

promoterevenafterthepromisedduedateandinreturn,theyaretobe

paid erither the assured return or delayed possession charges whichever is

higher.
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30. Accordingl,T, the authority decides that in cases where assured return is

reasonable and comparable with the delayed possession charges under

Section LB and assured return is payable even after due date of possession

till the date of completion of the project, then the allottees shall be entitled

to assured. return or delayed possession charges, whichever is higher

without prejudice to any other remedy including compensation'

31. On considerration of the documents available on the record and submissions

made by tJhe parties, the complainants have sought the amount of unpaid

amount of assured return as per the addendum to builder buyer agreement'

As per the addendum to builder buyer agreement dated 28'07 '2010' the

promoter had agreed to pay to the comPlainant allottee Rs'71"50 l- per sq'

ft. on monthly basis till completion'lof the building' The said clause further

Lat it is the obligation of the respondent promoter to lease the

premises. lt is matter of record that the assured return was paid by the

respondent-promoter till September 2018 at the rate of Rs'71'50/- per sq'

ft., but later on after September 2018, the respondent refused to pay the

same by taking a plea of the Banning of unregulated Deposit Schemes Act'

ZL1,g.But that Act of 201,9 does not create a bar for payment of assured

returnsevenaftercomi-ngintooperatiol*1:nt:aymentsmadeinthis

regard are protected as per Section 21+1[iii) of the above-mentioned Act'

32.lnthe present complaint, oc/cc for the block in which unit of complainant

is situated has not been received by the promoter till this date' Perusal of

assured return clause mentioned in Addendum to BBA reveals that the

stage of offer of possession by respondent is not dependent upon the receipt

of occupation certificate. However, the Authority is of the view that the

ConstructioncannotbedeemedtocompleteuntiltheOC/CCisobtained

from thr: concerned authority by the respondent promoter for the said

project. 'fherefore, considering the facts of the present case' the respondent

is directed to pay the amount of assured return at the agreed rate i'e" @ /
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Rs.71.50 /- per sq.ft.per month from the date the payment of assured

return has not been made i.e. from october ?oLB till date of valid offer

of possession (post receipt of occupation certificate after completion

of the bu.ilding) and thereafter, Rs. 65/'per sq. ft. per month as

minimum guaranteed return up to 36 months from the date of receipt

of occupation certificate after the completion of the said building or

till the date the said unit is put on lease, whichever is earlier. Further,

the Autho,ritY declines to order payment of any amount on account of

delayed pr:ssession charges as their interest has been protected by granting

assured rr:turns till completion.of construction of the unit and thereafter

also up to 36 months at different .rie'f.om date of completion of the said

building c,r the said unit is put on lease, whichever is earlier'

33. The respondent is directed to pay the outstanding accrued assured return

amount till date at the agreed rate within 90 days from the date of this order

after adjustment of outstanding duei, if any, from the complainants and

r that amount would be payable with interest @ 9o/o p'a' till the

date of ac:tual realization.

34. Further, it is observed that the respondent had paid assured returns @

Rs.65/- per sq. ft. per month from March, }a8till september, 20lB to the

complainants as evident from Annexure R2 annexed by respondent at page

33 of the' reply. However, the respondent was duty bound to pay assured

returns@Rs.71.50/-tillthedateofvalidofferofpossessionaSper

AddenduLm to BBA date d,28.07.2010. Therefore, the respondent is directed

to pay the difference of assured return amount of Rs'6'5 l- per sq' ft' per

month from March, }ol}to September, 2018 along with interest @ 9o/o per

annum.

III. Common Area Maintenance Charges

35. The complainants have raised an issue that the respondent has wrongly

demanded payments on account of common area maintenance charges
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prior to receiving occupation certificate and without offering the possession

to the comPlainants'

36. The Real Iistate [Regulation and Development) Act' 20!6 mandates under

section 11-[4)[d) that the developer will be responsible for providing and

maintainingtheessentialservicesonreasonablechargestillthetakingover

of maintenance of the project by the association of the allottees' Section

19(6loftheRERAActalsostatesthateveryallottee'whohasenteredinto

an agreement for sale, to take an apartment' plot or building as the case may

be,undersection13shallberesponsibletomakenecessarypaymentsinr n!..::,i': ' -'fied in the said agreement for
the mantrer and within the time as specll

sale/BBA elrd shall pay within stiRullted time and appointed place' the

share of registration charges, municipal taxes' water and electricity charges'

maintenance charges' ground rent and othet tnilttt',tt,'n:'

37.rhe nexr question arises herein as t: o:: 
:':l-t:::":' 

maintenance

charges can be charged or made applicable' In this regard' the authority

State Consumer Disputes Redressal Forum
Places t'eference to the

decisiorrinShriAnilKumarChowdhuryVSDLFLimitedonT6,08.20L8,

wherein it has been held as under:'

"Maintenqnce Charge and Holding. Charge: -

According to ctowl ti ii cto"' .1+'s 
of tt'e tg'eement' the

'rir"irrt 
allottii shalt be tiable to pay the maintenance

charge on and lrom th9 date on which actual physical

possession is tat<ei ir on the expiry of thirty (30) ctays from the

date of issuon* oiin'' iotli" oirittiuion'whichever is earlier'
-ir"-pZ, 

,r,r^, oJ the Agreement' the OP/developer has no

authority rc demand maintenance for any period prior to

actuat physicat p;;;t;;;; beins handed over' Equattv the

\P/developr, ,nlit"ioiir,o autiority to dem,antl any holdins

charge as the delay in giuing.p.o'"""o' is on their own part and

;;;; ;, ; *, o ns 1i tv i i*n ot:a n s p o s s e s si o n ti tt d a te' H ow ev e r'

the complainant'iitt be tiable to'make payment on account of

government charges only upon receiving physicat possession of
"the 

Jlat and car parking space-from the 0P'

So far as claim if iJ comp.l'ainant for common focilities or

benefit like - swikiing poit' tennis court etc' are concerned'

the same ,onno'' U'"entertained because prior t'o lodging 
'/
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complaint, no permission was sought for in accord-ance with

Seciion 12(1i@ of the Act to file the complaint in o

representative capacity' Therefore, there is hardly any reason

to discuss about the common are1s and facilities of the complex'

as alleged complainant."....."""' """""' In

view if the discussion above, the complaint is allowed on

contest with the following directions: -

The Opposite Party is directed to deliver possession and to

execuie'the sale Deed in favour of the complainant on payment

iJ rtr^p duty and regisiration charges within 90 days from the

iot, op* oitoining Completion Certificate from the c:ompetent

authoritY.

The }pposite Party is directed not to claim any amount under

the head of
(a) cost of increased in areg' 

",,',,, ii''(i) pro-r'ate charges for arlainEi4g supply of electrical energy

and ii :

(c) }ther costs including government charges from final

statement of accounts, .m 
and

(d) maintenance for any period till handing over possesst(

id ii, hrolding inargi wnatsoever for withholding possession;

38. In yet another judgement titled as Dr. Mudit Kumar Vs Emaar MGF Land

Limited an 28.07.2020 psssed by the State Commission' Puniab wherein

it has been held that the promoter is not entitled to charge any maintenance

charges till the handing over of the possession of the plot to the allottee post

receipt 0f OC only. However, the amount accredited towards maintenance

charges should be maintained in a corpus and the builder cannot transfer

the proceeds or maintenance charges received from the allottees to his

Compan'F'S account, beCause SuCh money received for maintenance is not

his income in any way. The logic behind it, is that a builder is only a

facilitator for a limited amount of time and the onus of taking up the

responsibilityofmaintenanceoftheflatanditspremisesisontheresidents'

welfare association IRWAJ'

39. In light of the above-mentioned reasoning, the complainant-allottees shall

be liab|: to pay the common area maintenance charges on and from the date

on whir:h valid possession is offered to the complainant-allottees'

ffiHARERA
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G.VII Initiate penal proceedings under section 59 of RERA Act and impose

L}o/openalty oittre over-all cost of the proiect for non-registration of

proierct under RERA.

40. The planning branch of the

under the Provision of the

3 [1J of the Act.

authority is directed to take necessary action

Act of 2Ot6 for violation of proviso to Section

H. Directions issued by the Authority:
41. Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with

obligations cast upon the promoter as per the functions entrusted to the

Authority under Section 34(0 of the Act of 20t6:

L The respondent is directed to pay the amount of assured return at

the agreed rate i.e., @ 11s.71.50/- per sq. ft. per rnonth from the date

thre payment of assured return has not been made i'e' from 0ctober

ztl18 till date of a valid offer of possession [post receipt of the oc-

cupation certificate after completion of the building) and thereaf-

ter,Rs,65l-persq.ft.permonthasminimumguaranteedreturn

up to 36 months from date of receipt of occupation certificate after

the completion of the said building or till the date the said unit is

Put on lease, whichever is earlier'

IL T',he respondent is directed to pay the difference of assured return

amount of Rs.6.5 /- per sq. ft. per month from March, 2018 to

SePtember, 2018'

III. 'l'he respondent is directed to pay the above outstanding accrued

erssured return amounts till date along with interest rate of 9o/o per

zrnnum within 90 days from the date of this order after adjustment

of outstanding dues, if any, from the complainants and failing which

that amount would become payable with interest @ 9o/o p'a' till the

rlate of actual realization' Y
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IV. The complainant-allottees shall be liable to pay the common area

maintenance charges on and from the date on which valid posses-

sion is offered to the complainant-allottees post receipt of occupa-

tion certificate.

V. The respondent shall not charge anything from the complainants

which is not part of the buyer's agreement'

42. Complaint stands disPosed of.

43. File be consigned to the Registry'

Dated: 2'+.07.2024

RegulatorY AuthoritY,
Gurugram

( )
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