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BEFORE THE HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

ORDER
1,. The present complaint has been filed by the complainant/allottee under

Section 31 o,f the Real Estate (Regulation and Development) Act, 2016 [in

short, the Ar:t) read with Rule 2B of the Haryana Real -Estate fRegulation

and Developrment) Rules, 201.7 [in short, the Rules) for violation of Sectiorl

11,(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsillle for all obligations, responsibilities, and functions under thc

provisions of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.

complaint No. 4639 of 2023

4639 of ZO23
25.L0,2023
31.0L.2024
24.07.2024

Complainant

Respondent

Member

Complainant

Respondent

Complaint no.
Date of filing complaint
First date of hearing
Date of decision

Rishi Muni Bhardwaj
Resident of: B-3i54A, 1't floor, Sushant Lok-1,
Gurugram, Haryana -122022

Versus

Vatika Limited
Regd. office: Flzrt no. 621,A,6th Floor, Devika Towers, 6,

Nehru Place, Ne''ru Delhi - 110019
Corporate office: Vatika Triangle, Block A, Sushant Lok,
Gurgaon-12200',ZZ

CORAM:

Shri Ashok Sangwan

APPEARANCE:

Mr. Chaitanya Singhal [Advocate)

Ms. Ankur Berry' [Advocate)

Page 1 of24



Complaint No. 4639 of 2023

A. Unit and proiect'related details
Z. The particulars of the project, the details of sale consideration, the amount

paid by thg complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular fornt:

Sr.
No.

Particulars Details

1.

2.

3.

Name and location of the
project

"Vatika INXT CitY Center", village
Sihi, Shikohpur, SikanderPur Badha,

and Kherkidaula, Sector B1-85,

Gurugram
(Relocated from Vatika Trade Centre

vide addendum to BBA dated

30.L1..201,1,, annexed at Page 43 of

complaintl

Proiect area 10.72 acres

Nature of the Project Commercial comPlex

4.

5.

DTCF'license no. and validitY
status

1,22 of 2008 dated 1,4.06.2008 valid
upto 13.06.201.8

Namr: of the Licensee M/s Trishul Industries

6. RERA registered/ not
registered and validity status

Not Registered

13.11.2010
fPaee 19 of cornPlaint)

7.

8.

Date of buyer's agreement

Adderndum to BBA
(Provision as to PaY'ment of
Assured returns addgd)-

13.11.2010
[Page 40 of comPlaint)

9. eaaenau. to BBA I sO.t 1.201,1'

[Relocation from Vatika I tn'St 43 of complaint)

Trade Centre to INXT CirY 
I

CentreJ
101, 1't floor, Block B

fPage 46 of comdq!4q
l0Turit rt

1,1,. Unit area admeasuring 500 sq. ft.
fPaee 46 of comPlaint)

1,2. Assured return and lease

rentals clause

"The unit has been allotted to you with

an assured monthly return of Rs.65/' per

sq. ft. However, during the course of
construction tilt such time the building

in which your unit is situated offered for
rossession vou will be paid a! !!!itionq!
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follows:'This qddendumforms an integral part of

the buitder buYer agreement dated

13.11.201-0.
a)Till offer of Possession

Rs.77.50/' Per sq'ft'
b) After comPletion of - the
' 

iuilding Rs'65/- Per sq' ft'
You would be Paid an assured return

w.e.f. 73.77.2070 on a monthlY basis

Uilor" the 75th of each calendar

,month.'iie obtigation of the developer shall be

to leasi the Premises of which Your

1t"i iil part @ Rs.65/'per sq' ft' tn the

,'evoniiality the achieved .:',*': O^:*y.

@ er sq. ft The.refore,

the retirn payable to you shall be qs

aihieved in the case of bqlance

500/o of the increased rentqls"'

[Addendum'to BBA at Page 40 of

"h'i';;; 
rr"lo*r, than Rs'65/- Per sq' ft'

in Totto*ing would be aPPlicable:

1) If thi rental is less than Rs'65/-
' Pr sq. ft', then You shal.l be

'refunded 
@Rs'120/- Per sq:ft' for

,irry Rs'1/- bY which the

achieved rental is less than

Rs.65/- Per sq' ft'
2) If the a'chieve:d rental is higher
' ihon Rs.65/- Per sq' ft" then

500/o of the increased rental sholl

qccrue to You free of qnY

additionql sale consideration'

However, You will be requested to

pay additional sale consideration

@Rs.120/- Per sq' ft' for everY

iuprc of additional - .'?n'ol

comPlaint
Rs. 15,11,2501-
(As alleged by respondent at page 5 ofAt*t.d Returns received till

September, 2018

Rs.22,50,000/-
tet p". .luur. 2 of BBA at Page 22 of

comPlaint

Total sale consideration
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15. Amount paid by the
complainants

Rs.22,50,000/-
[As per clause 2 of BBA at page 22 of
complaintl

16. Occupation certificate Not obtained
1,7. Letter as to completion of

construction sent by
respondent to complainant

29.03.2016
(Page 47 of reply)

B. Facts of the complaint:
3. The complainant has made the following submissions:

a) That the respondent through public advertisement enticed the

complainant to invest their hard-earned money in its project "Vatika

Trade Centre" and made tall claims and promises of high quality

production and timely possession.

b) That being lured by such tall claims and promises of the respondent, the

complainant booked a commercial unit in the respondent's project

"Vatika llrade Centre" on 11.1 1,.201,0.

c) That a builder buyer agreement was executed between the parties on

t3.1.1.2Ct10. That the complainant was allotted unit no.204,located on

2nd floor, tower-A, having super area admeasuring 500 sq. ft. for a total

sales consideration of Rs.2 2,50,000 /-.

d)That the complainant had paid the entire sales consideration of

Rs.22,50r,000/- to the respondent on the date of execution of builder

buyer agreement by cheque no. 631318 dated 11.1.1.2010 drawn on

OBC Bank which was duly cleared upon presentation by the respondent.

e) That as per clause 2 of the agreement, the respondent had committed to

construct and deliver the possession of the unit within a period of 3

years from the date of execution of the builder buyer agreement which

comes tr: 13.11,.201,3. However, the respondent failed to construct and

handover the possession of unit on time,

fJ That as peT "ANNEXURE-A" of the agreement titled as "Addendum to the

Agreement" dated 13.11..201.0, the complainant was promised to get an

Page 4 of24
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assured monthly return of Rs.71.5 /- per sq. ft. ftill offer of possession)

and therr:after Rs. 65/- per sq. ft. per (after Completion of the building).

g) That on 27.07.201.1., the respondent sent a letter to the complainant

regarding "Relocation of Commercial Project- Vatika Trade Centre."

hJ That on .L 7.08 .201,1, the complainant entered into an "Addendum to the

Builder Builder Agreement" with the respondent according to which the

originally booked unit of the complainant in project "Vatika Trade

Centre"'uvas relocated in respondent's another project "Vatika INXT City

Centre." In terms of the addendum most of the terms of the builder

buyer agreement remained the same except for a few changes in the

recital clause.

i) That the respondent informed the complainant that they were now

allocatecl unit no. 101 on the L't floor, block-B admeasuring 500 sq. ft. in

project "Vatika INXT City Centre."

j) That on 29.03 .20!6, the respondent sent a letter to the complainant

regarding "Completion of construction work of block B of Vatika INXT

City Centre." The letter said that the building is complete and is

operational and ready for occupation. It was further stated that the

respondrent is in active discussions with a number of prospective

he property and expect to lease out substantial area in the

building in due course.

k) That the respondent told the complainants that their building is

completr: and further stated that that as per the terms and conditions of

the builcter buyer agreement (Annexure), the commitment charges shall

be revis,ed to Rs. 65/- per sq. ft. per month from the date of building

getting operational.

l) That the respondent has not obtained the occupation certificate of the

said tow'er till date. The respondent cannot offer possession or say that

the buikling is operational without obtaining the occupation certificate'
Page 5 of24
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That in the Iieu of the above stated letter the respondent had wrongly

reduced the monthly assured return payable to complainant from

Rs.71.5 ,/- to Rs.6 5l- per sq' ft' per month without getting the occupation

certificate and without offering possession of unit to the complainants'

The respondent is liable to pay a monthly assured return of Rs'71'5 per

sq. ft. till the offer of possession after receipt of occupation certificate

and not Rs.65/- per sq. ft per month. The respondent is also liable to pay

the difference of Rs.6.5/- per sq. ft. per month along with the interest

accruerl upon such payment as per the HARERA Rules '201'7 '

mJ That from 01.11.2010 till 31.03.2016 the respondent paid a monthly

assured return of Rs. 71.5 per sq. ft. per month to the complainants'

n) That fr:om 01.04.2016 to 31'Q$'2018 the respondent paid "reduced

monthlyassuredreturn,,fromRs.Tl.5/-toRs.65l-perSq'ft.permonth

to the rcomplainants'

o)Thatflromseptember20lBtilldatetherespondenthasnotpaidany

amount towards assured return to the complainants'

p)Thaton3l.l0.20lB,respondentsentanemailtocomplainants
regarding the "suspension of Assured Return Scheme"' The email stated:

"lnlightaftheintroductionofRERAAct2016whichnotonly
,rgrio;"-ih' ""or but alsa stipulates conditiorts attached to

^o't"tig, 
selling and delivering properties based on carpet area

as defined under ,n, iii and" aftei the coming of Banning of

U,,;;.;;;;,i deposit ,,ni^i' Act 2019, the Respontlent will not be

selling any properties witi commitment of assured returns or that

pays returns of any kind' n )nrtrn nnrmpnf I
All properties witl be sold on a down payment basis'

possessiontiniedbasisorconstructionlinkedbasis'"

q) That ,fr. .onrtruction of ifr. unit has been badly delayed which is

evident from the fact that as per clause 2 of the agreement' the

respondenthadpromisedtodeliverthepossessionofunitwithina

periodof36monthsfromthedateofexecutionofbuilderbuyer

agreementwhichcomesto13'1'1"2013'howevertilldatethe
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respondent has still not completed the project and has not received

"Occupation Certificate" for its project.

r) That the respondent had also wrongly demanded payments on account

of common area maintenance charges on 07.01,.2023 by sending a

demand notice of Rs.5,90 ,335 f , prior to receiving occupation certificate

and wittrout offering possession to the complainants till date.

s) That as per the details of license obtained by respondent from Director

General, Town and Country Planning Department, Government of

Haryana IDTCP), the respondent had purchased land measuring L0.71.8

Acres at village Sikhopur, Tehsil Sohna and District Gurugram. License

bearing no. 1.22 of 2008 dated 1.4.06.2008 valid up to 14.06.2016 for

omplex and to develop/construct thesetting up commercial c

commercial complex on the said land. That as on date the said license of

the respondent stands exPired.

t) That thr: respondent had not registered its project "Vatika INXT City

Centre" with RERA which contravenes the provision of Section 3 of

RERA A,ct,2016. Section 3(1) of the Haryana Real Estate (Regulation and

Developrment) Act,20L6 provides as under:

,'Provided that proiects that are ongoing on the date of the

commencement of the Act ond for which the completion certificate

has not been issued, the promoter shall make an application to the

Authority for registration of the said project within a period of 3

months from the date of commencement of this Act"'

Section 3(2) (bl of the Haryana Real Estate [Regulation and

Development) Act, 201,6 provides as under:

"No registration of the real estate proiect shall be required where

the piomoter has received completion certificate for a real estate

proiect prior to commencement of the Act"'

Thus, ttre project of the respondent is an on-going project since the

respondent did not have completion certificate and is liable to get the

project registered under RERA Act,2Ol-6 which the respondent failed to

do.
v
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uJ That based on the above it can be concluded that the respondent

miserably failed in completing the construction of the building and in

handling over the possession of the unit of the complainants in

accordance with the agreed terms and has committed grave unfair

practices and breach of the agreed terms'

vJ That the facts and issues of the present complaint are completely

identicarl to judgment dated 04.02.2022 titled "Mahesh chandra Saxena

versus ry'atika Limited" in complaint no. 443 0f 2021' passed by Hon'ble

RERA t\uthority, Gurugram wherein the Authority passed an order

directing the respondent to pay assured returns along with interest

uPon it.

Relief sought bY the comPlainant:

The complainant has sought the following relief[s):

i, Direct the respondent to pay the monthly assured return @ lLs'71'51'

per sq. ft. per month from September 2018 till date'

ii. Direct the respondent to to pay the difference of the assured return

amount of Rs.6.5 per sq. ft. per month i.e. {-Rs'71'51- minus Rs'65/-}

from APril 2016 till August 2018'

iii. Direct the respondent to pay interest upon the unpaid amount of

assured return.

iv. Direct the respondent to pay monthly assured rental of Rs. 65/- per sq.

ft. per month after receipt of occupation certificate and making valid

offer o,f possession to the complainant'

v. Direct the respondent to withdraw the common area maintenance

chargesandinterestchargesuponittillthetimeoccupationcertificate
isreceivedandpossessionisofferedtothecomplainants.

vi. Initiate penal proceedings under section 59 of RERA Act and impose

1,Oo/openalty of the over-all cost of the project for non-registration of

Proier:t under RERA'

5. On the da,te of hearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been committed in relation to

Sectionll[4JoftheActtopleadguiltyornottopleadguilty.
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D. Reply by the respondent.
6. The respondent contested the complaint on the following grounds vide its

reply dated 05.02.2024 andwritten submissions dated 20.06.2024:

aJ That the complainants have got no locus standi or cause of action to file

the present complaint, same being based on an erroneous interpretation

of the prr:visions of the Act as well as an incorrect understanding of the

terms and conditions of the BBA dated 13.11,.201.0.

b) That the present complaint is not maintainable or tenable in the eyes of

the law as the reliefs being claimed by the complainants cannot be said to

fallwithin the realm of jurisdiction of this Authority. Upon the enactment

of the Banning of Unregulated Deposit Schemes Act,2019, the 'Assured

Return' or any'Committed Returns' on the deposit schemes have been

he respondent company having taken no registration from the

SEBI board cannot run, operate, and continue an assured return scheme'

Further, the enactment of BUDS read with the companies Act,2013 and

the Comlpanies (Acceptance of DepositsJ Rules, 201.4, resulted in making

the assured return/committed return and similar schemes as unregu-

Iated schLemes as being taken within the definition of 'Deposit''

c) That the assured return scheme proposed and floated by the respondent

has become infructuous due to operation of law, thus the relief prayed for

in the pr,esent complaint cannot survive due to the operation of law. As a

matter of fact, the respondent duly paid an amount of Rs'15,11'250/- till

Septemtrer 2018.

d) That the commercial unit of the complainants was not meant for physical

possessi,on as the said unit was only meant for leasing purposes (Clause

32 - Le2sing Arrangements) [Claus e 32.1 (d) 'Deemed Possession') for

return of investment. Furthermore, the said commercial space shall be

deemed to be legally possessed by the complainants. Hence, the unit

Complaint No. 4639 of 2023
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booked by complainants is not meant for physical possession and rather

for comrrrercial gain onlY.

eJ That the complainants are seeking the relief of assured returns, and this

Authority has no jurisdiction to entertain the present complaint as has

been decided in the complaint case no.175 of 2018, titled as "Sh. Bharam

Singh an6 Ors. Vs. Venetian LDF Projects LLP" by the Authority itself.

f) That the Hon'ble High Court of Punjab and Haryana in CWP No' 26740 of

2022 titled as "vatika Limited vs. union of India & ors'", took cognizance

in respec:t of the Banning of unregulated Deposits Schemes Act,2019 and

restraine:d the Union of India and state of Haryana from taking coercive

steps in criminal cases registered against company for seeking recovery

against cleposits till the next date of hearing'

g) That the respondent promoter has always been devoted towards its cus-

tomer and have over the years kept all its allottees updated regarding

amendrnents in law, judgments passed by Hon'ble High courts and status

of development activities in and around the project' Vide e-mail dated

31.10.2018, the respondent sent a communication to all its allottees qua

the suspension of all return-based sales and further promised to bring

the detailed information to all the investors of assured return-based pro-

jects. In furtherance to the said email, the respondent sent another e-mail

dated 30.11.2018 further detailing therein the amendments in law re-

garding the SEBI Act, Bill No. B5 [Regarding the BUDS Act) and other stat-

utory c)ranges which led to stoppage of all the return based/ assured /

committed return based sales. The e-mail communication of 29'02'201'6

also confirmed to the allottees that the project was ready and available

for leasring. That the issue regarding stoppage of assured returns f com'

mitted return and reconciliation of all accounts as of July 2019 was also

communicated with all the allottees of the concerned project' Further the

respondent intimated to all its allottees that in view of the Iegal changes
Page 10 of24
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and formation of new laws the amendment to BBA vide Addendum would

be shared with all the allottees to safeguard their interest. That on

30.12.201-8 the allottees in the project were sent email regarding stop-

page of assured rentals and option was given that the allottee could

choose to shift to another project registered for getting the committed

returns benefit, that the complainant chose to sit over his right for last 6

years cannot pray for relief of assured return as the relief is time barred.

Thereafter on 25.02.2020, the respondent issued communication to all its

allottees regarding ongoing transaction and possible leasing of block A,

B, D, E and F in the project "Vatika INXT City Centre."

h)That complainant has instituted the present false and vexatious com-

plaint against the respondent who has already fulfilled its obligation as

defined under the BBA dated 1,3.1.7.2010 and issued completion of con-

structiorr letter on 29.03 .201,6. Further for the fair adjudication of griev-

ance as alleged by the complainants, detailed deliberation by leading the

evidence: aS well as cross-examination is required, thus only the Civil

Court has jurisdiction to deal with the cases requiring detailed evidence

for propr:r and fair adjudication.

i) That it is a matter of record and admitted by the complainants that the

uly paid the assured return to the complainants till Septem-

ber 2018, Further due to external circumstances which were not in con-

trol of the respondent, construction got deferred. That even though the

respondent suffered from setback due to external circumstances, yet the

respondent managed to complete the construction and duly issued letter

of completion of construction on 29.03.2016'

j) That reg;arding the issue of maintenance, in-terms of the allotment letter

and BBA dated L3.11.2070, the respondent was well within its rights to

engage appropriate agency for maintenance of the project and liability of
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payment of the maintenance charges would rest upon the allottee in ab-

sence of t.enant. Thus, the complainants are bound to pay all such charges

agreed upon at the time of executing the BBA. That admittedly the con-

struction of the building, where the unit of complainants is located com-

pleted in 2018 and thereafter maintenance agency was duly appointed

for regular upkeep of the Project.

k) That even though the assured return scheme was stopped in the year

20L8, yet the complainants chose to sit till2023, i.e., till the filing of the

present r:omplaint. The delay in claiming the relief of recovery of dues on

account rcf assured return non-payment, suffered from severe delay of 5

years. That the onus is upon the complainants to show that the alleged

cause of action, i.e., non-payment of assured returns arose in 2O1B and

nplainants did not file any such claim. That the inaction of the

complailants is a patent acquiescence, and they cannot demand recovery

of arrears after a massive delay of 5 years'

7. Copies of 3ll the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided bersed on these undisputed documents and submission made by

both the parties.

E. |urisdiction of the authoritY:
B. The authority observes that it has teruitorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction
g. As per notification no. 1,192/2017-ITCP dated 1,4.L2-2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatony Authority, Gurugram shall be the entire Gurugram District for

all purpos;es with offices situated in Gurugram' In the present case' the

project in question is situated within the planning area of Gurugram district' 
+/.
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Therefore, this authority has complete territorial jurisdiction to deal with

the present comPlaint.

E. II Subiec:t matter iurisdiction
l0.Section 11(+)ta) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per the agreement for sale. Section 11[4)[a) is

reproducecl as hereunder:

Section 11@)(a)
Be responsible for atl obligations, responsibilities and Junctions
under the provisions of this Act or the rules and regulations

mode thereunder or to the allottees as per the agreement for
:;ale, or to the associotion of allottees, as the case may be, till the

conveyance of all the apartments, plots or buildings, as the case

fi1a! b€, to the allottees, or the common areas to the association

of illottees or the competent outhority, as the case may be;

Section 34-Functions of the Authority:
34(J) of the Act provides to ensure compliance of the

obl"gations cast upon the promoters, the allottees and the real

estite agents under this Act and the rules and regulations made

thereunder,

11, So, in vievr of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by, the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the obiections raised by the respondent:
F.I Obiect.ion regarding maintainability of complaint on account of

comPlainant being an investor'
12. The respondent took a stand that the complainant is an investor and not the

a consumr:r and therefore, he is not entitled to protection of the Act and

thereby not entitled to file the complaint under Section 31 of the Act'

However, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if he contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon careful perusal of

all the terms and conditions of the buyer's agreement, it is revealed that the

complainant is a buyer, and has paid a considerable amount to the

respondent-promoter towards purchase of unit in its project' At this stage'
Page 13 of24
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it is important to stress upon the definition of term allottee under the Act'

thesameisreproducedbelowforreadyreference:
,,2(d),,allottee,,inrelationtoarealestateprojectmeQnstheperson

towhomaplot,apartmentorbuilding,osthecasemaybe,has
,been allotied, sold (whether as freehold or leasehold) or

otherwise transferred by the promoter, and includes the person

who subseqrritly acquires the said allotment through sale,

transfer or otheiwise but does not include a person to whom

such-plot,apartmentorbuilding'asthecqsemaybe'isgivenon
rent;"

13. rn view of the above-mentioned definition of "allottee" as well as all the

terms ancl conditions of the buyer's agreement executed between the

parties, it is crystal clear that the complainant is an allottee as the subject

unit was allotted to him by the promoter' The concept of investor is not

definedorreferredtointheAct.AsperthedefinitiongivenunderSection2

of the Act, there will be "promoter" and "allottee" and there cannot be a

party havi.ng a status of an "investor". ThuS, the contention of the promoter

that the allottee being an investor is not entitled to protection of this Act

also stancls rejected'

F.II Obiections regarding force Maieure'

].4.Therespondent-promoterhasraisedthecontentionthattheconstruction

of the unit of the complainant has been delayed due to some force maieure

circumstances. However, the respondent has failed to give details as to what

force majeure circumstances surfaced before it' Otherwise too' the

respondernt should have foreseen any such situations' Thus' the promoter

responde:nt cannot be given any Ieniency based on aforesaid reason' as it is

a well-settled principle that a person cannot take benefit of his own wrong'

F.III Pendency of petition before Hon'ble Puniab and Haryana High court

regarding assured return
15.TherespondenthasraisedanobjectionthattheHon,bleHighCourtof

Punjab I! Haryana in cwP No.26740 of 2022 titled as "Vatika Limited Vs'

Union of lndia & ors.", took the cogn izance in respect of Banning of

unregulatedDepositsSchemesAct,}Otgandrestrainedtheunionoflndia
Page 14 of24
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and the State of Haryana from taking coercive steps in criminal cases

registered against the Company for seeking recovery against deposits till

the next date of hearing'

16. With respect to the aforesaid contention, the authority place reliance on

order dated 22.11.2023 in cwp No.26740 of 2022 [supra), whereby the

Hon'ble Punjab and Haryana High Court has stated that-

"..'thereisnostayonadiudicationonthependingcivil
appeals/petitionsbeforetheRealEstateRegulatoryAuthority
asalsoagainsttheinvestigatingagenciesandtheyareat
libertytoproceedfurtherintheongoingmattersthatare
pending with them' There is no scope for any further

clarification'"

Thus, in view of the above, the authority has decided to proceed further with

the present matter'

G. Findings on relief sought by the complainant'
G.l Dir,ectthe respord"rrtio pay the monthly assured return @ Rs'71'5/-

per sq. ft. per month from September 2018 till date'

G.II Direci the respondent to to pay ttre difference of the assured return

arnount of Rs.6.5 per sq. ft. per month i.e. {-Rs'71'5/' minus Rs'65/-}

frorm APril 2OL6 till August 2018'

G.III Direct the respondent to pay interest upon the unpaid amount of

assured return'
G.IV Direct the respondent to pay monthly assured ren-tal of Rs' 651- per

sq. ft. i., -orrth after reieipt of occupation certificate and making

valid off". of possession to the complainant'

17. The above-mentioned reliefs sought by the complainant are being taken

together as the findings in one rerief will definitery affect the result of the

other relief and the same being interconnected'

18. The complainant is seeking unpaid assured returns on monthly basis fronl

the respondent as per the agreed terms' It is pleaded that the respondent

has not complied with the terms and conditions of the agreement' Though

for some time, the assured returns were paid but later on, the respondent

refused to pay the same by taking a plea of the Banning of Unregulated

Deposit Schemes Act,2019. But that Act does not create a bar for payment

ofassuredreturnsevenaftercomingintooperationandthepaymentsmade
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in this regard are protected as per sectio n z($[iiiJ of the above-mentioned

Act. However, the plea of respondent is otherwise and who took a stand that

though it paid the amount of assured return up to the September 201B but

did not pa),assured return amount after coming into force of the Act of 20t9

as the same was declared illegal.

19. The Act of 2Ot6 defines "agreement for Sale" means an agreement entered

into between the promoter and the allottee [Section 2[c)]' An agreement for

sale is defined aS an arrangement entered between the promoter and

allottee with freewill and consent of both the parties. An agreement defines

the rights and liabilities of both the parties i.e., promoter and the allottee

and marks the start of new contractual relationship between them' 'fhis

contractual relationship gives rise to future agreements and transactions

between them. The different kinds of payment plans were in vogue and legal

within ther meaning of the agreement for sale' one of the integral part of this

agreement is the transaction of assured return inter-se parties' 'l'he

"agreement for sale" after coming into force of this Act (i'e" Act of 20t6)

shall be in the prescribed form as per rules but this Act of 2016 does not

rewrite the "agreement" entered between promoter and allottee prior to

coming into force of the Act as held by the Hon'ble Bombay High court in

case Nee lkamal Realtors suburban Private Limited and Anr' v/s union

of India <9 ors., (writ Petition No. 2737 of 2077) decided on 06'72'2017'

Since the agreement defines the buyer-promoter relationship therefore' it

can be saLid that the agreement for assured returns between the promoter

and allotllee arises out of the same relationship. Therefore, it can be said that

the real r:state regulatory authority has complete jurisdiction to deal with

assured return cases as the contractual relationship arise out of agreement

for sale only and between the same parties as per the provisions of section

11t4) [a) of the Act of 2016 which provides that the promoter would be
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responsible for all the obligations under the Act as per the agreement for

sale till the execution of conveyance deed of the unit in favour of the allottee.

20. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark

Apartments Pvt. Ltd. (complaint no 747 of 2015), and Sh. Bharam Singh

&Anr. Vs. Venetain LDF Projects LLP" (supra), it was held by the authority

that it has no jurisdiction to deal with cases of assured returns. Though in

those cases, the issue of assured returns was involved to be paid by the

builder to an allottee but at that time, neither the full facts were brought

before the authority nor it was argued on behalf of the allottees that on the

basis of contractual obligations, the b.uilder is obligated to pay that amount'

However, there is no bar to take a different view from the earlier one if new

facts and law have been brought before an adjudicating authority or the

court. Therre is a doctrine of "prospective overruling" and which provides

that the law declared by the court applies to the cases arising in future only

and its applicabiliry to the cases which have attained finality is saved

because the repeal would otherwise work hardship to those who had

trusted to its existence. A reference in this regard can be made to the case

of sarwan Kumar & Anr vs, Madan Lal Aggarwal Appeal (civil) 1058 of

2003 decided on 06.02.2003 and wherein the hon'ble apex court observed

as mentioned above. So, now the plea raised with regard to maintainability

of the conrplaint in the face of earlier orders of the authority in not tenable'

The authority can take a different view from the earlier one on the basis of

new facts and law and the pronouncements made by the apex court of the

land. It is now well settled preposition of law that when paynlent of assured

returns is; part and parcel of builder buyer's agreement [maybe there is a

clause in that document or by way of addendum, memorandum of

understanding or terms and conditions of the allotment of a unit), then the

builder is liable to pay that amount as agreed upon and can't take a plea that

it is not liable to pay the amount of assured return. Moreover, an agreement
PageLT of24
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for sale defines the builder-buyer relationship. So, it can be said that the

agreement. for assured returns between the promoter and an allotee arises

out of the same relationship and is marked by the original agreement for

sale. Therefore, it can be said that the authority has complete jurisdiction

with respect to assured return cases as the contractual relationship arises

out of the 2greement for sale only and between the same contracting parties

to agreement for sale.

21. The money was taken by the builder as deposit in advance against allotment

of immovable property and its possession was to be offered within a certain

period. However, in view of taking iale consideration by way of advance'

the builder promised certain amount by way of assured returns for a certain

period. $6, oh his failure to fulfil that commitment, the allottee has a right to

approach the authority for redressal of his grievances by way of filing a

complaint.

Zl.Thebuilder is liable to pay that amount as agreed upon and can't take a plea

that it is not liable to pay the amount of assured return' Moreover' an

agreement defines the builder/buyer relationship' So, it can be said that the

agreemelrt for assured returns between the promoter and allotee arises out

of the sarne relationship and is marked by the original agreement for sale

23.ltis not disputed that the respondent is a real estate developer' and it had

not obtained registration under the Act of 2ot6 for the project in question'

However, the project in which the advance has been received by the

developerr from the allottee is an ongoing project as per section 3(1J of the

Act of 2o1.6and, the same would fall within the jurisdiction of the authority

for givirrg the desired rerief to the comprainant besides initiating penal

proceedings. So, the amount paid by the complainant to the builder is a

regulated deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on'
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24.On consideration of documents available on record and submissions made

by the conrplainants and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. The agreement

executed tletween the parties on 13.1,1,.201,0, the possession of the subject

unit was to be delivered within stipulated time i.e., 13.11,.2013.

25.1t is worthwhile to consider that the assured return is payable to the

allottees on account of provisions in the buyers agreement or an addendum

to the buyers agreement. The assured return in this case is payable as per

"Annexurer A - Addendum to the agreement dated 13.1.1,.2010". The rate at

which assured return has been committed by the promoter is Rs. 71,.5 /- per

sq. ft. of the super area per month which is more than reasonable in the

present circumstances. By way of assured return, the promoter has assured

the allottr:e that they would be entitled for this specific amount till

completion of construction of the said building. Moreover, the interest of

the allotte,es is protected even after the completion of'the building as the

assured rerturns are payable for the first 3 years after the date of completion

of the project or till the date of said unit/space is put on lease, whichever is

earlier.

26. Onconsideration of the documents available on the record and submissions

made by the parties, the complainants have sought the amount of unpaid

amount of assured return as per the terms of buyer's agreement and

addendunr executed thereto along with interest on such unpaid assured

return, A:; per Annexure A of buyer's agreement dated 1,3'11"2010, the

promoter had agreed to pay to the complainant-allottee Rs.71 .5 /- per sq. ft.

on monthly basis till completion of the building and Rs.65/- per sq. ft' on

monthly basis after the completion of the building. The said clause further

provides that it is the obligation of the respondent promoter to lease the

premises. It is matter of record that the amount of assured return was paid

by the respondent promoter till September Z01B but later ol, the
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respondent refused to pay the same by taking a plea of the Banning of

unregulated Deposit Schemes Act, 201,9. But that Act of 201.9 does not

create a bar for payment of assured returns even after coming into

operation and the payments made in this regard are protected as per

Section 2[4][iii) of the above-mentioned Act.

27.|n the present complaint, vide letter dated 29.03.2016, the respondent has

intimated the complainants that the construction of subject tower is

complete'wherein the subject unit is located. However, OC/CC for that block

has not been received by the promoter till this date. Perusal of assured

return clause mentioned in Addendum to BBA reveals that the stage of offer

of possesrsion by respondent is not dependent upon the receipt of

occupation certificate. However, the Authority is of the view that the

construction cannot be deemed to complete until the OC/CC is obtained

from the concerned authority by the respondent promoter for the said

project. Therefore, considering the facts of the present case, the respondent

is directerl to pay the amount of assured return at the agreed rate i.e., @

Rs.71.50 /- per sq.ft.per month from the date the payment of assured

return has not been made i.e. from October 2OlB till date of valid offer

of possession (post receipt of occupation certificate after completion

of the building) and thereafter, Rs. 65/- per sq. ft. per month as

minimunr guaranteed return up to 36 months from the date of receipt

of occupzrtion certificate after the completion of the said building or

till the date the said unit is put on lease, whichever is earlier. The

respondent is directed to pay the outstanding accrued assured return

amount till date at the agreed rate within 90 days from the date of this order

after adju,stment of outstanding dues, if any, from the complainants and

failing which that amount would be payable with interest @ 90/o p.a. till the

date of actual realization.
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28. Further, it is observed that the respondent had paid assured returns @

Rs.65/- per sq. ft. per month from April, 201'6 till September' 2018 to the

complainants as evident from Annexure R2 annexed by respondent at page

31 of the reply. However, the respondent was duty bound to pay assured

returns@Rs.71.5/-tillthedateofvalidofferofpossessionaSper
Addendu,m to BBA dated 13.11.2010. Therefore, the respondent is directed

to pay the difference of assured return amount of Rs'6'5 l- per sq' ft' per

month frrcm April, 2ot6 to September, 20LB along with interest @ 9o/o per

G.V Direct the respondent to withdraw the common area maintenance

charges and interesi charges upon it,till the time occupation certificate is

receivedandpossessionisofferedtothecomplainant.
29. The .o,oprrl,ir"nlt ;;;. t"i*a an issue that the respondent has wrongly

demanded payments on account Of common area maintenance charges

prior to receiving occupation certificate and without offering the possession

to the complainu:t'-. 
,^-, ^. nandates under

30. The Real Estate [Regulation and Deve':::t") Ott 
1:'1i

section 11(4)[d) that the developer will be responsible for providing and

maintaining the essential services on reasonable charges till the taking over

of maintenance of the project UV 
lfre 

association of the allottees' Section

19t6) of the RERA Act also states that every allottee' who has entered into

an agreement for sale, to take an apartment, plot or building as the case may

be, under Section 13 shall be responsible to make necessary payments in

the manner and within the time as specified in the said agreement for

sale/BIIA and shall pay within stipulated time and appointed place' the

share of registration charges, municipal taxes, water and electricity charges'

maintenance charges, groulld rent and other charges, if any.

31.The nerxt question arises herein as to from which date the maintenance

charges can be charged or made applicable' In this regard' the authority

places reference to the stqte consumer Disputes Redressal Forum
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decision i1 Shrf Anil Kumar Chowdhury Vs. DLF Limited on 76,08.2078'

wherein it. has been held as under:

"Maintenance Charge and Holding Charge: -

According to clause 70 or clause 14.3 of the Agreement, the

apartment allottee shall be liable to pay the maintenance

charge on and from the date on which qctual physicol

possession is taken or on the expiry of thirty (30) days from the

date of issuance of the Notice of Possession, whichever is earlier,

AspertermsoftheAgreement,theOP/developerhasno
authority to demand maintenance for any period prior to
actual physical possession being handed over. Equally the

7P/developer shall have no authority to demand any holding

charge as the delay in giving possession is on their own part and

they are wrongfully withholdi4g possession till date, However,

the complainant witt be liabte to make payment on account of
government charges only upon receiving physical possession of
the flat and car parking si;pace from the 0P'

So far as claim of the coinpldiinant for common facilities or

benefit like - swiiming pool, tenns court etc. are concerned,

the same aonnot be entertqined because prior to lodging

complaint, no permissiotn was s;ought for in accordance with

seciion 12(1)(c) of the Act to file the complaint in a

representative capacity. Therefore, there is hardly any reason

to discuss about the common areqs and facilities of the complex,

as alleg ed complainant..., " "',, " "' 1 " " " " " " " " " " " " " " " " " -: " " " "." 
l n

view iy the d'iscussion above, the complaint is allowed on

contest with the following directions: '
The 1pposite Party is directed to deliver possession and to

execute the sale Deed in favour of the complainant on payment

ofstampdutyandregistrationchargeswithing0daysfromthe
date after obtaining completion certificate from the competent

authoritY.

ThelppositePartyisdirectednottoclaimanyamountunder
the head of
(a) cost ofincreased in area'

(b)pro-ratechargesforarrangingsupplyofelectricalenergy
and
(c)\thercostsincludinggovernmentchargesfromfinal
statement of accounts,
(d) mainteiance for any period till handing over possession and

(e) any holding charge whatsoever for withholding possession;

3l.lnyet another judgement titled as Dr. Mudit Kumar Vs Emaar MGF Land

Limited on 28.07.2020 passed by the state commission, Puniab wherein

it has been held that the promoter is not entitled to charge any maintenance
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charges till the handing over of the possession of the plot to the allottee post
receipt of oC only. However, the amount accredited towards maintenance
charges should be maintained in a corpus and the builder cannot transfer
the proceeds or maintenance charges received from the allottees to his
company's account, because such money received for maintenance is not
his income in any way. The logic behind it, is that a builder is only a

facilitator for a limited amount of time and the onus of taking up the
responsibility of maintenance of the flat and its premises is on the residents,
welfare association [RWA).

33' In light o'f the above-mentioned reasoning, the complainant-allottees shall
be liable to pay the common area rnuint.nrnce charges on and from the date
on which valid possession is offered to the complainant-allottee post receipt
of occup;rtion certificate.

G.VI Initiate penal proceedings under section 59 of RER4 Act and impose
LOa/o penalty of the over-all cost of the project for non-registration of
proiect under RERA.

34' The planning branch of the authority is directed to take necessary actiop
under the provision of the Act of 2016 for violation of proviso to Section

3(1) of the Act.

H. Directions issued by the Authority:
35. Hence, thLe Authority hereby passes this order ancl issues the following

directions under Section 37 of the Act to ensure compliance with
obligations cast upon the promoter as per the functions entrusted to the
Authority under Section 34(t) of the Act of 2016:

I. The respondent is directed to pay the amount of assured return at the.

agreed rate i.e., @ Rs.71.50/- per sq. ft. per month from the date the
payment of assured return has not been made i.e. from October 2O7g

till the date of a valid offer of possession (post receipt of the occupa-

tion certificate after completion of the building] and thereafter, Rs.

65/- per sq. ft. per month as minimum guaranteed return up to 36
l/
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months from date of receipt of occupation certificate after the com-
pletion of the said buirding or tiil the date the said unit is put on rease,
whichever is earlier.

The respondent is directed to pay the difference of assured return
amount of Rs.6.5/_ per sq. ft. per month from April, 201.6 to
Septemb er,201.8.

The respondent is directed to pay the above outstanding accruecr as_
sured return amounts tilr date arong with interest rate of go/o per an_
nun) within 90 days from the date of this order after adjustment of
outs;tanding dues, if any, from the comprainant and fairing which that
amount would become payable with interest @ 9o/op.a. till the date of
actual realization.

IV' The complainant-allottee shall be liable to pay the common area
maintenance charges on and from the date on which valid possession
is offered to the complainant-allottee post receipt of occupation cer-
tificzrte.

v' The respondent shall not charge anything from the complainant
which is not the part of the buyer,s agreement.

36. Complaint stands disposed of.

37. File be conrsigned to the Registry.

As
(M )

Haryana Estate
Regulatory Authority,

Gurugram

II.

III.

Dated: 24.02.2024
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