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Member

Complainant
Respondent

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and Development) Act. 2016 (in

short, the Act) read with Rule 28 of the Haryana Real -Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of Section

11(4)(a) of the Act wherein itis inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the

provisions of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se,
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A. Unit and project-related details

Complaint No, 4639 of 2023

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:
Sr. | Particulars Details
No.
1. | Name and location of the “Vatika INXT City Center”, village
project Sihi, Shikohpur, Sikanderpur Badha, |
and Kherkidaula, Sector 81-85,
Gurugram
[Relocated from Vatika Trade Centre
vide addendum to BBA dated
i 80:11.2011, annexed at page 43 of
| complaint)
2. | Project area | 1072 acres
3. | Nature of the project Commercial complex
4. | DTCP license no. and validity | 122 of 2008 dated 14.06.2008 valid
status upto 13.06.2018
5. | Name of the Licensee M/s Trishul Industries
6. | RERA registered, not Not Registered
registered and validity status | |
7. | Date of buyer’s agreement | 13.11.2010
[Page 19 of complaint)
8. | Addendum to BBA 13.11.2010
(Provision ag ta payment of| (Page 40 of complaint)
Assured returns added) ]
9, | Addendum to BBA 30.11,2011
(Relocation from - Vatika | (Page 43 of complaint)
Trade Centre to INXT City
Centre) Il
10. | Unit neo. 101, 1* floor, Block B
(Page 46 of complaint]
11. | Unit area admeasuring 500 sq. fi.
(Page 46 of complaint)
12. | Assured return and lease “The unit has been allotted to you with
rentals clause an assured monthly return of R5.65/- per |
sq. ft However, during the course of
construction till such time the building
in which your unit is situated aoffered for
possession you will be paid an additional |
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fallows:

| The obligation
to lease the premises of which your

| 2 1f the achieved rental is higher

flat is part @ Rs.65/- per sq. ft In the
‘eventuality the
“Lhigher or lower

return of Rs.6.50/- er sq. ft Therefore,
the return payable to you shall be as

This addendum forms an integral part of
the buflder buyer ogreement dated
13.11.2010,

a)Till  offer of possession
Rs.71.50/- per sq. ft.
bjAfter completion the

building Rs.65/- per sq. ft.
vou would be paid an assured return
w.ef 13.11.2010 on a monthly basis
before the 15% of each calendar
manth
of the developer shall be

achieved return being

; than Rs.65/- per sq. ft

e following would be applicable:

1) If the rental is less than Rs.65/-
per sq. then you shall be
refunded @Hs, 120/ per sq ft. for
gvery Rsl/- by which the
_&Hﬂﬁd rental is less than

. Rs.65/-persq. ft

" than Rs.65/- per sq. [t then
50% of the increased rental shall
accrug  fo  you free of any

‘| vadditgnal sale consideration.
" However, you will be requested to
pay additional sale considera tian
@Rs:120/- per sq ft for every
rupee  of additional rental
achieved in the case af balance
50% of the increased rentals.”
(Addendum to BBA at page 40 of
complaint)

13

Assured Returns received till
September, 2018

Rs. 15,11,250/-
(As alleged by respondent at page 5 of
reply)

14.

Total sale consideration

Rs.22,50,000/-
(As per clause 2 of BBA at page 22 of

_—

complaint]
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15. | Amount paid by the Rs.22,50,000/-
complainants [As per clause 2 of BBA at page 22 of
complaint)
16. | Occupation certificate Not obtained

17. | Letter as to completion of|29.03.2016
construction sent by | (Page 47 of reply)
respondent to complainant

B. Facts of the complaint:
3. The complainant has made the following submissions:
a)That the respondent through public advertisement enticed the

complainant to invest their hard-earned money in its project “Vatika
Trade Centre” and made tall elaims and promises of high quality
production and timely possession. .

b) That beinglured hgmmmmﬁemmmﬁ of the respondent, the
complainant booked a commercial unit in the respondent’'s project
“Vatika Trade Centre” on 11.11.2010.

¢} That a builder buyer agreement was executed between the parties on
13.11.2010, That ﬁ'ih t@pﬁﬂﬂ@ﬂ a!{utt&d unit no. 204, located on
294 floor, tower-A, having super area admeasuring 500 sq. ft. for a total
sales consideration of R5.22,50,000/-.

d)That the complainant had paid the entire sales consideration of
Rs.22,50,000/- to the r%pﬁﬁﬂeﬁvriurgﬁe date of execution of builder
buyer agreement by chegque no. 631318 dated 11.11.2010 drawn on
OBC Bank which was duly cleared upon presentation by the respondent.

e) That as per clause 2 of the agreement, the respondent had committed to
construct and deliver the possession of the unit within a period of 3
years from the date of execution of the builder buyer agreement which
comes to 13.11.2013. However, the respondent failed to construct and
handover the possession of unit on time.

f) That as per "ANNEXURE-A" of the agreement titled as "Addendum to the

Agreement” dated 13.11.2010, the complainant was promised to get an
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assured monthly return of Rs.71.5/- per sq. ft. (till offer of possession)
and thereafter Rs. 65/- per sq. ft. per (after Completion of the building).

g) That on 27.07.2011, the respondent sent a letter to the complainant

regarding "Relocation of Commercial Project- Vatika Trade Centre.”

h)That on 17.08.2011 the complainant entered into an "Addendum to the

Builder Builder Agreement” with the respondent according to which the
originally booked unit of the complainant in project "Vatika Trade
Centre” was relocated in respondent’s another project "Vatika INXT City
Centre.” In terms of the addendum most of the terms of the builder
buyer agreement remained fhﬂ same except for a few changes in the

recital clause. Tl

i) That the respnndtnt."iﬁlfhﬂﬁ!ﬁ'%.:ﬂmp\ainant that they were now

allocated unit no. 101 on the 1% floor, block-B admeas uring 500 sq. ft. in
project "Vatika INXT City Centre.”

j) That on 29.03.2016, the respondent senf a létter to the complainant

regarding “Completian of construction work of block B of Vatika INXT
City Centre." The letter said that the building is complete and is
operational and ready for occupation. It was further stated that the
respondent is in activ MMW&{‘-}?EH a number of prospective
tenants for the property and expeet to lease out substantial area in the

building in due course.

k) That the respondent told the complainants that their building is

1)

complete and further stated that that as per the terms and conditions of
the builder buyer agreement (Annexure), the commitment charges shall
be revised to Rs. 65/- per sq. ft. per month from the date of building
getting operational,

That the respondent has not obtained the occupation certificate of the
said tower till date. The respondent cannot offer possession er say that

the building is operational without obtaining the occupation certificate.
Page 50l 24
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That in the lieu of the above stated letter the respondent had wrongly
reduced the monthly assured return payable to complainant from
Rs.71.5 /- to Rs.65 /- per sq. ft. per month without getting the occupation
certificate and without offering possession of unit to the complainants,
The respondent is liable to pay a mo nthly assured return of Rs.7 1.5 per
sg. ft. till the offer of possession after receipt of occupation certificate
and not Rs.65 /- per sq. ft per month. The respondent is also liable to pay
the difference of Rs.6.5/- per sg. ft. per month along with the interest
accrued upon such payment asper the HARERA Rules, 2017.

m) That from 01.11.2010 till 31.03.2016 the respondent paid a monthly

n)

o)

p)

assured return of Rs. 715 periq*ﬁfpa; month to the complainants,
That from 01.04.2016 to 31;03:#&1‘3 the respondent paid “reduced
monthly assured return” from Rs. 71.5/-toRs. 65/- per sq. ft. per mo nth
to the complainants.
That from Septﬂﬁ:ﬁ,er 2018 till date the respendent has not paid any
amount towards assured return to the camplainants.
That on 31.10,2018, respondent sent an email to complainants
regarding the "Suspe nsion of Assured Return Scheme”, The email stated:
“In light of the ntroduction i RERAAct/2016 which not only
regulates the seetar but alse stipulates conditions attached to
marketing, selling and delivering properties based on corpet ared
as defined under the Act and after the coming of Banning of
Unregulated deposit schemes Act 2019, the Respandent will not b
selling any properties with commitment of assured refurns or that
pays returns of any kind.

All properties will be sold on a down payment basis,
passession linked basis or construction linked basis.”

That the construction of the unit has been badly delayed which is
ovident from the fact that as per clause 2 of the agreement, the
respondent had promised to deliver the possession of unit within a
period of 36 months from the date of execution of builder buyer

agreement which comes to 13.11.2013, however till date the
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respondent has still not completed the project and has not received
"Occupation Certificate” for its project.
That the respondent had also wrongly demanded payments on account
of common area maintenance charges on 07.01.2023 by sending a
demand notice of Rs.5,90,335/, prior to receiving occupation certificate
and without offering possession to the complainants till date.
That as per the details of license obtained by respondent from Director
General, Town and Country Planning Department, Government of
Haryana (DTCP), the respondent had purchased land measuring 10.718
Acres at village Sikhopur, Tehsil S{Erh na and District Gurugram, License
bearing ne. 122 of 2008 ﬂatlétli’. ltéﬂﬁ.{ﬂﬂ'ﬁ valid up to 14.06.2016 for
setring up -:ﬂmmi.aﬁi:ﬁi e@ﬂ'rp-lék— ‘and o develop/construct the
commercial complex on th esaid lahd. Thatason date the said license of
the respondent stands expired.
That the respondent had not registered Its project "Vatika INXT City
Centre” with RERA which cnﬂr%emss the provision of Section 3 of
RERA Act, 2016. Saction 3(1) uftlldf-lrﬁrgm Real Estate (Regulation and
Development) Act, 2016 prnﬁ:i&s as under:

"Provided that p a%:e ‘ongoing, on the date of the

commengemento the completion certificate
has not been fssu rheprﬂmbmr I make an application te the

Authority for registration of the seid profect within a period of 3
manths from the date of commencement of this Act”

Section 3(2) (b) of the Haryana Real Estate (Regulation and

Development) Act, 2016 provides as under:

“Wo registrotion of the real estate profect shall be required where
the promoter has received completion certificate for a real estate
project prior to commencement of the Act”

Thus, the project of the respondent is an on-going project since the
respondent did not have completion certificate and is liable to get the
project registered under RERA Act, 2016 which the respondent failed to
do.

Page 7 of 24

¥



uj

v)

HARERA
® GURUGRAM | complaint No. 4639 of 2023

That based on the above it can be concluded that the respondent

miserably failed in completing the construction of the building and in
handling over the possession of the unit of the complainants in
accordance with the agreed terms and has committed grave unfair
practices and breach of the agreed terms.

That the facts and issues of the present complaint are completely
identical to judgment dated 04.02.2022 titled "Mahesh Chandra Saxena
versus Vatika Limited" in Complaint no, 443 of 2021 passed by Hon'ble
RERA Authority, Gurugram wherein the Authority passed an order
directing the respondent to pay assured returns along with interest

upon it. Avobls

C. Relief sought by lhe_mniphﬁ;ll?h s,
4, The complainant has sought the following relief(s):

1.

o
I

iil.

v,

vi.

Direct the respondent to pay the monthly assured return @ Rs.71.5 f-
per sq. ft. per month from September 2018 till date.

Direct the respondent to to pay the _ﬁiﬂ“ﬁrgh_é;e of the assured return
mount of Rs.6S per sq. ft. per month fe. {-Rs.71.5/- minus Rs.65/-}
from April 2016 till August 2018.

Direct the respondent to pay interest upan the unpaid amount of
assured return.

Direct the respendent te pay ma thiy:assured rental of Rs. 65/- per sq.
ft, per month after receipt of occupation certificate and making valid
offer of possession to the complainant.

Direct the respondent to withdraw the common ared maintenance
charges and interest charges upon it till the time occupation certificate
is received and possession is offered to the co mplainants.

Initiate penal proceedings under section 59 of RERA Act and impose
10% penalty of the over-all cost of the project for non-registration of
project under RERA.

e (n the date of hearing, the authority explained to the respondent-p romaoter

about the contraventions as alleged to have been committed in relation to

Section 11(4) of the Act to plead guilty or not to plead guilty.
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D. Reply by the respondent.
6. The respondent contested the complaint on the following grounds vide its

reply dated 05.02.2024 and written submissions dated 20.06.2024:

a) That the complainants have got no locus standi or cause of action to file
the present complaint, same being based on an erroneous interpretation
of the provisions of the Act as well as an incorrect understanding of the
terms and conditions of the BBA dated 13.11.2010.

b) That the present complaint is not maintainable or tenable in the eyes of
the law as the reliefs being claimed by the complainants cannot be said to
fall within the realm ::rf}uris&fﬁﬁ;nﬁf this Authority, Upon the enactment
of the Banning of Unregylatﬁd-ﬁﬂpﬁﬁit Schemes Act, 2019, the "Assured
Return’ or any ‘Committed Eﬁk_:}lmj#:m the deposit schemes have been
banned. The respondent cump'anyhawrtg taken no registration from the
SEBI board cannof run, operate, and continue an assured return scheme.
Further, the enactment of BUDS read with the companies Act, 2013 and
the Companies (Aéceptance of Deposits) Rules, 2014, resulted in making
the assured return/committed return and similar schemes as unregu-
lated schemes as being taken w1thin the definition of 'Deposit.’

c) That the assured return scheme proposed and floated by the respondent
has become infructuousdue to ::_p%é,ﬂ&ﬁm‘ law, thus the relief prayed for
in the present complaint cannot survive due to the operation of law. As a
matter of fact, the respondent duly paid an amount of Rs.15,11,250/- tll
September 2018,

d) That the commercial unit of the complainants was not meant for physical
possession as the said unit was only meant for leasing purposes (Clause
32 - Leasing Arrangements) (Clause 32.1 (d] "Deemed Possession’) for
return of investment. Furthermore, the said commercial space shall be

deemed to be legally possessed by the complainants. Hence, the unit
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|
booked by complainants is not meant for physical pessession and rather

for commercial gain only,

e) That the complainants are seeking the relief of assured returns, and this
Authority has no jurisdiction to entertain the present complaint as has
been decided in the complaint case no. 175 of 2018, titled as "Sh. Bharam
Singh and Ors. Vs. Venetian LDF Projects LLP" by the Authority itself.

f) That the Hon'ble High Court of Punjab and Haryana in CWP No. 26740 of
20272 titled as “Vatika Limited Vs. Union of India & Ors.”, took cognizance
in respect of the Banning of Unregulated Deposits Schemes Act, 2019 and
restrained the Union of India a:;ﬂsmte of Haryana from taking coercive
steps in criminal cases regtstered against company for seeking recovery
against deposits till: Mnutﬂmmm

g) That the respondent promoter hasalways been devoted towards its cus-
tomer and have over the years kept all its allottees updated regarding
amendments in law, judgments passed by Hon'ble High Courts and status
of development activities in and around, the project. Vide e-mail dated
31.10.2018, the respondent $ent a communication to all its allottees qua
the suspension of all return-based sales and further promised to bring
the detailed information to arll the ,ﬂ'wes;nrs ofassured return-based pro
jects. In furtherﬂﬁte?tﬂfhéﬁddb it! the Fespondent sent another e-mail
dated 30.11.2018 further detailing therein the amendments in law re-
garding the SEBI Act, Bill No. 85 [Régarding the BUDS Act) and other stat-
utory changes which led to stoppage of all the return based/ assured /
committed return based sales. The e-mail communication of 29.02.2016
also confirmed to the allottees that the project was ready and available
for leasing. That the issue regarding stoppage of assured returns/com-
mitted return and reconciliation of all accounts as of July 2019 was also
communicated with all the allottees of the concerned project. Further the

respondent intimated to all its allottees that in view of the legal changes
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and formation of new laws the amendment to BBA vide Addendum would

be shared with all the allottees to safeguard their interest. That on
30.12.2018 the allottees in the project were sent email regarding stop-
page of assured rentals and option was given that the allottee could
choose to shift to another project registered for getting the committed
returns benefit, that the complainant chose to sit over his right for last 6
years cannot pray for relief of assured return as the relief is time barred.
Thereafter on 25.02.2020, the respondent issued communication to all its
allottees regarding ongoing transaction and possible leasing of block A,
B, D, E and F in the project “Vatika INXT City Centre."

h)That complainant has instituted the present false and vexatious com-
plaint against the respon'daﬁtiﬂﬁﬁﬂﬂ.&alrﬁady fulfilled its obligation as
defined under the BBA dated13:11:2010.and issued completion of con-
struction letter on 29.03.2016. Further for the fair adjudication of griev-
ance as alleged by the complainants, detailed deliberation by leading the
evidence as well as cross-exantination is féquired, thus only the Civil
Court has jurisdiction to deal with the cases requiring detailed evidence
for proper and fair adjudication.

i) That it is a matter of record and q;l_ml_l;rad by the complainants that the
respondent duly paid the assuréd return to the complainants till Septem-
ber 2018. Further due to external citcumstances which were not in con-
trol of the respondent, construction got deferred. That even though the
respondent suffered from setback due to external circumstances, yet the
respondent managed to complete the construction and duly issued letter
of completion of construction on 29.03.2016.

i} That regarding the issue of maintenance, in-terms of the allotment letter
and BBA dated 13.11.2010, the respondent was well within its rights to

engage appropriate agency for maintenance of the project and liability of
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payment of the maintenance charges would rest upon the allottee in ab-

sence of tenant. Thus, the complainants are bound to pay all such charges
agreed upon at the time of executing the BBA. That admittedly the con-
struction of the building, where the unit of complainants is located com-
pleted in 2018 and thereafter maintenance agency was duly appointed
for regular upkeep of the project.

k) That even though the assured return scheme was stopped in the year
2018, yet the complainants chose to sit till 2023, i.e, till the filing of the
present complaint. The delay in_ﬁai;_m‘ng the relief of recovery of dues on
account of assured return nnmﬁ.ﬁyiaent suffered from severe delay of 5
years. That the onus Is upon the cﬁmplainanrs to show that the alleged
cause of action, L,E_?.nqn&ﬂamh;nt.:ipﬁrasm;ﬁd returns arose in 2018 and
yet the complainants did ndrﬂli!'hﬁ?'such claim. That the inaction of the
complainants is a patent acquiescerice, and they cannot demand recovery
of arrears after a massive delay of 5 years,

Copies of all the relevant documen s have been filed and placed on the

record. Their authenticity.is not in jute. Hence, the complaint can be

decided based on these undisputed documents and submission made by
both the parties.

jurisdiction of the authority:
The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below.

E. | Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be the entire Gurugram District for
all purposes with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram district.
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. Il Subject matter jurisdiction
10.Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per the agreement for sale. Section 1 1(4)(a) is

reproduced as hereunder:

Section 11{4)(a)

e responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the ogreement for
sale, or to the association.af allottees, as the case may be, til the
conveyance of all the apartments, plots or butldings, as the case
may be, to the allottees, or the common areas to the association
of allettees or the competent authority, as the cose may be;
Section 34-Functions of the Authority:

34(f) of the Ast provides tu ensure compliance of the

abligations cast upon the promoters,the allottees and the real
gstate agentsunder this Actandthe rules ond regulations made
thereunder,

11. S0, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage. '

F. Findings on the objections raised by the respondent:
F.1 Objection regarding maintainability of complaint on account of
complainant being an investor.
12. The respondent took a stand that the.complainant is an investor and not the

a consumer and therefore, he is not entitled to protection of the Act and
thereby not entitled to file the complaint under Section 31 of the Act.
However, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if he contravenes or violates any provisions
of the Act or rules or regulations made thereunder. Upon careful perusal of
all the terms and conditions of the buyer's agreement, it is revealed that the
complainant is a buyer, and has paid a considerable amount to the

respondent-promoter towards purchase of unit in its project. At this stage,
Page 13 of 24
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it is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

"2(d) "ailottee” in relation to a real estate project means the person
vo whom o plot, apartment or building, as the case may be, has
heen allotted, sold (whether as freehold or feasehold) or
atherwise transferred by the promater, and includes the person
who subsequently gequires the said allotment through sale,
transfer or otherwise but does not include a person to whim
such plot, apartment or building, as the case may be, is given on
rent;”

13.1n view of the above-mentioned definition of "allottee” as well as all the
terms and conditions of the buyer's agreement executed between the
parties, it is crystal clear that the :;:mlnplainant is an allottee as the subject
unit was allotted to him by the pm:ﬁﬁter. The concept of investor is not
defined or referred to in the Act, As per the definition given under Section 2
of the Act, there will be “promoter” and “allottee” and there cannot be a
party having a status of an "Inves’;nr". Thus, the contention of the promoter
that the allottee being an investor is not entitled to protection of this Act
also stands rejected,

F.Il Objections regarding force Majeure. .
14, The respondent-promoter has raised the contention that the construction

of the unit of the complainant has been delayed due to some force majeure
circumstances, However, the respondent has failed to give details as to what
force majeure circumstances su rfaced before it. Otherwise too, the
respondent should have foreseen any such situations. Thus, the promoter
respondent cannot be given any leniency based on aforesaid reason, as it is
a well-settled principle that a person cannot take benefit of his own wrong,

F.Ill  Pendency of petition before Hon'ble Punjab and Haryana High Court
regarding assured return
15. The respondent has raised an objection that the Hon'ble High Court of

Punjab & Haryana in CWP No. 26740 of 2022 titled as “Vatika Limited Vs.
Union of India & Ors”, took the cognizance In respect of Banning of
Unregulated Deposits Schemes Act, 2019 and restrained the Unjon of India
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and the State of Haryana from taking coercive steps in criminal cases

registered against the Company for seeking recovery against deposits till
the next date of hearing.

With respect to the aforesaid contention, the authority place reliance on
order dated 22.11.2023 in CWP No. 26740 of 2022 (supra), whereby the
Hon'ble Punjab and Haryana High Court has stated that-

« there is no stay on adjudication on the pending civil
appeals/petitions before the Real Fstate Regulatory Authority
as alse agaeinst the investigating agencies and they are at
liberty to proceed further ;.ntha ongoing matters that are
pending with them. M'fﬁ;;_ﬂn scope for any further
elarification.” T

Thus, in view of the above, the authority has decided to proceed further with

the present matter.

Findings on reliefsought by the complainant.

Gl Direct the respondent to pay the monthly assured return @ Rs.71.5/-
per sq. ft. per month from September 2018 till date.

G.Il  Direct the respondent to to pay the difference of the assured return
amount of Rs.6.5 per sq, ft. per month i.e. {-Rs.71.5/- minus Rs.65 /-}
from April 2016 till August 2018,

Gl Direct the respondent to pay interest upon the unpaid amount of
assured return. iy -

CIV Direct the respondent to pay monthly assured rental of Rs. 65/- per

E

sq. ft. per month after receipt of occupation certificate and making
valid offer of passession to the complainant.
The above-mentioned reliefs sought by the complainant are being taken

together as the findings in one relief will definitely affect the result of the
other relief and the same being interconnected.

The complainant is seeking unpaid assured returns on monthly basis from
the respondent as per the agreed terms. It 15 pleaded that the respondent
has not complied with the terms and con ditions of the agreement. Though
for some time, the assured returns were paid but later on, the respondent
refused to pay the same by taking a plea of the Banning of Unregulated
Deposit Schemes Act, 2019. But that Act does not create a bar for payment

of assured returns even after coming into operation and the payments made
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in this regard are protected as per section 2(4)(iii) of the above-mentioned

Act. However, the plea of respondent is otherwise and who took a stand that
though it paid the amount of assured return up to the September 2018 but
did not pay assured return amount after coming into force of the Act of 2019
as the same was declared illegal.

The Act of 2016 defines “agreement for sale” means an agreement entered
into between the promoter and the allottee [Section 2(c]]. An agreement for
sale is defined as an arrangement entered between the promoter and
allottee with freewill and cunsanm;f ha‘th the parties. Anagreement defines
the rights and liabilities of hnthrﬁiéymes i.e, promoter and the allottee
and marks the start of new co ntractual relationship between them. This
contractual relationship gives rise to future agreements and transactions
between them. The different kinds ﬂﬁpﬂyrnentplans were in vogue and legal
within the meaning of the agreement for sale. One of the integral part of this
agreement is the transaction of agsured return inter-se parties. The
"agreement for sale” after coming into farce of this Act (i.e, Act of 2016)
shall be in the prescribed form as per-riiles but this Act of 2016 does not
rewrite the "agreement” 'Entefedr'biéfwheﬁ promoter and allottee prior Lo
coming into force of the Act as held by the Hon'ble Bombay High Court in
case Neelkamal Realtors Suburban Private Limited and Anr. v/s Union
of India & Ors., (Writ Petition No. z:sz;nfzﬂ} 7) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship therefore, it
can be said that the agreement for assured returns between the promoter
and allottee arises out of the same relationship. Therefore, it can be said that
the real estate regulatory authority has complete jurisdiction to deal with
assured return cases as the contractual relationship arise out of agreement
for sale only and between the same parties as per the provisions ol section
11(4) (a) of the Act of 2016 which provides that the promoter would be
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responsible for all the obligations under the Act as per the agreement for

sale till the execution of conveyance deed of the unit in favour of the allottee.
20. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam Singh
& Anr. Vs, Venetain LDF Projects LLP” (supra), it was held by the authority
that it has no jurisdiction to deal with cases of assured returns. Though in
those cases, the issue of assured returns was involved to be paid by the
builder to an allottee but at that time, neither the full facts were brought
before the authority nor it was arguqd en behalf of the allottees that on the
basis of contractual obligations, thp-ﬁuﬂder is obligated to pay that amount.
However, there is no bar to take a different view from the earlier one if new
facts and law have been brought before an adjudicating authority or the
court. There is a doctriné of "prospective overruling” and which provides
that the law declared by the court applies to the ases arising in future only
and its applicability to the cases which have attained finality is saved
because the repeal would otherwise work hardship to those who had
trusted to its existence, A reference in thisirégard can be made to the case
of Sarwan Kumar & Anr vs, Madan Lﬂﬁ;ﬁgﬂmﬂl Appeal (civil) 1058 of
2003 decided on 06.02.2003 andwherein the hon'ble apex court observed
as mentioned above. 50, now the plea raised with regard to maintainability
of the complaint in the face of earlierorders of the authority in not tenable.
The authority can take a different view from the earlier one on the basis of
new facts and law and the pronouncements made by the apex court of the
land. It is now well settled preposition of law that when payment of assured
returns is part and parcel of builder buyer's agreement (maybe there is a
clause in that document or by way of addendum, memorandum of
understanding or terms and conditions of the allotment of a unit), then the
builder is liable to pay that amount as agreed upon and can't take a plea that

it is not liable to pay the amount of assured return, Moreover, an agreement
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for sale defines the builder-buyer relationship. So, it can be said that the

agreement for assured returns between the promoter and an allotee arises
out of the same relationship and is marked by the original agreement for
sale. Therefore, it can be said that the authority has complete jurisdiction
with respect to assured return cases as the contractual relationship arises
out of the agreement for sale only and between the same contracting pa rties
to agreement for sale.

The money was taken by the builder as deposit in advance against allotment
of immovable property and |tsp:iﬁea-smn was to be offered within a certain
period. However, in view of takﬁig sale consideration by way of advance,
the builder promised certain amuuntﬁ)r way of assured returns for a certain
period. $o, on his failure to fulfil that commitment, the allottee hasa right to
approach the authority for reﬂnﬁiﬁﬁf hhf!-: ér_i{érvances by way of filing a
complaint.

The builder is liable to pay that amount asagreed upon and can't take a plea
that it is not liable to pay the amount of assured return. Moreover, an
agreement defines th ahui]deufhuj;ﬁ;jalﬁhﬁnﬂﬂp So, it can be said that the
agreement for assured retirns between the promoter and allotee arises out
of the same relationship and is marked by the original agreement for sale
It is not disputed that the respondent is a real estate developer, and it had
not obtained registration under the Ac! of 2016 for the project in question.
However, the project in which the advance has been received by the
developer from the allottee is an ongoing project as per section 3(1) of the
Act of 2016 and, the same would fall within the jurisdiction of the authority
for giving the desired relief to the complainant besides Initiating penil
proceedings. So, the amount paid by the complainant to the builder is a
regulated deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on.
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24. On consideration of documents available on record and submissions made

by the complainants and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The agreement
executed between the parties on 13.11.2010, the possession of the subject
unit was to be delivered within stipulated time i.e.,, 13.11.2013.

25. 1t is worthwhile to consider that the assured return is payable to the
allottees on account of provisions in the buyers agreement or an addendum
to the buyers agreement. The assured return in this case is payable as per

"Annexure A - Addendum to the Wmentdated 13.11.2010% The rate at
which assured return has heen Eﬂhﬂ&&d by the promoter is Rs. 71.5/- per
5q. ft. of the super area per munﬂ'i which is more than reasonable in the
present circumstances. By way of assured return, the promoter has assured
the allottee that they wuuld"ﬂlbi_!.- entitled for this specific amount till
completion of construction of the said building. Moreover, the interest of
the allottees is protected even after the completion of the building as the
assured returns are payable for the first 3 years after the date of co mpletion
of the project or till the date of said g.t;il-tﬁpaﬂn is put on lease, whichever is
earlier. - HEL -

26. On consideration of the documents available on the record and submissions
made by the parties, the mmﬁlafﬂaﬁts have sought the amount of unpaid
amount of assured return as per the terms of buyer’s agreement and
addendum executed thereto along with interest on such unpaid assured
return. As per Annexure A of buyer's agreement dated 13.11.2010, the
promoter had agreed to pay to the complainant-allottee Rs.71.5/- per sq. It
on monthly basis till completion of the building and Rs.65/- per sq. ft. on
monthly basis after the completion of the building. The said clause further
provides that it is the obligation of the respondent promoter to lease the
premises, It is matter of record that the amount of assured return was paid

by the respondent promoter till September 2018 but later on, the
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respondent refused to pay the same by taking a plea of the Banning of
Unregulated Deposit Schemes Act, 2019. But that Act of 2019 does not

create a bar for payment of assured returns even after coming into
operation and the payments made in this regard are protected as per
Section 2(4)(iii) of the above-mentioned Act,

In the present complaint, vide letter dated 29.03.2016, the respondent has
intimated the complainants that the construction of subject tower is
complete wherein the subject unit is located. However, OC/CC for that block
has not been received by the premeter till this date. Perusal of assured
return clause mentioned in Add Eﬁaum to BBA reveals that the stage of offer
of possession by respondent is not dependent upon the receipt ol
occupation certificate Hu’wa#eﬁ-'tﬁe iqthgril:;,r is of the view that the
construction cannot be deemed to complete until the OC/CC is obtained
from the concerned authority by the respondent promoter for the said
project. Therefore, considering the facts of the present case, the respondent
is directed to pay the amount of assured return at the agreed rate le., @
Rs.71.50/- per sq. ft. per month from the date the payment of assured
return has not been made i.e. from October 2018 till date of valid offer
of possession (post receipt of eccupation certificate after completion
of the building) and thereafter, Rs. 65/ per sq. ft. per month as
minimum guaranteed return up to 36 months from the date of receipt
of occupation certificate after the completion of the said building or
till the date the said unit is put on lease, whichever is earlier. The
respondent is directed to pay the outstanding accrued assured return
amount till date at the agreed rate within 90 days from the date of this order
after adjustment of outstanding dues, if any, from the complainants and
failing which that amount would be payable with interest @ 99 p.a. till the

date of actual realization.
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28, Further, it is observed that the respondent had paid assured returns @

Rs.65/- per sq. f. per month from April, 2016 till September, 2018 to the
complainants as evident from Annexure R2 annexed by respondent at page
31 of the reply. However, the respondent was duty bound to pay assured
returns @ Rs.71.5/- till the date of valid offer of possession as per
Addendum to BBA dated 13.11.2010, Therefore, the respo ndent is directed
to pay the difference of assured return amount of Rs.6.5/- per sq. fL per
month from April, 2016 to September, 2018 along with interest @ 9% per

=
annun. e o
ko =y ‘.":J

G.V Direct the respondent to vithdraw the common area maintenance
charges and interest charges upon it till the time occupation certificate is
received and possession }s_gﬂa_ ' m;the complainant

29. The complainants haye :Eﬁl"sﬁdt 1 iss| a'1:l:g‘g.lj'lt.ua respondent has wrongly

30,

31.

demanded paymenrs-:ﬁmﬁccbﬁk;ﬁi‘rﬁﬁ:n‘?ﬁﬂiﬂrea maintenance charges
priorto receiving d'tﬁll.]:iéﬁﬂn certificate and withbut offering the possession
to the complainants,

The Real Estate (Regulation and TWQJ&& 2016 mandates under
Section 11(4)(d] thﬁhﬁit dﬁvﬂgp r Vi @;ﬁénnsihle for providing and
maintaining the ESSEI'Iti‘ﬂl serviceson rﬂﬁﬁﬁﬁhle charges till the taking over
of maintenance of the project by t association of the allottees. Section
19(6) of the R‘Eﬂﬂicﬁlfﬁ;&aﬁ : m. who has entered into
an agreement for sale, to take an a'_E'Elf'hﬁg'm, plot of building as the case may
be, under Section 13 shall be responsible to make necessary payments in
the manner and within the time as specified in the said agreement for
sale/BBA and shall pay within stipulated time and appointed place, the
share of registration charges, municipal taxes, water and electricity charges,
niaintenance charges, ground rent and other charges, if any.

The next question arises herein as to from which date the maintenance
charges can be charged or made applicable. In this regard, the authority

places reference to the State Consumer Disputes Redressal Forum
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decision in Shri Anil Kumar Chowdhury Vs. DLF Limited on 16.08.2018,
wherein it has been held as under:

"Maintenance Charge and Holding Charge: -

According to Clause 10 or Clause 14.3 of the Agresment, the
apartment allattee shall be liable to pay the maintenance
charge on and from the date on which actual physical
passession Is taken or on the expiry of thirty (30) days from the
date of issuance of the Notice of Passession, whichever is eariier,
As per terms of the Agreement, the OP/developer has no
authority to demand maintenance for any period prior to
actual physical possession baing handed over. Equally the
OF /developer shall have ne authority to demand any holding
charge as the delay in givingpassession s on their own part and
they are wrongfully withholding possession till dote. However,

the complainant will be liah 'f-.iﬁbke payment on account of
government charges onl _ipg.%gﬁm'nmg physical possession of
pice fro 0P

the flat and car parking space

5o far as Iﬂﬂzﬁ):ﬁ’f gaplg Lommon focilitles or
benefit like - Swimming poul, tenmis Lotrt etc. are concerned,
the same caniiop be ‘entertained because prior to lodging
complaint; no. permission wos sought for In accordance with
Section 12(1){c) of the Act to file the complaint in a
represen tﬂrs-;:upaﬂw.--fi‘hqg-ufq{e. there is-hardly any reason

tn discuss ahaut the common: nrﬁd‘fu ili the complex,
as alleged, - [ LSS TR Pg}* TIRCRIIRRRELOnT,
: ! o

nt is allowed on

The Opposite Party 5" directed to deliver possession and to
execute the Sale Degd fn favour afthe complainant on payment
of stamp duty and registrationeharges within 90 days from the

dute afterpbtaining Lo ! te ?tg{n the competent
authority. l'if #ﬁ IEI : F;??: L3
L i . g L] » A

the head af |

(@) cost of increased in areq.

(b} pro-rute charges for arranging supply of electrical energy
and

(e) Other costs including gevernment charges from final
statement of acoounts,

(d) maintenance for any period till handing over possession and
{e] any holding charge whatsoever for withholding possession;

B L Lt L L Lty J

32. In yet another judgement titled as Dr. Mudit Kumar Vs Emaar MGF Land
Limited on 28.01.2020 passed by the State Commission, Punjab wherein

it has been held that the promoter is not entitled to charge any maintenance
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charges till the handing over of the possession of the plot to the allottee post

receipt of OC only. However, the amount accredited towards maintenance
charges should be maintained in a corpus and the builder cannot transfer
the proceeds or maintenance charges received from the allottees to his
company's account, because such money received for maintenance i< not
his income in any way. The logic behind it, is that a builder Is only a
facilitator for a limited amount of time and the onus of taking up the
responsibility of maintenance of the flat and ity premises is on the residents’
welfare association (RWA).

33. In light of the above-mentioned _Eéﬁ%ﬂﬁ'lng, the complainant-allottees shall
be liable to pay the common area.mﬁint.enam:e charges on and from the date
on which valid possession is offered to the complainant-allottee post receipt
of occupation certificate,

G.VI Initiate penal proceedings under section 59 of RERA Act and impose
10% penalty of the over-all cost of the project for non-registration of
project under RERA.

34.The planning branch of the authority is directed to take necessary action
under the provision of the Act of 2016 for violation of proviso to Section
3(1) of the Act.

H. Directions issued by the Authority:
35, Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with
obligations cast upen the promeoteras per the functions entrusted to the
Authority under Section 34(f) of the Act of 2016:

l.  The respondent is directed to pay the amount of assured return at the
agreed rate i.e, @ Rs.71.50/- per sq. ft. per month from the date the
payment of assured return has not been made i.e. from October 2018
till the date of a valid offer of possession (post receipt of the occupa-
tion certificate after completion of the building) and thereafter, Hs.

63/- per sq. ft. per month as minimum guaranteed return up to 36
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months from date of receipt of occupation certificate after the com-
pletion of the said building or till the date the sajd unit is put on lease,
whichever is earlier,

Il.  The respondent is directed to pay the difference of assured retyrn
amount of Rs6.5/- per sq. ft, per month from April, 2016 to
September, 2018.

lIl.  The respondent is directed to pay the above outstanding accrued as-
sured return amounts till date along with interest rate of 99 per an-
num within 90 days from the date of this order after adjustment of
outstanding dues, if any, frnmﬁte complainant and failing which that
amount would become paﬁﬁlé with interest @ 9% p.a. till the date of
actual realization.

V. The complainant-allottes sﬁiﬂ'ﬁe liable to pay the common ares
maintenance charges on and from the date on which valid possession
is offered to the complainant-allottes post receipt of occupation cer-
tificate.

V. The respondent shall not charge mij.‘rthing from the complainant
which is not the partof the buyer's agreement.

36. Complaint stands disposed of,
37. File be consigned to the Registry,

Dated: 24.07.2024 Ashok an

M )
Haryana Rebl Estate

Regulatory Authority,
Gurugram
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