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Complaint No. 4606 of2022

BEFORE THE HARYANA REAL ESTATE REGULATORYAUTHORITY,
GURUGRAM

Complaintno. t 4606 olZ0ZZ
Date of complaint ; 23,06.2022
Date oforder ; Z4,O7.ZOZ4

1, Brigadier Atul Kumar Singh,
R/o: D-1001, Ambience Greendale,
Sopon Bagh, Ghorpadi, Pune, Maharshtra-411001.
2, Devina Govila, W/o Late Raieev Govila,

3, Devika Govila, D/o Raje
(Legal heir of Late Ra,eev c

1. M/s Ireo Private Lj ited

Neeti Bagh, New Delhi-1L0049.
3. M/s Fiverivers Buildcon PvL
Having Regd. Oflice at: - 3

CORAM:
Ashok Sangwan

APPEARANCE:
Sanchit Kumar (Advocatel
M.K Dang [Advocate]

ORDER

The present complaint has been filed by

section 31 of the Real Estate [Regulation

Complainants

Respondents

Member

Complainants
Respondents

the complainant/allottees under

and Developmentl Act, 2016 (in

ttee no.2)

1.
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The particulars of unit details, sale consideration, the amount paid by the

complainants, date ofproposed hairdi.ng over the possession, delay period, ifcomplainants, date ofproposed hairdi_ng over the possession, delay period, if
any, have been detailed in the fdll.6g.iqr.6itabular form:

A.

2.

Complaint No. 4606 of 2022

short, the Act) read with rule 28 ofthe Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4J (a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made thereunder or to the

allottees as per the agreement for sale executed inter se.

Unit and proiect related details

)

s. N. Particulars ails
y'on", Sector 60, Gurgaon

D
"S1,. Name of the project

2. Project area 18.10 acres
3. Nature of the proiect Group Housing Colony
4. DTCP licensel 4o{ and

validiw status lfi !
192 0f 2008 dated 22.11.?008

5. Name of licensee M/s High Responsible Realtors Pvt. Ltd.
and M/s Five River Buildcon Pvt. Ltd.

6. RERA Registered/
registered

not 367 Of 201-7 Dated 24.11,2017 upto
2L.L7.2078

7. Approval of building
plans

27 .09.201.\
(Annexure R29 on page 81]

L Environmental Clearance 37.07 .20t2
(Annexure R28 on page 84)

9. Allotment Letter 07.02.2073
(page 25 of complaintl

10. Unit no. F0108, 1.t Floor, F tower
[page no.35 of comDlaintl

1,1,. Unit area admeasuring
(super areal

1524 sq. ft.
(page no. 35 of complaint

1,2. Date of execution of
Buyer's Agreement

0 2.05.2013
(page no. 32 of complaint

1,3. Fire Approval 25.09.2013
[Annexure R29 on oaee 88
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Complaint No. 4506 of 2022

1_4. Possession clause

g

I

| 13.3 Possession and Holding Charges

I Subject to Force Maieure, as defined
herein and further subject to the Allottee
having complied with all its obligations
under the terms and conditions of this
Agreement and not having defaulted
under any provision(s) of this
Agreement including but not limited to
the timely payment of all dues and
charges including the total Sale
Consideration, registration charges,
stamp duty and other charges and also

. subject to the Allottee having complied
-with all formalities or documentation as
'rprescribed by the Company, the
Company proposes to offer the
possession of the said Rental pool
Serviced Apartment to the Allottee
!r'ithin a period of 42 months from the
date ofapproval of the Building plans
and/or fulfillment of the
preconditions imposed there under
("Commitment Period"). The Allottee
further agrees and understands that the
Company shall additionally be entitled to
a period of 180 days ("Grace period"),
after the expiry of the said Commitment
Period to allow for unforeseen delavs
beyond the reasonable control of the
Company.

15. Due date of possession 27.03.20t5
(Calculated as 42 months from date of
approval of buildine planl

76. Reminders for payment For Fourth Instalment: 20.05.2013,
11.06.2013, L0.06.2073, 02.07.2013
For Fifth Instalment: 0l.OZ.ZO|4,
26.02.20t4
For Sixth Instalment; 29.04.2074,
20.05.20L4 (part payment was made)
For Seventh Instalment: 03.09.2014,
24.08.2014
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For Eighth Instalment: 06.72.201-4,

27.t2,2014
For Ninth lnstalment: 18.02.2015,

11.03.2015

Final notice: 23.02.2075, 1.1.04.2016

1,7. Cancellation Letter 24.0t.2077
(page no. 77 of reply)

18. Total sale consideration Rs. 1,88,49,503/-
(As per payment plan on page no. 88 of
co.4plaint)

19. Amount paid by the
complainants

Rs.67,44,932/-
(as per cancellation letter)

20. Occupation certificate 74.09.2017
(as per written submissions dated
11..06.2024)

21,. Offer of Possession Not offered

ffiHARERA
#"aJRuGRAM

3.

t.

B.

Complaint No. 4606 of 2022

Facts ofthe complaint

The complainants have made the following submission: -

That (1) BrigadierAtul Kumar Singh (allottee no. 1), R/o D- 1001, Ambience

Greendale, Sopon Bagh, Ghorpadi, Pune, Maharashtra 411001 and (2) Mrs.

Devina Govila W/o Rajeev Govila [Legal Heir of Late Mr. Rajeev Govila,

allottee number Z) R/o A-1101, Eldeco Apartment, Sector-4, Vaishali,

Ghaziabad, U.P. are the complainants who have filed the instant complaint

against the respondents.

That the complainants were allotted the Rat bearing no. SY-F-01-08, 1st

Floor, Tower F, admeasuring 1524 sq.ft. in project of the respondents

named Skyon, situated at Sector 60, Gurgaon vide allotment offer letter

dated 07.02.2013. Thereafter, an apartment buyer's agreement dated

02.05.2013 was executed between the parties regarding the said allotment

for a basic sale consideration of Rs.L,76,78,400/-.

.
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Complaint No. 4605 of 2022

That as per the payment plan annexed with the agreement, all the payments

were made timely on the information provided by the respondents.

However, when the construction of the said flat stopped for a long period,

no further payment was made.

That the complainants made payments totalling to Rs.67 ,44,932 vide

various receipts which amounts to 38.15% ofthe total sale consideration in

accordance with the payment plan.

That the respondents kept the lainants completely in dark about the

actual and true status of on status of the said flat. The

respondents kept raising the ut the construction activities were

not visible at the pro, to timely construct and

develop the project m the complainants. Due

to sluggishness on r evasive response as to

the status of cons ject, the complainants

stopped paying

VI. That keeping in vi ction site and the fact

that no occupation ficate has been procured

getting physical possession o(thq 4ssured ffat as per the agreement in near

future seems bleak..aiid thaitho sarre is evident of the irresponsible and

desultory attitude and conduct of the respondents, consequently injuring

the interest of the buyers including the complainants who has spent their

entire hard earned savings in order to buy this flat and stands at a

crossroads to nowhere. It is pertinent to bring to the notice ofthis Authority

that allottee no. 2 has passed away in 2017 and therefore the delay caused

by the respondents has caused irreparable loss to the complainant no. 2

Mrs. Devina Govila as she has been widowed awaiting the completion ofthe

I II.

IV,

by the respondents with respect to the said flat, respondents are in total

vhard-earned their contractual as well as statutory duties, the chanccs of
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flat which her Late husband had purchased for the purpose of using it as

their retirement home.

VII. That in furtherance and without prejudice to the ground mentioned herein

above, the refund shall be paid with interest as per Section 1g(1) ofthe Act.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

i. Direct the respondent to refund the paid-up amount alongwith interest.

ii. cost of litigation.

5. On the date ofhearing, the au

about the contraventions as

ed to the respondents/promoter

section 11[4) (a] ofthe to plead guilty.

Reply by the

The respondents h

That the a

Complaint No, 4606 of 2022

ave been committed in relation to

plaint on the following grounds: -

recuted between the parties

D.

6.

L

prior to the en visions laid down in the

said Act cannot be

lt, That the complaint is reason that the agreement

contains an arb the dispute resolution

mechanism to be adopted by the parties in the event of any dispute.

lll. That the complainants, after checking the veracity of the project namely,

'lreo Skyon, Sector 6d, Gurgaorthad applied for allotment ofan apartment

vide booking application form dated ZS.OI.2OL3. The complainants had

agreed to be bound by the terms and conditions contained therein.

iv. That based on the said application, respondent vide its allotment offer

letter dated 07.02.2013 allotted to the complainants an apartment no. Sy-

F-01-08 having tentative super area of 1524 sq. ft. for a sale consideration

of Rs.1,88,49,503/- (net taxes). The apartment buyer,s agreement was

t-
tes
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executed between the complainant, his co-allottee and the respondent on

02.05.2013 and agreed to be bound by the terms and conditions contained

therein.

v. That the respondent no.1 raised payment demands from the complainant

and his co-allottee in accordance with the mutually agreed terms and

conditions of the allotment as well as of the payment plan. However, the

complainants defaulted in making the payments despite receipt ofseveral

reminders. Accordingly, respoqde4t no.1 was constrained to send letter

Complaint No. 4606 of 2022

dated 28.08.2015 to tne co+ffiind his co-allottee as rhey failed ro

make payments frorn ttru 4* ffiffit onwards. Further, the respondent

no.1 issued final notice dated 23.02.2076 and lerter dated 11.04.2016

giving Iast and final opportunity to the complainant and his co-allottee to

make payment of the outstanding amount due on or before 30 days from

the date of issuance of the said letter failing which the respondent no.1

would be constrai:red to cancel the allotment. The complainants miserably

vl.

failed in complying with their obligations as per the allotment and as per

the buyer's agreement. Left with no other option, respondent no.1 issued

cancellation lette. drt"a ffi##idfii"lling altotment for the said unir.

That the complainants are real estate investors who had booked the unit

in question with a view to earn quick profit in a short period. However, his

calculations went wrong on account of slump in the real estate market and

complainant did not possess sufficient funds to honour his commitments.

The complainants were never ready and willing to abide by their

contractual obligations and they also did not have the requisite funds to

honour his commitments.

That respondent no.1 has already completed the construction of the tower

in question and applied for grant of occupation certificate on 2 9.09.2 015.

vll,
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The occupation certificate was granted by the concerned authorities on

26.08.2076.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties.

E. Jurisdiction ofthe authority

8. The authority observes that i rial as well as subject matter
jurisdiction to adiudicate the laint for the reasons given below:

E. I Territorial iurisdicti
9. As per notification no. 4.72.2017 issued by Town

and Country Planni of Real Estate Regulatory

HARERA
M.GURUGRAM

Authority, G

offices situated in

situated within th

authority has compl

complaint.

Complaint No. 4606 of 2022

ct for all purpose with

e, the project in question is

District, Therefore, this

to deal with the present

the promoter shall be

I be entire

responsible to the allottee as per agreement for sale. Section 11(4)(aJ is

reproduced as hereunder:

Section 11(4)(a)
Be responsible for oll obligotiont responsibilities and |unctions under the
provisions of this Act or the rules ond regulations mqde thereunder or to
the sllottees as per the agreement for sale, or to the ossociotion of ollotees,
as the cose moy be, till the conveyance of all the opartmenB, plots or
buildings, os the case moy be, to the allottees, or the common areqs to the
associotion of allottees or the competent authoriE , as the cose moy be;

Page I of20
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Complaint No. 4606 of 2022

Section 34-Functions of tlle Authority:
344 ofthe Act provides ta ensure compliqnce ofthe obligations cqst upon
the promotert the sllottees ond the real estate agents under this Act and
the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter.

Findings on the obiections raised by the respondents.

F. I Obiection regarding iurisdiction ofthe complaint w.r,t the apartment
buyer's agreement ex to coming into force of the Act.

12. The respondents have submi omplaint is neither maintainable

nor tenable and is liable to be smissed as the buyer's agreement

F.

was executed between the parties prior to the enactment of the Act and the

provision of the said Act cannot be applied retrospectively. The authority js

ofthe view that the provisions ofthe Act are quasi retroactive to some extent

in operation and will be applicable to the agreements for sale entered into

even prior to coming into operation of the Act where the transaction are still

in the process of completion. The Act nowhere provides, nor can be so

construe4 that all prefifi agreements would be re-written after coming

into force ofthe AcL Therefore, the provisions ofthe Act, rules and agreement

have to be .""d ",I{,:ry"&,H*&:f-Xl"wever, if the Act has

provided for dealiDg, l^rl$-q{a]\. sp€cific provisions/situation in a
. ' ,' ', i. I I I

specific/particular tniitnei,i erau, Uiin ,s&dafion would be dealt with in
accordance with the Act and the rules after the date of coming into force of

the Act and the rules. The numerous provisions ofthe Act save the provisions

ofthe agreements made between the buyers and sellers. The said contention

has been upheld in the landmark iudgment of Neelkamal Realtors

Suburban M. Ltd. Vs. UOI and others. U.P 2737 of 2017) decided on

06.72.2077 which provides as under:

1,/
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reports,"

13. Further, in appeal n

Complaint No. 4606 of 2022

"119. Under the provisions ofsection 78, the deloy in honding over the possession
would be counted from the dote mentioned in the qgreement for sole
entered into by the promoter and the qllottee prior to its registrotion under
REP,A. Under the provisions of REM, the promoter is given a focili\l to
revise the date oJ completion of project ond declore the sameunder Section
4. The REP.A does not contemplate rewriting of contrqct between the Jlat
purchaser ond the promoter...

122. We have alreody discussed thot obove stqted provisions ofthe REM are not
retrospective in noture. They may to some extent be hoving a retroactive
or quasi retroactive elfect but then on that ground the volidiE of the
provisions of REP.y'. cannot be challenged. The porliqment is competent
enough to legislate low havi or retrooctive eJIect. A low
can be even framed
between the porties in

ing / existing controctuol rights
interest We do not hove ony doubt

in our mind that the in the larger public interest
afrer a thorough t made at the highest level by the
Standing Com which submitted its detoiled

Ishwer Singh Dah

Appellate Tribunal

"34. Thus, keeping are of the considered
opinion thot retroqctive to some extent
in operation and

allottee sh

le 15 ofthe rules and one sided,

mentioned in the
qgreementfor sale is liable to be ignored.,,

14. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the

buyer agreements have been executed in the manner that there is

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is ofthe view that the charges payable under various

heads shall be payable as per the agreed terms and conditions of the

Page 10 of20
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agreement subiect to the condition that the same are in accordance with the
plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules and

regulations made thereunder and are not unreasonable or exorbitant in
nature. Hence, in the light of above-mentioned reasons, the contention ofthe
respondents wr.t. jurisdiction stands reiected.

F. Il Obiection regarding complainant is in breach ofagreement for non_
invocation of arbitration.

15. The respondents submitted plaint is not maintainable for the
reason that the agreement co itration clause which refers to the

dispute resolution mechanism )pted by the parties in the event of
any dispute. The autlp$S ion, that the jurisdiction of the

buyer's agreement as.it. may be noted that section 79 of the Act bars the
jurisdiction of civil cou:ourts about any matter which falls within the purview oflunsolcuon ot ctvll courts about any matter which falls within the purview of
this authoriry, or the Real Estate Appellate Tribunal. Thus, the intention to

render such disputes as non-arbitrable seems to be clear. Also, section gg ol

Supreme Court, particularly it Nationat Seeds Corporation Limited v. M,

IVadhusudhan RedAy & Anr. (2012) 2 SCC 506, wherein ir has been held

that the remedies provided under the Consumer protection Act are in
addition to and not in derogation ofthe other laws in force, consequently the

authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause could not be

construed to take away the jurisdiction of the authority.

HARERA
GURUGRAM

authority cannot b"g$d

Complaint No. 4606 of 202 2

ce of an arbitration clause in the
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16. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no. 7OI of 2O1S decided on l3.O7.ZOl7, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held that
the arbitration clause in agreements between the complainants and builders

could not circumscribe the ,urisdiction of a consumer. Further, while
considering the issue of maintainability of a complaint before a consumer

forum/commission in the fact ofan existing arbitration clause in the builder
buyer agreement, the hon'ble Supf11" Court in cose titted as M/s Emaar
MGF Land Ltd. V. Aftab Sing_h 

!!1 
re.vision petition no. 2629-50/2078

in civil appeal no.23572-23513 of2017 decided on 70.tZ.Z01Bhas ryheld
the aforesaid judgement of NCDRC and as provided in Article 141 of the

Constitution oflndia the Iaw declaiei by the Supreme Court shall be binding

on all courts within the territory of India and accordingly, the authority is
bound by the aforesaid view. Therefore, in view ofthe above judgements and

considering the provision of the Act, the authority is of the view that
complainant is well within his right to seek a special remedy available in a

beneficial Act such as the Consumer protection Act and RERA Act,2016
instead ofgoing in for an arbitration. Hence, we have no hesitation in holding

that this authority has the requisite iurisdiction to entertain the complaint

and that the dispute does not require to be referred to arbitration

necessarily. \7\JI\U
F,III Obiections regarding complaint being barred by limitation.

17. The respondents contended that the present complaint is not maintainable

and barred by the law of limitation as the alleged cause of action arose in

lanuary 2077, when the cancellation letter was issued to the complainant

and any grievance w.r.t. the said cancellation should have been filed within 3

years i.e. till fanuary 2020. However, after considering documents available

on record as well as submissions made by the parties, it is determined that

Page 12 of 20



18.

Complaint No. 4606 of 2022

investors.

are investors and

made thereunder. Upon careful peru

buyer's agreement, it is revealed tha

s and conditions of the

nts are buyers and paid

total price of Rs.67, s purchase of a unit in
its proiecL At this stage, it is important to stress upon the definition of term

allottee under the Act, the same is reproduced below for ready reference:
"2 (d) "ollottee" in relation to q reol estatE project mesns the person to whom

o plot, opattment or building, as the case mqy be, has been ollotted, sold
(whether as fieehold or leasehold) or othetwise transJerred by the
promoter, and includes the person who subsequently acquires the soid
allotment through sqle, transkr or otherwise but does not include a
person to whom such plot, qpartment or building, os the case may be, is
given on rent;"

HARERA
P*GURUGRAM

post cancellation of the unit, the respondent has failed to refund the

refundable amount to the complainant so far, which clearly shows a

subsisting liability. Moreover, the deductions made from the paid up amount

by the respondentare notas perthe law ofthe land laid down by the Hon,ble

apex court of the land in cases of Maula Bux vs llnion of India 7969(2) SCC

554 and where in it was held that a reasonable amount by way of earnest

money be deducted on cancellation and the amount so deducted should not

Contract Act,1972. Further,

the proceedings under the

tion is, as such, not applicable to

to be seen case to case. Thus, the

objection of the respon being barred by limitation

stands rejected.

F.Mbiection
The respondents

not consumers, the rotection of the Act and

entitled to file the co e Act. The authority is of

view that any aggri int against the promoter if
it contravenes or violates an of the Act or rules or regulations

Page 13 of20
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19. ln view of above-mentioned definition of ,'allottee,' as well as all the terms

and conditions of the apartment application for allotment, it is crystal clear

that the complainants are allottees as the subject unit was allotted to them

by the promoter. Further, the concept of investor is not defined or referred

in the Act. As per the definition given under section Z ofthe Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of
"investor". The Maharashtra Real EstateAppellate Tribunal in its order dated

29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti Sangam

Developers PvL Ltd. Vs. ing (P) Lts, And Anr. has also held

that the concept of investor is or referred in the Act. Thus, the

G.

20.

proJect and are seeking return of the amount paid by them in respect of

subject unit along with interest as per section 1g(1J ofthe Act and the same

''']itrrjdiffii&ffi,m,* 
i v e p.s s e s s i. n .r. n

opartment, plot or building.-
(a)in accordancewith the terms ofthe agreement for sole or, as the case mav

be, duly completed by the dote specified therein; or
(b)due to discontinuance of his Dusiress os a developer on account of

suspension or revocotion of the registration under this Act or for any
other reason,

he shall beliable on demqnd to the ollottees, in case the allotteewishes to
withdraw from the project, without prejudice to any other remedy avoiloble,
to return the qmount received by him in respect of thot apqrtment, plot,
building, os the case may be, with interest at such rate as may be
prescribed in this behafincluding compensation in the manner as provided
under this Act:

Page 14 of20
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Provided thatwhere on allottee does not intend to withdrow from the projec,
he sholl be poid, by the promoter, interest for every month of dew, tilt the
hsnding over of the possessioL at such rate as may be prescribed,,'

(Emphosis supplied)
21. Clause 13.3 of the apartment buyer's agreement (in short, the agreement)

dated 02.05.2013, provides for handing over possession and the same is

reproduced below;

13.3

Possession and Holding Charges
"Subject to Force Mojeure, os defrned herein and further subject to the Allottee

Agreement and not hoving ony provision(s) ofthis Agreement
including but not limited to pqyment of all dues and chorges
inclucling the total Sale C, ;trotion charges, stomp duqt and
other chorges and also Allottee hoving complied with oll
formqlities or d, ?d by the Company, the Company

Renhl Pool Serviced Apartment toproposes to oller
the Allottee wi d of42 months from the date of approvol of the
Building Plons and/or funhent of the preconditions imposed there under
("Commitment

Company shall

"). The Allottee further agrees ond understqnds thot the
nally be entitled to a period of1B0 days ("Crace period"),

soid Commitment Period to allow for unforeseen delaysafter the expiry

plus 180 days gracg'perio{-for r-xrforeseen delays beyond the reasonable

control of the compahli.e,; the reCpondent/promoter.

23. On a bare reading ofthe clause 13.3 ofthe agreement, it becomes apparently

clear that the possession in the present case is linked to the ,,fulfilment of the

preconditions" which is so vague and ambiguous in itself. Nowhere in the

agreement it has been defined that fulfilment of which conditions forms a

part of the pre-conditions, to which the due date of possession is subrected

to in the said possession clause. If the said possession clause is read in
entirety the time period ofhanding over possession is only a tentative period

beyond the reasonable control olthe Compony."
22. The respondent promoter has proposed to handover the possession of the

subject apartment within a period of 42 months from the date of approval ofsubject apartment within a period of 42 months from the date of approval of
building plans and/or fulfilment of the preconditions imposed thereunder
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for completion ofthe construction of t}le flat in question and the promoter is

aiming to extend this time period indefinitely on one eventuality or the other.

Moreover, the said clause is an inclusive clause wherein the,,fulfilment ofthe
preconditions" has been mentioned for the timely delivery of the subject

apartment. It seems to be rust a way to evade the liability towards the timely
delivery of the subject apartment. According to the established principles of
law and the principles of natural iustice when a certain glaring illegality or
irregularity comes to the notice o adiudicator, the adjudicator can take

24. The complainants were allotted an apartment bearing no. Sy-F-o1-09, 1st

Complaint No. 4606 of 2022

cognizance of the same and adiudicate upon it. The inclusion of such vague

and ambiguous types of clauses in the agreement which are totally arbitrary,

one sided and totally against the interests of the allottees must be ignored

and discarded in their totality. In the light of the above-mentioned reasons,

the authority is of the view that the date of sanction of building plans i.c.,

27.09.2011 ought to be taken as the date for determining the due date of
possession of the unit in question to the complainant. Therefore, the due date

of possession comes out to be 2 7.03.201,5.

Floor, Tower F, admeasuring 1524 sq.ft. in project ofthe respondents named

Skyon, situated at Sector 60, Gurgaon vide allotment offer letter dated

07.02.2073. Thereafter, en,apaltr4ent buyer's agreement dated 02.0S.2013

was executed Uetween..thd lirties regarding the said allotment for a basic

sale consideration of Rs.1,88,49,503/- against which the complainants have

paid an amount of Rs.67,44,932 /- in all. The complainants have submitted

the respondents failed to timely construct and develop the project but kept

raising demands from the complainants. Due to sluggishness on the part of

respondents and their evasive response as to the status of construction and

completion of the project, the complainants stopped paying further. The

respondents have submitted that 25 reminders were sent to the
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to .rk" n".".rr.), 
if,)$"ynts in a timely manner Hence, cancellation of the

unit in view ofthe terms and. conditions ofthe payment plan annexed with

the buyer's agreenieni aated Oa.OS-i0fS is held to be valid. But while

cancelling the unit, it was an obligation ofthe respondents to return the paid-

up amount after deducting the amount of earnest money. However, the

deductions made from the paid-up amount by the respondents are not as per

the law of the land laid down by the Hon'ble apex court of the land in cases

of Maula Bux VS. Union ol India, (1970) 1 SCR 929 and Sirdar K.B. Rom

Chondra Raj Urs. VS. Sarah C. Urs., (2015) 4 SCC 736, and wherein ir was

held that forfeiture of the dmount in case of breach of controct must be

HARERA
*@-GURUGRAM

complainants to pay the outstanding dues as per the payment plan. However,

the complainants defaulted in making payments and the respondents was to

issue final notice dated 23.02.2016 and letter dated 11.04.2016 giving last

and final opportunity to them to comply with their obligation before finally

cancelling the allotment ofthe unit vide cancellation letter dated24.OL.Z077 .

Now the question before the Authority is whether the cancellation made by

the respondents vide letter dated 24.01.2017 is valid or not.

make payment of th

and ultimately leading to cancellation of unit vide letter dated 24.01,.2077 .t ltErtT
Furthet section 19(6) of the casts an obligation on the allottees
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sectlon 74 of Contract Act, 1872 ore attached dnd the parqt so forfeitino must

prove octual damdges. After cancellation of allotment, the flat remains with the

builder as such there is hardly any actual damoge. National Consumer

Disputes Redressal Commissions in CC/435/2019 Ramesh Malhotra VS.

Emaar McF Land Limited (decid,ed on 29.06.2020) and Mr. Saurov Sonyal

VS. M/s IREO Privote Limited (decided on |Z.O4.2OZZ) and followed in

CC/2766/2017 in case titled as layont Singhal ond Anr, VS. MSM India
Limited decided on 26.07.2022, held thot 10ak of hasic sate price is

reasonable omount to be forfeited in the name of "eornest money,,. Keeping in

view the principles laid down in the first two cases, a regulation known as

the Haryana Real Estate Regulatory Authority Gurugram IForfeiture of

earnest money by the builder) Regulations, 11(51 of 2018, was farmed

providing as under-.

"5. AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate [Regulotions and Development) Act,
2016 was different. Frauds were corried out without ony fedr as there
was no law for the same but now, in view of the above focts and toking
into considerotion the judgements of Hon'ble Notionol Consuner
Disputes Redressol Commission and the Hon'ble Supreme Court of lndio,
the authority is of the view thot the fo*iture amount of the eornest
money shall not exceed more than 7qo/o ofthe consideration omount
ofthe real estate i,e, qpqrtment /plot /building os the case may be
in oll cases where the concellation of the flat/unit/plot is made by the
builder in o unilateral manner or the buyer intends to withdraw from
the project and any agreement containing ony clouse contrary to the
oforesqid regulotions shall be void and not binding on the buyer.

26. Keeping in view the aforesaid factual and legal provisions, the respondent is

directed to refund the paid-up amount of Rs.67,44,932/- after dcducting

1070 ofthe sale consideration of Rs.1,88,49,503/- being earnest money along

with an interest @ 11% p.a. (the State Bank ol lndia highest marginal cost of

Iending rate (MCLR) applicable as on date +20lo) as prescribed under rule 15

ofthe Haryana Real Estate (Regulation and Development) Rules,2017 on the

Page 18 of 20
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refundable amount, from the date of cancellation i.e., 24.01..20L7 till actual

refund ofthe amountwithin the timelines provided in rule 16 ofthe Haryana

Rules 2017 ibid.

G. II Cost oflitigation.

27. The complainants are seeking above mentioned relief w.r.t. compcnsation.

Hon'ble Supreme Court of India in civil appeal nos. 67 45-67 49 of 2 021 tltled

as M/s Newtech Promoters ond Developers Pvt. Ltd. V/s State oI Up & Ors.

(supra), has held that an allottee is entitled to claim compensation and

litigation charges under sections 12,14,18 and section 19 which is to be

decided by the adjudicating officer as per section 71 and the quantum of

compensation and litigation expense shall be adjudged by the adjudicating

officer having due regard to the factors mentioned in section 72. The

adjudicating officer has exclusive jurisdiction to deal with the complaints in

respect of compensation. Therefore, the complainants are advised to

approach the adjudicating officer for seeking the relief of compensation ancl

litigation expenses.

H. Directions ofthe authority: -

28. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the functions entrusted to the authority under

sec 34(fJ of the Act: -

i. The respondents/promoter are directed to refund to refund the paid-up

amount of Rs. 67,4 4,932 /- after deducting 10% of the salc consideration

of Rs.1,88,49,503/- being earnest money along with an interest (@11%

p.a. (the State Bank of India highest marginal cost of Iending rare IM CLR)

applicable as on date +2o/o) as prescribed under rule 15 ofthe Haryana

Real Estate [Regulation and Development] Rules, 2017 on thc

Page 19 of 2o 
r



ffHARERA
ffi GuRuGRAI/

its realization.

ii. A period of 90 days is given to the respondent

directions given in this order and failing which

would follow.

29. Complaint stands disposed off.

30. File be consigned to the registry.

Complaint No. 4606 of 2022

the refundable amounl from the date of cancellation i.e.,24.07.20L7 till

Datedi 24.07.2024

to comply with the

legal consequences

(Ashok

Haryana Real Estate

Regulatory Authority,
Gurugram

HARERA
bunuGRAM
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