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ORDER

1. Thc present comPlaint dated 07.1 .2023 has been filed bY the

complainants/allottees under n 3L of the Real Iistate

016 (in short, thc ActJ rcad

is inter alia prescribed that thc

tl
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promoter shall be responsible for all obligations, responsibilities

and functions as provided under the provision of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed inrerse.

A. Unitand proiect related details

2. ]'hc particulars of the project, the details of salc considcration, the

amount paid by the complainant, date of proposcd handing ovcr thc

possession and delay period, if any, have been detailed in the

following tabular form:

Sr.

No.

Particulars

1. Name of the project ,,ol

Gu

r Homes", Sector-3 7'C,

'ugram, Haryana.

2. Nature of the project Aff rrdable housing

3. llRIiRA registered Re

Da

Jistered vidc'346 / 7 I / 2019 / 40

:ed - 08.07.2019

+. DTCP Iicence t Ltl
)l i{

Li(

Da

ense no. 13 of 2012

.ed 22 .02 .2012

4. tJnit no. 49

tA

, 4th floor, Tower-lris

on page no.61 of complaintJ

5, [J nit arca 48

(A

sq. mtrs

;on page no.61 of complaint

6. Provisional allotment letter 2 L0.2012

PaBe2 of 27
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(As on page no. 28 of complaint)

Buyer's Agreement executed 1.6.02.2013

(As on page no. 59 of complaint)

Possession clause 4 years from the date of
environmental clearance or
sanction of building
whichever is later.

plans,

26.06.2017

[Calculated 4 years from date

environmental clcarancc

26.06.2013.1

Rs.16,00,000/-

(As on page no.61 of

Rs.16,36,391/-

(As per receipts a

complaintl

29.LL.2019

(As on page no. :14-ll

07.04.2027

(As on page no. 75 ofcomplaint]

07.06.2021

[As on page no. 76 of comPlaint))

B. Facts ofthe complaint:

1. 1'he complainants have made the following submissions in thc

co m plaint:

of

Due date of possession

Ilasic sale consideration

Total amount
complainant

paid by the

0ccupation certificate

Unit handover letter

Conveyance deed btlv
complainants and respondent

Pagc 3 of 21
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It.

Complaint No.5146 of 2023

That in 2012, the respondent issued an advertisement in respect of its

affordable group housing project called "Our Homes" situated at

Sector - 37C, Gurugram. Relying on the representations and

assurances of the respondent and on belief of such assuranccs, thc

complainants booked a unit on 26.09.2012 bearing no. 498 on 4tr'Iloor

in tower-lris, in Sector 37C, having super area admcasuring 5 16.67 sq.

ft. by paying an amount of Rs.1,64,944/-. That the unit was allottcd to

the complainants for a total sale consideration of Rs.16,00,000/- along

with a car parking.

That an Apartment Buyer's Agreement was executed between thc

allottee and respondent on 1,6-02.2013. The complainants were also

handcd over one detailed payment plan which was construction

linked plan. As per Clause 3(a) of the Apartment Buyer's Agrccmcnt,

thc respondent had to deliver the possession of thc flat within pcriod

36 months from the commencement of the construction plr.rs 6

months. Thus, the due date of possession is calculated 36 months from

the date of agreement i.e.76.02.2013 which comes out to be

1.6.02.2016.

As per the demands raised by the respondent, the complainants have

already paid a sum of Rs.16,36,391/- against the total salc

consideration of Rs.16,00,000/-. The complainants approachcd thc

rcspondcnt enquiring about the status of construction and also raiscd

objcctions towards non^completion of the proiect.

The complainants received the offer of possession on 12.01 2021 lt is

pertinent to note here that along with the letter of offer of possesston,

the respondent raised several illegal demands. That offering

possession on payment of illegal charges which the complainants

I II,

tv.
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were not contractually bound to pay, cannot bc considcrcd to be a

valid offer of possession.

V. That the respondent asking for electric meter charges of and

electrification charges from the complainants is absolutely illegal as

the cost of the electric meter in the market is not more than

Rs.2,500/- hence asking for such a huge amount when the same is not

a part of the Builder Buyer Agreement is unjustified and illcgal and

thcrcfore ncecls to be withdrawn immediatcly. That the complainants

requested the respondent that they will not make furthcr paymcnLs in

rcspcct of the unit unless the respondent let them inspect thc unit but

the respondent chose not to rePlY.

Vl. That the respondent asked the complainants to sign the indemnity

bond as perquisite condition for handing over of the possession The

complainants raised objection to the said pre-requisite condition as

no dclay possession charges was paid to the complainants lnstcad of

paying the delay possession charges, the respondent clearly refuscd to

handovcr possession if the complainants do not sign thc indcnrnity

bond. Iiurther, the complainants were left with no othcr option

instead of signing the same.

VIl. That after many follow ups, reminders, clearing all the dues, fulfilling

all one-sicled demands and formalities as and when demanded by thc

respondent, the complainants issued a physical handover advice letter

dated 07 .O4.2OZ1on account of handing over possession of the unit'

VIII. That the conveyance deed was executed on07 062021'\Nhilc this salc

dccd acknowledges that the complainants havc paid thc total

consideration of Rs.16,36,391/-, towards full and final considcration

of the said apartment and applicable taxes etc, it makes no provision

Complaint No. 5145 of 2023
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IX.

for compensating the complainants for the huge delay in handing ovcr

the flat and project.

It is pcrtinent to mention that the respondcnt has arbitrarily

demanded for payment of interest on account of delaycd payment at

the rate of l5Vo-24o/o whereas the compensation for delay stipulated

for the buyers is merely Rs.5/- per sq. ft. It is also important to note

that the mere execution of the sale deed will not deprive the

complainants of their rights to seek compensation.

Relief sought by the complainant;

'Ihe complainants have sought following relief(s):

Dircct the respondent to pay interest on the total amount paid by thc

complainant at the prescribed ratc of interest.

ii. Direct the respondent to set aside the one sided indemnity bond.

5.

Reply by respondent:

'Ihe respondent has made following submissions by way of reply:

That the complainants approached the respondent expressing their

interest in the Low Cost/Affordable Group Housing project

dcvcloped by the respondent known as "Our Homes" situated in

Scctor :.17C, Gurgaon, l{aryana.

That the complainants, vide an application form datcd 22 09.2012

applied for provisional allotment of the unit. Pursuant thcrcto, unit

bearing no.498, located on the 4th Floor, Tower- lris admeasuring

516.67 sq. ft. (tentative areal was allotted on 23.10.2072

Thereafter, a Buyer's Agreement dated 16.02.2013 was executed

between the complainants and the respondent.

U.

I,

C.

4.

D.
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That being a low cost/Affordable Housing Policy project, the rights

and obligations of complainants as well as the respondent are

completely and entirely determined by the covenants incorporated

in thc Affordable Housing Scheme, 2013 and the ISuyer's

ngreement continues to be binding upon the parties thereto with

full lorcc and effect.

I'hat as per Clause 5(iii) (b) of the Affordable I Iousing l)olicy, 2 01 3,

the due date of possession of the unit in question is 4 years from

the date of sanction of building plans or receipt of environmental

clearance, whichever is later. The relevant para is reiterated

here u nder:

" All flots in a specilic project shall be allotted in one go within fout
months of sanction of building plans or receipt of environmentql
clearance whichever is lotet and possession ofllats sholl be oJ]erecl

within the validity period of 4 years of such sonction/
clearance."

'l'hat thc benefit of grace period has to be givcn to thc rcspondcnt

as per the terms and conditions of the Agrccmcnt dated

01.02.2013. The same has also been considered by the tlon'ble

Appellate Tribunal, Chandigarh in the case titled as Emaar MGF

Land Ltd. vs Laddi Praramiit Singh Appeal no, 122 of Z0ZZ that

if the grace period is mentioned in the clause, the bcnefit of the

same is allowed, Para 30 of the order in said appeal is rcitcrated as

under:

"['aro 30: As per the oforesaid clouse of Lhe Agreen]ent, the
possession of the uniL wos to be delivered within 33 months li onl

Lhe ddte of stort oJ construction and there is o provision of o ltruce
period of three months for obtqining the completion/occupotton
certifcote etc. There is no dispute construction which reckoned

from 25.02.2A11. lt is well known thot it takes time to obtoin
Occupation Certifrcate from the concerned outhorities ofter

III.

IV.

Pagc 7 of 21
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applying the Occupation Certifcote. So, the qppellonL/promoter ts

entitled to avail grqce period so provided as per the provision ul

the sqid clause 11[a) of the Agreement for obtoining the
Occupation CertiJicate. Thus, with inclusion of the grace period of
Lhree months as per provision in Clause 11(o) of the AgreemenL

the total completion period has become 36 months and therelore
schedule date ofcompletion comes out to be os 24.02.2014"

VI. However, it is pertinent to mention here that the due date is

subjective in nature and depend on the allottee/complainants

complying all the terms and conditions of the Agreement. The

relevant para is reiterated hereunder:

"'fhat subject to terms of this clause j, ond sub)ecl to the
AporLmenL Allottee hoving complied with all Lhe Lerms ond
conditions of t:his Agreement ond not being in deilult under uny
provision of this Agreement and further subiect to complionce
with all the provisions, formalities, registration of sole deed,

documentation, poyment of oll amount due and payable to the
Developer by the Apattment Allottee under this
Ag ree m e n t............ "

VII. That the development and implementation of the proiect has been

hindered on account of several orders/directions passed by

various authorities/forums/courts. That a period of 377 days was

consumed on account of circumstances beyond thc power and

control of the respondent, owing to the passing of ordcrs of various

statutory authorities and the Covid-19 pandemic.

VIII. That rcmittance of timely payments by the complainants was of

essence and it was an obligation of the complainants to remit all

the outstanding dues as per the terms and conditions of the

Affordable Housing Policy, 2013 and the agreement executed

between the parties. However, the complainants delayed in

remitting the same resulting in hampering of the construction of

the projcct.

Page B ol 21
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IX. That the respondent completed the construction of the project and

applied for the Occupation certificate before the concerned

authority and successfully attained the Occupation Certificate

datcd 29.11.2019 and 24.02.2020. That the time period takcn by

thc concerned statutory authority for granting thc otcup.rl.ron

certificate is liable to be excluded from the time period utiliscd for

the implementation of the project. That it is pertinent to mention

here that after receiving of the 0ccupation Certificate, the

possession of the said unit was lawfully offered to the

complainants.

X. That thereafter the physical possession was taken by thc

complainants without any demur and hence a posscssion

ccrtificate dated 07.04.2021 was issued in favour of thc

complainants by the respondent. It is now, after ovcr 3 ycars of thc

offer of possession that the complainants have approachcd the

Authority as an afterthought seeking delay possession charges with

the sole intent of getting wrongful gains and causing wrongful loss

to the respondent. That the present complaint is barred by

limitation as the cause of action if any, only arose till thc receipt of

occupancy certificate and not thereafter.

XL I'hat there is a delay of 3 years 11 months and 2 days in filing of thc

prcsent complaint and hence the same is liablc to bc disnrisscd.

Without prejudice to the rights and the contentions of thc

respondent, it is submitted that the order passed by the Apex court

in suo moto no. 3 of 2 020 has no applicability in the present case.

XIl. 1'hat after giving lawful possession of the unit to the complainants,

the conveyance deed dated 07.06.2027 was also executcd. It is

Pago 9 ol 21
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submitted that after execution of the Conveyancc Deed, thc

contractual relationship between the parties stands fully satisfied

and comes to an end. That there remains no claim/ grievance of the

complainants with respect to the Agreement or any obligation of

the parties.

XIIL That the peaceful possession having been taken by the

complainants, non-existence of cause of action and thc frivolous

complaint filed by the complainants, this complaint is bound be

dismissed with costs in favour of the respondent.

6. Copies of all the relevant documents have been filed and placed on

rccord. Their authenticity is not in dispute. Hence, the complaint can

bc decided on the basis of these undisputed documents and

submission made by the parties.

E. lurisdiction ofthe authority:

7. 'l'he Authority observes that it has territorial as wcll as subjcct

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

Territorial iurisdiction

t]. As per notification no. 1/92/201,7-7TCP dated 14.12.2017 issued by

l'own and Country Planning Department, the iurisdiction of Real

Estate l{egulatory Authority, Gurugram shall be entirc Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within thc planning

arca of Gurugram district. Therefore, this Authority has complctc

territorial jurisdiction to deal with the present complaint

[, I

Complaint No. 5146 of 2023

Page 10 of21



HARERA Complaint No. 5146 of 2023

GI]RUGRANI

E. II Subiect matter iurisdiction

9. Section 11(4)(a) of the Act,2016 provides that the promotcr shall be

responsible to the allottee as per agreement fbr salc. Scction

11(4)(a) is reproduced as hereunder:

10.

Section 11(4)(a)

Be responsible for all obligations, responsibilities ond functions under the
provisions ofthis Act or the rules and regulotions made thereunder or to Lhe

allottee as per the agreement for sale, or to the association of allottee, os the
case may be, till the conveyonce of all the opartments, plots or buildings, os

the cuse moy be, to the allottee, or the conmon areas to the ossociation of
ollottee or the competent authority, as the cose moy be;

So, in view of the provisions of the Act quoted abovc, thc Authority

has complete jurisdiction to decide the complaint rcgarding non-

compliance of obligations by the promoter lcaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on obiections raised by the respondent

Obiection regarding delay due to force maieure circumstances

'l'he respondent-promoter has raised a contention that the

construction of the project was delayed duc to forcc nrajcurc

conditions such as various orders passed by the National Crecn

'l'ribunal, Environment Pollution IPrevention & Control] Authority,

shortage of labour and stoppage of work due to lock down due to

outbreak of Covid-19 pandemic. Since there were circumstances

beyond the control of respondent, so taking into consideration the

above-mcntioned facts, the respondent bc allowed thc period du ring

F.

11.

T.I

Page 11 of21 v
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which his construction activities came to stand still, and the said

pcriod be excluded while calculating the due date. The plea of the

respondent regarding various orders of the authorities, all the pleas

advanced in this regard are devoid of mcrit. 'l'he orders passed by

authorities banning construction in the NCR rcgion was for a very

short pcriod of time and thus, cannot be said to impact the

respondent-builder leading to such a delay in the completion. ln the

present case, according to Clause 5(iiiJ(bl of the Affordable Ilousing

Policy, 2013, the stipulated timeline for handing over possession of

the unit in question is four years from either the date of sanction of

building plans or the receipt of environmental clearance, whichcvcr

occurs later. In this instance, the environmental clearance was

granted on 26.06.2013. Calculating four years from this date results

rn 26.06.2017. The argument related to Covid-19 lacks merit sincc

the pandemic began in March 2020, which is well after thc duc

possession date. Therefore, Ieniency cannot be extended to the

promoter/respondent based on these grounds. It is a fundamcntal

principle that one cannot benefit from thcir own wrongdoing.

Conscquently, the Authority concludes that no relief can be granted

to the respondent in this regard.

F-.11. Obiection regarding the complainant cannot claim delay
possession charges after execution ofthe conveyance deed.

12. It had been contended by the respondent that on execution of the

conveyance deed, the relationship between both the parties stands

Page 12 of 21
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concluded and no right or liabilities can be asserted by the

respondent or the complainant against the other. Therefore, the

complainants are stopped from claiming any interest in the facts and

circumstances of the case.

14. lt is important to look at the definition of the term "deed" itself in

order to understand the extent of the relationship between the

allottee and the promoter. A deed is a written document or an

instrument that is sealed, signed, delivered by all the parties to the

contract i.e., buyer and seller. [t is a contractual documcnt that

includes legally valid terms and is enforceable in a court of law. It is

mandatory that a sale deed should be in writing and both the parties

involved must sign the document. Thus, a conveyance deed is

essentially one wherein the seller transfers ail rights to legally own,

keep and enjoy a particular asset, immovable or movable. In this

case, the assets under consideration are immovable propcrty.0n

signing a conveyance deed, the original owner transtcrs all lcgal

rights over the property in question to the buyer, against a valid

consideration usually monetary. Therefore, a "conveyancc decd" or

"sale deed" implies that the seller signs a document stating that all

authority and ownership of the property in question has been

transFerred to the buyer.

15. I,'rom the above it is clear that on execution of a sale/conveyance

deed, only the title and interest in the said immovable property

(hcrein the allotted unit) is transferred. However, thc convcyance

dccd does not conclude the relationship or marks an cnd to thc

liabilities and obligations of the promoter towards thc said unit

Complaint No.5146 of 2023
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whereby the right, title and interest has been transferred in the

name of the allottees on execution of the conveyancc dccd.

I6. 'lhc allottees have invested their hard-earned money and thcrc is no

doubt that the promoter has been enjoying benefits of and thc next

step is to get their title perfected by executing the conveyance dced

which is the statutory right of the allottees. Also, the obligation of

the developer-promoter does not end with the execution of a

conveyance deed. Therefore, in furtherance to the llon'ble Apex

Court judgement and the law laid down in case titlcd as Wg'Cdr.

Arifur Rahman Khan and Aleya Sultona and Ors. Vs. DLF

Southern Homes Pvt. Ltd. (now known as BEGUR oMR

Homes Pvt. Ltd,) and Ors. (Civil appeal no. 6239 of 2019) dated

24.O8.?OZO, rhe relevant paras are reproduced herein below:

"34 The developer has not disputed these communicotions Though these ore jbur
communicotions issued by the developet, the oppellonts subnitted thot they ore not

isolated aberrotions but Jit into the pottern. The developer does not st1te thot it
was,r/illing to offer the JIat purchas?rs pos.tession of their flats ond the right to

execute conveyance of the flats while reseruing their cloim for compensotion Jbr
deloy. On the controry, the tenot of the communicotions indicotes thot while

executing the Deeds of Conveyonce, the flat buyers were informed thoL na form oi
protest or reservation would be dcceptable- The Jlat buyers were essentiolly

presented v/ith on unfait choice of either retoining thet rights to pu$ue their
claims (in which event they would not get possession or title in the meonlime) ot to

forsake the cloims in order to perfect their titles to the llots for which lhey hovt'

paid valuable consideration.ln this bockdrop, the simple quesoon which we ec(l lt)

oddress is whether a IIat buyer who espouses o claim ogoinsl lhe developer for
delayed possession con os a consequence of doing so be compelled to delet thP rtllht

to obtoin o conveyonce to perfect their title- lt would, in our view, be ntanifestly

unreosonoble to expect thot in order to pursue o claim for compensotion J'or

detayed honding over of possession, the purchaser must indefrnitely defer obtoining

o conveyance of the premises purchosed or, if they seek to obtoin o Deed of
Conveyonce to forsake the ight to claim compensotion. This bosicolly is o poeLian

in which the NCDRC hos espoused. We connot countenance thot view.

35. The flat purchosers invested their hord earned money. It is only reasonoble lo
presume thot the next logical step is for the purchoser to perfect the title ta the

premises which h|ve been ollotted under the terms pfthe ABA- But the subnrisstan of
the developer is th0t the purchoser forsokes the rcmedy bet'orc the cansumer farum

PaAe 
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by seeing a Deed of conveyance. To occept such a construction would leod to an

absurd consequence of requiring the purchaser either to obandon o iust claim os o

condition for obtoining the conveyance or to indelinitely deldy the execution of the

Deed of conveyonce pending protrocted consumer litigation."

17. The Authority has already taken a view in Cr. No. 4O3l/2Ot9 and

others titled as Varun Gupta V/s Emaar MGF Land limited and

others and observed that the execution of a conveyance deed does

not conclude the relationship or marks an end to the liabilities and

obligations of the promoter towards the subject unit and upon

taking possession, and/or executing conveyance deed, the complaint

never gave up his statutory right to seek delayed possession charges

as per the provisions of the said Act.

18. Aftcr consideration of all the facts and circumstances, the Authority

holds that even after execution of the conveyance dccd, the

complainants/allottees cannot be precluded from their right to seek

delay possession charges from the respondent-promoter.

F.lII. Ohiection regarding complaint being barred by limitation

19. So far as the issue of limitation is concerned, the Authority is

cognizant of the view that the law of limitation does not strictly

apply to the Real Estate Regulation and Development Authority Act

of 2016. However, the Authority under section 38 of the Act of 2016,

is to be guided by the principle of natural justice lt is universally

accepted maxim and the law assists those who are vigilant, not those

who sleep over their rights. Therefore, to avoid opportunistic and

frivolous litigation a reasonable period of time needs to bc arrivcd at

for a litigant to agitate his right. This Authority ofthe view that three

years is a reasonable time period for a litigant to initiate litigation to

Complaint No. 5146 of 2023

press his rights under normal circumstances.
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20. It is also observed that the flon'ble Supreme Court in its ordcr datcd

10.01..2022 in MA NO.Z1 of 2022 of Suo Moto writ Petition

Civil No.3 of 2020 have held that the period from 15.03.2020 to

28.02.2022 shall stand excluded for purpose of limitation as may be

prescribed under any general or special laws in respect of all judicial

or quasi-judicial proceedings.

21. In the present matter the cause of action arose on 07.04.2021 when

thc possession was handed over to the complainants by thc

rcspondent. The complainant has filed thc prescnt complaint on

07.1,1.2023 which is 2 years Tmonths from the datc of causc of

action. ln the present case the three year period of delay in filing of

thc case also after taking into account the exclusion period from

15.03.2020 to 28.02.2022.In view of the above, the Authorjty is of

the view that the present complaint has been filed within a

reasonable time period and is not barred by the limitation.

G. Findings on the reliefsought by the complainant:

G.l Direct the respondent to pay delayed possession charges on the
total amount paid from the due date of possession till the actual

handover of possession.

22. The complainants booked a unit in the project "Our Homc" located in

Sector-37c, Gurugram, being developed by the respondent. 1'hey

were allotted unit number 498 on the 4th floor of tower-lris, with a

super area of 516.67 sq.ft, as per the provisional allotment letter

dated 23.10.2012. Subsequently, the Buyer's Agreemcnt was

cxccutcd between the parties on 1'6.02.2013. According to Clausc

5(iii)[b) of the Affordable Housing Policy 2013, posscssion ol thc

PaSe 16 of21
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unit was to be provided to the complainants within four years from

either the date of obtaining building plan approvals or the grant of

environmental clearance from the concerned authoritics, whichcvcr

was later. The respondent obtained the environmental clcarancc on

26.06.2013. Calculating four years from this date, the due datc for

possession comes out to be 26.06.207.'l'he respondent obtained thc

occupation certificate on 29.11.2019, and the unit was handed over to

the complainants on 07.04.2021. However, neither party has provided

any documentation regarding the offer of possession. 'l'he conveyancc

deed was cxecuted on 07.06.2021.

During the proceedings dated 08.05.2024, the respondent's counscl

sought to introduce on record an M.O.U dated 12.02.2021, cxccutcd

prior to the conveyance deed. According to thc M.O.tl, thc partics

have resolved their financial obligations towards cach other and

agreed that no further claims shall arise between them. The

complainants' counsel did not contest the existence of the M.O.U but

strongly objected, asserting that it was not duly executed by both

complainants.

In the present complaint, the complainants intends to continuc with

thc projcct and are seeking delay possession chargcs along with

intercst on the amount paid. Proviso to section 18 providcs that

where an allottee does not intend to withdraw from the projcct, hc

shall be paid, by the promoter, interest for every month of dclay, till

the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 ofthe rules.

Page 77 ol2l
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18(1). lf the promoter fqils to complete or is unoble to give
possession ofan oportment, plot, or building, -

Provided that where an ollottee does not intend to withdruw
from the project, he shall be paid, by the promoter, interest fot every
month of delay, till the honding over of the possession, at such rote os

may be prescribed.

25. Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottec does

not intend to withdraw from the proiect, he shall bc paid, by thc

promotcr, interest for every month of delay, till the handinS ovcr of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

"Rule 15. Prescribed rqte of interest- [Proviso to section 72,

section 78 and sub"section (4) and subsection (7) olsection 191

(1) For the purpose ofproviso to section 72; section 18; and sub-

27.

sections (4) and (7) of section 79, the "interest ot the rate prescribed"
shall be the State Bank of lndio highest morginal cost of lending roLe
+2o/0.:

Provided thot in case the Stqte Bonk of lndia morginal casL of len(linli
rqte (MCLR) is not in use, it shall be reploced by such benchtnork
lending rotes which the State Bank of lndia moy Jix from Lime Lo Litne

for lending to the generol public."

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed ratc

of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it

will ensure uniform practice in all the cases.

Conscquently, as per website of the State Bank of India r.e.,

https://lbieojn, the marginal cost of lending rate [in short, MCLIt]

as on date i.e.,24.07.2024 is 9 %. Accordingly, the prcscribcd ratc of

interest will be marginal cost of lending rate +2o/o i.e.,1"lo/o.

26.

Complaint No. 5146 o12023
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28. The definition of term 'interest' as defined under section 2 (zal of the

Act provides that the rate of interest chargeable from thc allottcc by

thc promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:

"[za) "interest" means the rates of interest pqyqble by the promoter or
the allottee, ds the cose may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chorgeoble from the otlottee by the promoter,

in case of defoult, shall be equal to the rote of interest which the
promoter shqll be liable to pay the allottee, in case ofdeJoult.

(ii) the interest payable by the promoter to the olloLLee sholl be lron
the date the promoter received the omount or any port Lhereof Lill
the dote the amount or part thereof ond interest thereon ts

refunded, qnd the interest payable by the allottee Lo Lhe promoLer
shall be from the date the allottee defaults in pqyment Lo the
promoter till the dote it is paidi'

29. 'Iherefore, interest on the delay payments from the complainants

shall be charged at the prescribed rate i.e., 11% by the

respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

30. On consideration of the documents available on rccord and

submissions made regarding contravention of provisions of thc Act,

thc Authority is satisfied that the respondent is in contravention of

the section 11[4)(a) of the Act by not handing over possession by

the due date as per the agreement. As per Clause 5 (iii)(b) of the

Affordable Housing Policy 2013, the due date of possession of the

unit in question is 4 years from the date of sanction of building plans

or receipt of environmental clearance, whichever is later. The

environmental clearance of the project was obtained by thc

respondent on 26.06.2013. Therefore, the due date of handing ovcr

possession is 26.06.2017 .

Page 19 ol 21
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31.'l'he competent authorities granted the occupation certificate to the

respondent on 29.11.2019, and the unit was subsequently handed

over to the complainants on 07.04.2021. There is no documcntary

cvidcncc on record indicating when possession of thc unit was

offered to the complainants. The deadline for handing (,vcr

posscssion of the unit was 26.06.2017 , and the delay on thc part of

the respondent is evident.

32. Accordingly, the non-compliance ofthe mandate contained in section

11(4J(a) read with proviso to section 18(1) ofthe Act on the part of

the respondent is established. As such the allottees, shall be paid, by

the promoter, interest for every month of delay from due date of

possession i.e.,26.06.2017 till offer of possession plus two months

aftcr obtaining occupation certificate from the competcnt authority

or actual handing over of possession whichever is carlicr, as pcr

section 18(1) of the Act of 2016 read with rule 15 of thc rulcs.

G.ll. Direct the respondent to set aside the indemnity bond.

33. It is noteworthy that section 18 of the Act stipulates for the statutory

right of the allottee against the obligation of thc promoter to deliver

the possession within stipulated timeframe. Therefore, the liability

of the promoter continues even after the execution of indemnity-

cum-undcrtaking at the time of possession, in thc prcscnt casc , thc

M.O.U dated 1,2.02.2021. The Authority is of the vicw that thc

aforesaid memorandum of undertaking or indemnity-cum-

undertaking does not preclude the complainant-allottce from

exercising his right to claim delay possession charges as per the

provisions of the Act. Thus, the said Memorandum of Understanding

dated 12.02.2021 is hereby set-aside.
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Directions of the authority

Hence, the Authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligations casted upon the promoters as per the

functions entrusted to the authority under section 34(0:

i. 'fhe Memorandum of Understanding dated 12.02.2021 is set-

aside and the respondent is directed to pay the interest at the

prescribed rate i.e., 1170 per annum for every month of dclay

on the amount paid by the complainants from due datc of

possession i.e.,26.06.2077 till offer of possession plus two

months after obtaining occupation certificate from thc

competent authority or actual handover, whichever is earlier,

as pcr section 18(1) of the Act of 2 016 read with rule 15 of the

rules. II
35. Complaint stands disposed of.

36. File be consigned to registry.

Ashok
(Member)

Haryana Real Estate Regulatory Authority, Gu

Datedt 24.07.2024
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