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Coemplaint Mo 1341, 3342 and 1343
of 2022

CORAM: Nadim Akhtar Member
Chander Shekhar Member

Hearing: 9"

Present: - Mr. Kamal Dahiya, counsel for the complainant,
Mr. Gaurav Gupta, counsel for respondents through V.

ORDER (NADIM AKHTAR - MEMBER)

Above captioned complamts have been filed by the complaimanis under
Section 31 of the Real Estate (Regulation & Development) Act, 2016
(hereinafter referred as RERA, Act of 2016) read with Rule 28 of the
Haryana Real Estate (Regulation & Development) Rules, 2017 for vielation
or contravention of the provisions of the Act of 2016 or the Rules and
Regulations made thereunder, wherein it s inter-alia prescribed that the
promoter shall be responsible to fulfil all the obligations, responsibilities and
functions towards the allotiee as per the terms agreed between them.
A. UNIT AND PROJECT RE Y DETAILS
1. All the captioned complaints are taken up together for hearing as there
involves same issues pertaining to same project of the  respondent
namely; “M/s Parker Builders Pvt. Lid”. This order is passed by 1aking
complaint no, 1341 of 2022 titled as “Raj Kumar Balain versus Mis

Parker Builders Pvt. Ltd and another™ as lead case,
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Complaint Mo 1341, 1342 and 1343
of 2021

2. The particulats of the project, sale consideration, the amount paid by the

complamant, date of proposed handing over the possession, delay penod,

if any, have been detailed in the following table:

-

| development/consir

|u-.||:1-.|l|.r.i:.'.' ar  withie

! arr extended IMHLH-I" !

5. Particulars Details of | Details of complaint | Details of
No. | Complaint | no, 1342 of 2022 | enmplaint
ne 1341 of 2022 | . no. 1343 of 2022
' i
1. | Name of the | The Parker Suites | The Parker Suites | The Parker Suites I
project | .I
2. |Name of the | M " Parker | M/s Parker Builders [M/is Parker
promoler Builders Pvt, Lad Pvt. Lrd Builders Pvi. Lid
3. | RERA Unregistered Unregisiered Linregistered
repistered not
registered  Unit
No, I B . |
4. | Unit No. | 10, upper ground | 09, upper ground | O, upper ground
ullanted floor (L L0 Moor (L1 09 Foor (L) D8)
5. | Unit aren (super 465 sq.fi -
builde up area) ) .
7. | Date of Builder | 08.07.2011 10.02.2012 25.05.2012
Buyer
Azreement - )
3, Due  date of | 08072014 10.02.2015 20052015
offer of |
POSSEsson — -
g, Possession Clause 4. “Thar | Clapse 4. “That | Clause 4. "That |
clause in BBA builder  will ke | buiteer will make |

buifdder will make
efforty to complete
fihe

efforty  fo complele | efforis Fei

the | complete e |

develapment/consiri | develomment/cons |
of

ShopACommere ol
Lird)
months or within an | momths or wr'n'rrrT!

extended  period rJ_-,l"! e

ficfian ihe | ctfom

o
ShopCommercial
Lt Af

;.h.:llr.l'mw}m of e

| ShopAammercial |

WA Within I | Ui withdn 36

e rrena ]

—
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six  months |

o7
subject  to  force |
maesre condiiions |
ariel
beyomd the control
af  the  Builder
which shall inelude

any

FENTY
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i Impased by
oy
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cipel Authorities or

any Cravt. er Semi- i
Crovt.  Depariment |
ard shall aliae e
suhieet  fo ovher
Shop Commercial

Ll Buyeris)
nrcaking timedy
poyvment. No claim
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in case of delay in
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Crrraif iR

ARIET
gl | Jorce
COTE iored

contrel  of  the | reasens beyond
Builder which shall

inidude

the eomirol ol the
Rurller

£ pwdiic

notice/order RS | shall melnde any
an imposed by ary | molicelorderresty
Conrt/HUDA Munici

pal  Authorities

dorionn impsedd by
far :H‘il_!u
Lot AU DA M

Hicip

any Gl oF n"ﬁ':.‘-lrli"-.
CFive
cerred
subject
St Comine reial
Linare

Haking

D ek e
shall nlwa e

Aaharitiay or any

o other | Govl,  or  Senni-
Crovi Dhepoarieie s
Buyeris)

tinrely | sallectl toother
payment. Np o clalm | ShopCaemmercial
by af|

clanrage s/campensali

Wy Lt Buvers)
fernily

Mo

kg

on shall lic againg
Fhe Builder in case n}"i
chefeny

Ve
clafm e war «of
g s/ compen

afnll i

i Faing |

aver the passessfon | siion
on ogocounl af Ihe | againsg
ey of the aforesaid | Builder in case of

reasons and Builder |

] el i heerading
| aecount af the any | shall he entitfed o o l mey thae
of  the aforesaid | reasonable extension | possession o |
PR and | of  time  for the | gecoumt af  the
Builder  shall be | delivery of e ! any  af the
entitled  to @ | possession  of  the 'l aforeseid reasens
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Complaint No.1347, 1342 and 1343

aof 2022
i;amrr-:r_{n'r sl [ canad Builder shatl
extension af time | ShopCommercio! he erritled oo
|
Jor e delivery of | Lt In e | regsonahie
I
II the passession  aof | byers).” exfension of e
L satiel ! | fur the defivery of
| Shap/Commercial '| the  possessiin of
| Unit fo the | te seel
buryeriss Shopi ommerciol
| | Uit ta thee
| | binerinl '
10, | Basic salc price | T19.06.500- | R17.32,125- UTI 125
1. | Amount paid by | 19,84,755/- T18,03,052/- FIEOF, V-
complainant el _
12. | Offer of | Yes, 27.08.2016 Yes, 27082016 Yes, 270820146
Os5Es510n
given or not |
B. FACTS OF THE COMPLAINT
3, Vide order dated 12.09.2023, facts of the complainant were duly

recorded and same is reproduced for reference;

1. Ld counsel for the complainanis referred to the facts of
complaint no. 1341 of 2022 and stated thai complainant
hooked 3 units in the profect of respandent in the year 2011,
Builder buyer agreement (BBA) was executed on U807, 2011
with total cost of shop as 19,06, 300~ As per clause 4 af BEA
the construction of unit was to be completed within 36 monihs
fram date of execution of agreement or within an extended
periad of 6 months subject to force majenre conditions or
reasons bevond the control of builder. However, no force

majure conditions ever came into existence, hence due date of
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Cormplaint Mo, 1341, 1342 and 1343
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possession as per agreement was 08.07. 2014 Respondent hax
failed to hand over possession of unit on time and complainani
has  sought relief of possession along with delay inferest
Further, he refers to page no. 20 of complaint mentioning
various deficiencies found in the unit which the respondent
failed to rectifi. At page no. 20 following deficiencies have
been pointed oul:

Internal flooring is incomplete as flaoring tiles of size 2X2 of
a reputed company is not affived even after receipl of
R, 1,90,647/- for flooring by the respondent

No provision of electric distribution and switch  boxes,
Conduit Pipes have not been laid and wires hove ol been
provided therein. Even the installation points for funs, light
and A.C. have not been provided.

Feeder cable and earth wire hanging loosely despite recerp
of Rs. 1,90, 647/~ for elecirificarion.

Iron Pipes of 4" and 5° diameter that is meant for fire fighting
system are hanging lovse along the roof that is detrimented 1o
the inhabitants of shop. Even false ceillng has not been
provided 1o cover these iron pipes.

There is no provision of water supply in the shop in guestion
whereas water supply connection has been provided to all
units/shops locared at ground floor (o Sth Floor.

The size of unit in question is much smaller ie. only 280 sq. /1.
whereas the size of unit was mentioned fo be 463 sq.ft. in e

Builder Buver Agrecment.

. Ld Counsel for complainants stated that the  present

complaints have been filed again as earlier complainl no
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Complaint Mo 1341, 1342 and 1343
of 2043

2282, 2283 2284 of 2019 were dismissed by the Autharity for
non-prosecution of complainants with liberty 1o file fresi
complaints vide its order dared 30,3, 2022 on page no. 86

. Further, by referving to page no. 113 and 114, he mentions
observations  of Hon'ble Authority  vide iy order daied

26.02.2020, which are reproduced below:

“The Authority on prima facie appraisal of documents
and after hearing the complainant decided 10 make
Jollowing observations in respect of each of referved
deficiencies:

The agreemeni execuwied between (he poriies
specifically provides that a sum of 190,647/ will be
pavable on flooring. Concededly, the complainant was
allotted three shops on upper ground floor. This would
show that the roof fop of the lower ground floor
siructure was fo serve as the floor jor the shops
ellotred to him. The very fact that the respundent
collected an amount of 190,647/~ for flooring shows
that something extra over and above the roof lop of the
lower ground striuciure was reqguired 1o be laid on the
Jloor of the complainant's shopy and the amount being
so charged was for meeting the expenses of such
additional matericd, The complaingnt's version is that
the amount so charged was for affixing (tes anda his
version, in the tiles aond absence of some cogent
material disproving the same, deserves acceptance.

i) Mt iy evidemt from the photographs produced on

record that the feeder cable and earth wire are
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hanging loose. There ave no distribution and swiich
baxes provided in the shops. It is not clear whether or
nat conduit pipes have been laid and wires have heen
provided therein jor electrification. So, the Autharity
finds prima  facie merit in the allegation tiol
deficiencies in respect of electrification work exists for
which the respondent had charged Rs. 1,90,647-,

iii) The complaimant plea on the point that deficiencies
exist in providing water supply services to the shops
can be looked into only if romoter was obliged o
provide services as per terms of agreement execuied
hetween them.

iv) An fvon pipe is indeed hanging loose along the roof
as per photographs placed on record and respondent
deserves to be directed to cover the same as per terms
af agreement, ”

4. He siated that respondent rectified the deficiencies ay
mentioned in point (i), (1) and (iv] bur failed 1o rectified
deficiency of water supply mentioned in poind (iii). Therefore
respondent may be direcied to provide the same.

5. Further, Id counsel for complainants siated that cancellation
dated 29.10.20220 done by the respondent Vs illegal s
respondent raised certain demands which are not applicable
o him, He approached this Authority in year 2020 therefore
cancellation during the course of proceeding is illegol. Thos,
his intertm prayer is for stay of cancellation issued by the
respondent.

6. He further stated thar Parker City Cenire is a project being

develaped by the respondent in sector 62, Kuneii. Sompor,

il
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Complaint No. 1341, 1342 and 1343
of 2022

Harpana and developed in two parts fe.. one part deals with
commercial shops and other part dealy with suites.  However
rermy and conditions of builder buyer agreement jor both ihe
paris ave exacily the same and common, The respondent in
reply to complaint no. 2282/19 in para 20 on page no. 17 has
acmitted thar complainant and his wife had booked five unils
in iotal. Furthermore, it has been admitted by the respondeni
that complaingnt along with his wife has taken possession and
conveyvance deed has heen done of two units e, wnit ne. 2001
and 207, which the respondent claim to be suites and nor
shops. It is pertinent to mention that Builder Buyver Agreenent
of such purportedly suiles are exactly similar 1o the BEA of
shops as allotted to the complainant. Theve s no material
difference in terms and conditions of the both BBA's. Thus,
specification of the purportedly suites should be

The specification of shaps and as per the impression given by
the vespondent’s representatives at the time of booking fiad
the impression given by the respondent’s represenfative wionld
be different for swites and shops then complainant waonld not
have booked the shops at that time. Because of false
impression, deception and wrong promises mode by the
respondent's  vepreseniatives,  the  complainant  got  an
impression  that  suftes and  shops wonld be  of  same
specifications. Moreover, the cosr of suites is lesy than cost of
shops inspite of the fact that area of swites ix bigger ithan orea
af shops. So, the complainant had every reason to befieve and
trust on the presentation, promises mode by the vespondent's
representatives ot the time of booking The respondent's

representatives have misled and misrepresented the jacis and
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Complaint No, 1341, 1342 and 1343
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lured the complainani to fnvest in their projeet by purchasing
5 shops. Interestingly, the respondent has used the rerm
"SHOPY for all the units booked by the complainant, owl of
which now the respondent is clafming that 2 units are not shop
bur suites. However, the allotment letier, BEA and convevance
deed executed or issued by the respondent, the term used
"SHOP" for such wnits which respondent allegedly siates as
"SUIT",

. By referring to order of Authority in complaint no, 6.3 of 2018
titled * Vikram Simgh Malik v. M/ Parker Builders Por. Ltd "
on page no. 166 "whereby the offer of possession before
obtaining occupation certificate has been held fnvalid by the
Authority and further Hon'ble Authority observes that second
offer of possession afler obtaining occupation certificale Is nol
valid as complete details of receivables and payables amownt
were  nmot  specifically  disclosed  to the  complainanis.
Respondent  has  been  further  directed o pay  delay
compensation 1o the complainants  from deemed dote of
passession il actual date on which offer of possession would
be made in terms of this order.” Similar is the case of
complaimant as occupation certificate obtained by rexponden
is wot valid and hence offer of possession is alse not valid
Therefore, in same terms of complaint no. 63 of 2008 he
sonught relief of delay interest fram deemed date of possession
tifl valid affer of possession.

On the other side Id counsel for respondent stated tat he is
not prepaved with the arguments therefore sought tine for the
same. Regarding cancellation of wnit he stated thae he will

confirm it from the company
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Cormpizint No. 1341, 1342 and 1343
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0. Part heared Respondent is divected to mainiain stains quo as

on today, with reference fo the wiils of complaingnis in e
present complainis, il the matter is adiudicated by the

Aurhority,

10. Adjowrned to 05.10.2023."

4, In addition to above submissions, other submissions as per pleadings

in complaint files are that;

(1)

On failure to complete the construction on time as stipulated
under the said agreement the respondent offered Provisional
Possession for fit-out to the complainant withoul obtaining of
occupancy certificate. Hence it can be safely construed that sad
offer of posscssion was infructuous and was only a tool to
beguile the complainant and to save themselves lrom
obligations and liabilities for not compleung the construction
as per terms seftled in the agreement. The copy of Offer of
Provisional Possession for fit-out dated 01.08,2015 is annexed

as Annexure C-4,

5. That despite receipt of substantial amount of Rs 1865276/~ tll

08.11.2013, against total sale consideration of Rs. [9.06,500/ 1o,

07.83% of the total cost of the unit in question, respondent no.l in

complete disregard of the paymem plan opled by the complainant

raised

demand for certamm arbitrary charges wvide letter  dated
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Complaint No. 1341, 1342 and 1343
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01.10.2015. A copy of letter dated 01.10.2015 15 annexed  herewith as
Amnexure C-5. In this letter, respondent no.l raised [ollowing

demands for other charges:

Sinking Funds F200/- per sq. N1
Lahour Cess 220/~ per sq. ft a
Fir Fighting 2120/~ persq. ft

Enhanced EDC/ADC and other | €95/ per sq. it
CGiovi. charges
'Dual Electric Meter Charges $25,000/-

‘Power Back-up charges 245,000/~ (3KW)

6. That some of above-mentioned charges are statutory chargestaxes
pavable to the Government, the demand of which has been raised by
the respondent no.l without providing any substantive prool of
amount payable to the Government or concerned Authority, Enhanced
EDC/ADC charges arc stayed by the Hon'ble Punjab and lHaryana
High Court, Chandigarh, so the respondent no.l cannot charge the
same at this stage. It is important to mention here that the complamant
sent various letters to the respondent no.l and made numcrous
requests to the respondent no. | to provide justification for demand of
such arbitrary charpes which have been annexed as Anncxure C-6.

7. That respondent no.2 also raised demand for maintcnance charges

from the complainant vide Performa Invoice dated 01.06.201Y9

Page 13 of 60 Cj%/




Complaint Mo.1341, 1342 and 1343
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However, the complainant had never been apprised of the fact that the
maintenance of the unils in the said project of the respendent no. |
would be taken care of by respondent nol as cven there's no
mentioning about respondent no.2 in the Builder Buyer's Agreement

|

executed between the complainant and respondent no, 1. Hence the
demand raised by respondent no. 2 for payment of maintenance
charges is unjustified and un-called for, The complainant also sent 4
latter dated 27.08.2019 to respondent no.2 to that effect. However, no
reply has ever been received by the complainant of the said letter, The
copy of Performa Invoice dated 01.062019 and letier dated
27.08.2019 of the complainant are annexed as Annexure C-7 and C-5.
. That the respondent no.l semt a letter titled “Possession and
Registration of Conveyance Deed of your unil in Parker Suites” dated
27.08.2016 wherein the respondent demanded complete dues pending
apainst the booking and allotment of unit/shop in question, The copy
of letter dated 27.08.2016 is annexed as Annexure C-9. As such the
respondent did not  mention the amount payable by him to the
complainant for his own default/failure 1o deliver the possession
within stipulated time period, that is contrary to the natural justice and
provisions, of RE(R&D) Act. Hence offer of possession qua Lhe saul
letter dated 27.08.2016 without mentiening ol recervables and

payables cannot be considered as a wvalid offer. Morcover, such

Lad—
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Complaint No. 1341, 1347 and 1343
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possession letter  was not  accompanied either by
Occupation/Completion  Certificate, thus offer of possession was
legal and void.

. That the complainant visited the office of respondents on numerous
occasions to enquire about the Occupation Certificate and to get
justification of the charges demanded by the respondents. Copies of
letters where by the complainant requested to provide him a copy of
Occupation Cenificate are annexed as Annexure C-10 (colly)
However, the respondent inspite of replying to any of the
query/correspondence of the complainant kept on raising demands for
further payment and even threatened to charge heavy interest on
unpaid amount as evident from letter dated 22.102018 ol the
respondent annexed as Amnexure C-11. In reply to said final call
regarding pending dues against complainant the complamant once
again asked for justification of the demands wvide letter dated
11.11.2018 as the complainant had alrcady made [100% payments as
per the agreement executed between the parties. A copy of said leter
of complainant dated 11.11.2018 is annexed as Annexure C-12
However the respondent neither pave any reply of said lener nor
provided any justilication for demand of arbitrary payments, Hence

the complainant had been left with no alternative than tw bow down w
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unscrupulous demands of the respondent and make payments as per
demands of the respondents.

10. That despite receipt of huge amount of Rs. 18,84, 755/- agamst the 1oal
sale consideration of Rs.19,06,500/- of the unit'shop in gquestion, Le,
having being paid more than 100% of the total cost of the unid as
enumerated and settled under the agrecment, the respondents n
complete disrespect to settled under the agreement and in compleie
disrespect to numerous reguesis of complaimant for execution ol
conveyance deed, raised further demands of payment and cven
threatened 1o cancel the allotment without further notice vide letter
dated 29.10.2020. Copies of receipt of said amount and summary of
amount paid by the complainant that includes Service Tax and Val are
annexed as Annexure C-13(colly) and a copy of letier/notice of
cancellation dated 29.10.2020 is annexed as Annexure C-14, That the
said notice of cancellation has been served on the complainant while
the matter with respect to unit in question, Le., complaint no. 2282 of
2019 ttled *Raj Kumar Balain versus Parker Builder Pyt Ltd. & Ors.”
was sub-judice before the Hon'ble Authority, Panchkula and hence
was agamst the provisions of RE(R&D) Act. The said matter had been
dismissed due to non-prosccution with liberty o file fresh compliam,
Copies of various orders passed by the Hon'ble Authority in said

complaint no. 2282 of 2019 are annexed as Arnexure C-15 (colly). It
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i important to mention here that the complainant brought o the
notice of the respondent the same fact vide letter dated 11.11.2020 and
requested the respondent 10 honour the orders passed by Hon'ble
Authority on 26,02.2020 and 07.10.2020 and io reconsider their
proposal for cancellation of the unit in question, A copy of letter
dated 29.10.2020, notice for cancellation of the umit i question n
case pending payment 15 not made and conveyance deed 15 not
executed and a copy of letter dated 11.11.2020 are annexed as
Annexure C-14 and C-16 respectively.

11, That the complainant had sought information under RTI Act, to know
the status of Occupation Certificate of the sad project. It was
shocking for the complainant to know that OC relied by the
respondent no.l has been obtained fraudulently, as the NOC or
documents furnished by the respondent to receive the OC of instant
project does not relate to the mstant project rather such NOC relates 1o
another project of the respondemt in the same Jocaliy. The
complainant has moved a representation dated 25.05.2022 betore The
Director, Town and Country Planning Department, Haryana regarding
the unscrupulous practice of the respondent and further to take sirict
action against the defaulting respondent, as per provisions of law. A
copy of such representation and a copy of postal receipt are annexed

as AnnexureC-21 (Colly). In the said representation dated 25.05.2022
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it has been alleged that “The Occupation Certificate of the said

project is a forged document as the same does nel pertain o the

project af  the respondent in question as is evidem from poinly as

adduced hereunder:

B

Refer to para 9 of OC — The memo no. 3217FSO dated 30,12 2015
regarding NOC by DY, Commissioner, Sonipat is the renewal No
(Mjection Certificate in respect of Commercial Building license ni,
37 to 39 e area measuring 4.062 acres (Parker Mall) sitwared ot
Sector 62, Kundli being developed by Respondent no d However
the said profect in guestion is "The Parker Suites” amd not Parker
Mall.

Refer to para 1 of OC, the letter no. 21-9082007-14 dared
11122008 regarvding envirenment clearance from minisiry of
enviranment and forest, New Delhi was isswed for Parker Mall can

Multiplex project situated at sector 62, Kundl/

Hence, a oceupation certificate of the project in question is a lorged

and dispuled document as it is clear from the above that same has heen

obtained by the respondent no.l by producing documenis which do

not relate to the project “The Parker Suites”, Le, instanl project

bearing license no.214 of 2007 dated 04.09.2007, admcasurmg 2.0

acres at Sector-62, Kundh, Somipat. A copy of the occupation

certificate attached as Annexure C-22,

T
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12.Complainant does not want to withdraw from the projeet and as per

obligation under section |8 of RERA Act of 2016, read with Rules 15

and 16 of Rules, 2017 the promoter has an obligation (o pay interes)

on the delayed possession on the amount deposited by the complaman

at rate the preserbed.

C. RELIEFS SOUGHT:

13. Complainant has sought following reliefs :

(1)

(1)

{11)

(iv)

(V]

To give necessary directions to the respondent to hand over the
possession of the aliotted unit, complete m all respect. along with
delay mterest tll delivery of possession along with the prescnbed
rate of interest as per the provisions of section 18 and section
19(4) of RERA Act of 2016.

To direct the respondent to remove the deficiency ol the unil as
stated in the complaint.

To direct the respondent to deliver the possession of the instant
shop in panty with the basic amenities and specifications given in
the unit no.201 to the complainant.

To impose penalty upon the respondemt as per provisions of
section 60 of RERA act for wilful default commutted by them .

To impose penalty upon the respondent as per the provisions of

section 61 of RERA Act for contravention of section 12,13,14 and

section 16 of RERA Act
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(vi) To issue directions to make liable every officer concerned, Le,
Director, Manager, Secretary or any other officer of the respondent
company at whose instance, connivance, neglect any ol the
pffences has been committed as mentioned in section 69 of RERA
act of 2016 to be read with HRERA Rules, 2017,

{vii) To recommend criminal action against the respondent lor the
eriminal offence of cheating, fraud and criminal breach ol trust
under section 406,420 and 409 of IPC,

(viil) To issue directions to pay the cost of litigation.

(ix} Any other relicf which this Hon'ble Autherity deem [t and
appropriate in view of the facts and circumstances of this
complaint.

D. REPLY ON BEHALF OF RESPONDENT

14.Vide order dated 05.10.2023, submissions of the respondent were

recorded, which are reproduced hercunder for reference:

1. Ld counsel for the complainanis referred 1o para 4 of last
order dated [2.09.2023, wherein it is mentioned that
deficiencies as mentioned in point (i), (it} and (iv) have been
rectified is not been correctly recorded in the said order
These deficiencies have still not been rectified and thus para
4 of the order dated 12.09.2023 need rectification w. r. |

this point only, rest of the averments are sanie as per lost

=
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order. Complainant sought relief of possession along wilh
delay inferest.

. Ld counsel jor respondent stated that complainant was
offered possession for fit-omt purposes vide letter dated
01082015 Complainars  was also served with o letrer
dated 01/10/2013 wherein the focr thar project "Parker
Suites' is complete except some minor finishing works,
repair, cleaning and  activation of services ele. The
complainant was asked to deposit paymeni under severol
heads but the complainant did not come forward for
depositing payments and now, complainant raised issues a
to deficiency in the unit which are unsustainable and illegol
on the part of the complainani. Further, counsel for
respondent suhmitted his submissions as follows.

Regarding Maintainability of swit:

By referring to para 4 of reply counsel for respondent
stated that respondent’s  profect "Parker Suiies” received
Occupation Certificate on 12082016 and Comgpletion
Certificare on 17072017, whereas the Real Exfate
(Regulation and Development) Act became applicable in the
Srare of Haryana only upon the publication of a Notfication
in Gazette of Harvana on 28/07/2017. As such the project of
the respondent {5 nof an On-going project under the terms
of the Acy, thus the profect is outside the purview of the Aci
Therefore, the Complaint of the complainant deserves to be
dismissed on this ground alone, fHe also submitted thar
when the respondent commenced construction of the said
profect; when the project received occupation cervificare
and completian certificate from the competent Awtharity, the

T2
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Real Fstate (Regulation and Development) Aci was ned in
existence and as such the provisions of the Act are not
applicable wpon  the  "Parker Swites”  project of the
respondent, It is humbly submiited that the progect "Parker
Suites" do not fall under the ambit of RERA oy siared above,
therefore, Hon'ble Awthority have no furisdiction over the
“Parker Suites " project of the respondent.

Further by referving to  judgemeni of Hon'ble Suprenie
Caurt of India in Civil Appeal Nos. 6745-6749 af 2021
titled as "M% Newtech Promoters and Developers Pvt, Lid,
Vs, State af UP & Ors.”, wherein the Hon'ble Supreme
Court of India vide its order dated 1171172021 wihile
adfudicating wpon the isswe "Whether the Act 2016 is
retrospective or retroactive in its operation and what will be
its legal consequence if fested on amvil of the Constitution of
India . the Hon'ble Supreme Cowrt in para No. 52 of the
said order has observed that ' the Parfiament has intended
fo bring within the fold of the Statute the ongoing real estale
projects in its wide amplitude and also observed that ithe
intention of the legislature by necessary implication and
withowt any ambiguity is fo include those profects which
were ongoing and in cases where completion certificate has
not been issued, within fold of the Aer.”

The Hon'ble Supreme Couwrt of India in para no. 34 aof the
said order further observed that "From the scheme af the
Act 2006, ity application is refroactive in characier arnd if
safely be observed that the projects already completed or to
witich completion certificate has been granted are nol under

its fold and thevefore, vesied or accrued rights, if amy. in no
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mamner are affecied  Ar the same time, 1t will apply after
geiting the on-going projects and future projects registered
under Section 3 to prospectively follow the mandate of the
Act, 2016",
That means from the above well settled law of Hon'ble
Supreme Court of India and from the ineention of the
Legislomre as discussed above, this Hon'ble Auwthority
doesn'l exercise any jurisdiction over the profects which
have already been completed or 1o which Completion
Certificates have been issued by the Compeiteni Authority in
this regard.  To conclude that praject of the respondent wax
not an On-going project under the terms of the Act, thus ihe
project 1x ontside the purview of the Act. Therglore, the
complaint of the complainant deserves to be dismizsed on
this ground alone.

2. On meriis;
In support of the facl that all the demands raised by the
answering respondent ave justified and reasonable, connsel
for respandent relied upon the order dated 180872021 of
Hon'ble Awthority in complaint No. 2282 of 2009, wherein
this Hon'ble Awthority, after proper jusiification given b
the respondent towards the charges demanded by the
company, has observed and held as folfows:

al Emhanced EDCY IDC amount- This Flon'ble Awthority
observed and directed 1o the complainant that complainant
is liable o pay the said amount of enhanced the EDC of
Rs.44, 175/ to the respondent withou! prejudice their rights

fo recover the same from the concerned departinent as per
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the final decision taken hy tie Hon'ble High Conrt of
Purjal and Haryana.

b EEC- The complainant is liable to pay in addition 1o fofal
price of the purchased unit, all such charges as are leviable
by any Awhority in respect of the purchased wnit, FEC
Charges of Rs 35 800/ are stated fo have been paid 1o the
electricity depariment for obtaining electricity connection.
So  the complainant is liable to pay said chorges of
M= 55 800,

¢} Power Back up charges- Upon observing the fact that power
hack up fo the fune af 3 KW is being provided to caclt unit
of the project (al Rs. 15,0000~ per KW and expenses incuirred
on purchase of DG sel, cable, maintenance  siaff.
maintenance cost and running cost for providing of power
back wp to the extent were calculated and jound to fe
around Rs 45,000/ At last, the complainant was divecied
heing liable to pay the same fowards the expenses to b
fncurred on power backup. The Hon'ble Awthovity also
cedcded that amount so being charged will be exclusive of the
amort which the complainant will be liable 1o pay on the
basis of consumpiion of elecivicity supplied to the unit
through DG Sers.

o) Fire Fighting, Sinking Fand, Helding Charges amd
Labour Cess- The Hon'ble Authority upon perusal of the
ferms of the Builder Buver Agreemeni observed thar both
the parties agreed to pay charges on pro-raia basis for the
purpose of prevemtive measures. The complainam wes

therefore held liable to pay the above said charges as well.
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el Delay Imterest- So far as the issue of delay wmierest on
account of delay in handing over of possession s
concerned, the possession af the unit was to be deliveved
within a period of 42 months from the date of agreemeni i¢
08072011, thus as per the terms of the agreepeni, the
deemed date of possession comes (o (8012015, As the
valid affer of possession was made on 270182006 afier
obtaining  Cccupation Certificate  from  the concerned
Deépartment, it was stated before the Hon'ble Awthority by
the respondent that delay if any consed is onfy jor the
period from and between 080172005 ta 27708/ 201 6 and nof
thereafter,  Accordingly, this Hon'ble  Auwthority  while
abserving upon the same, also came to the conclusion that
the delay caused in offering possession is only of the above
meniioned period and not thereafier.

By referving to para 8 of aforesaid wrder. Hon'ble
Atithority directed complainant 1o meake paynent of ammoirs
which have been held valid by this Authority. Thereafier
complainant approached respondent for settlement and
same can be ascertained by order dated (0902 2022 Later
on vide order doted 30.03.2022, complaini was dismissed
for nan-prosecution.

3. Deficiencies pointed by complainant. By referring fo ovder
daved 26.02.2020, respondent stated that directiony werg
issued 1o respondemt for rectifying the deficiencies. It is
aobserved that vide order dated 02122020, deficiencies
wort point 2 and 4, 1.¢., fanging wire and iron pipe rectified
by the respondent. Further, w.or. deficiency of water supply

respondent referred to para 3 of order dared 02122020
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wherein, Authority decides that availability of weter points
can't be claimed as rvights by the complainani in
commercial unit wnless such facility s specifically provided
in buyers agreement. As there is no specific clause in the
agreement, complainant ean 'l elalm i from the respondent.
i regard to the averment of the complainani  thai
respondent did not provide internal floor with tiles of 2X2
measurement  of repufed company  despile  receiving
Rs. 1,90 647/~ under the head of "Flooring”, counsel for
respondent submitted that the aforesaid amount of Rs,
190,647/~ was raised from all the alfotiees! unit holders as
per the stage of construction of flocr wise common area eic.
in the project and net for providing flooving of any
specification inside the shop/unit, as pavmentys were o be
made in accordance with construction linked pavmeni plan
by the complainant. [t is newhere mentioned in the
agreement that the respondent was veguired fo lay files of
2X2 measurement on the floor of the unit booked by the
complainant. Moreover, the complainam is demanding the
satd flooring in parity with the studio apaviment/ swite
booked by the complainant in the same project of wirich
possession of the same is with the complainant cirtel
conveyance deed is registered in his nome. Respondent as
provided smooth cemented floors (as per roufine buisinesy
practice of the relevant market) in the shop booked by the
complainant as well as in all the shops in the project so that
the allottee can do interiors of shop ax per his choice,

Issue that eccupation centificate is not valid: As per low

application for gramt of occupation certificate iy made
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before Town and Couniry Planning Depariment. Haryana
(T&CP). T&CP Department official inspect the site o
after thetr satisfaction and comparing the services as per
approved service esfimales, issue compleiion cerlificate,
Completion certificate issued on [17.07.2007 means al
provisions are complied by the vespondent only than T&CP
Department issued Occupation and Completion Certificare.
Director, Town & Country Planning, Haryana (DTCH) s
the competent autharity o grant occupaiion’ compleiion
certificate. Further, provision 4,12 of Haryvana Building
Code, 2017 relating to revocation af occupation certificare
is reproduced befow:

4,12, Revocation af Occupation certificate:  In case after
the issuance of occupation certificate, | found a any siage
that the building is used for some other purpose againsi the
permission or make any addition/ alteration in the building
then, after affording personal hearing to the owner, the
Compelent Authority may pass orders for revocation of
aecupation permission and the same shall be restored only
afier removal of violations.

If there is any discrepancy, DTCP can revoke the
occupation certificate. Thus, instead of approaching the
Authority, the right forum ia file grievance w ri occupation
certificate and completion cerfificate, the complainan
should have approached DTCP,

Further | the allegation of complainant that respondent is
not entitled to maintenance charges as respondent, e
Parker Builders Py, Lid neither made any averments w.r

the maintenance of wnii by the respondeni no. 2. ie., Mis
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Javier Management Services Pvi. Lid in the Builder Buver
Agreement nor maintenance agreement has been execuled
between complainant and respondent no. 2 . To this, Ld
counsel for respondent by referring to clause 23 af Builder
Buver Agreement stated that complainant has specifically
agreed in Builder Buver Agreement that respondent hax
right to appeint @ maintenance agency. Also agreed that
baver shall be bowund 1o sign the maintenance agreement
with such maintenance agency before toking possession of
unit along with security deposit of two months. As such
sighing of maintenance agreement  was  mondatory
requirement wnder the agreement ai the time of laking
passession and there was ne discretion of any alletiee 1o
sign or not fo sign maintenance agreement.  Thus,
respondent is well within its right to claim maintenance
charges and complainant cannot object to 1his

Complainani is nol entitled to seek relief from this Hor'ble
Authority qua possession as the booking of the complainant
has already been cancelled vide letier dated 29/ 10 20200 an
account of non-payment of outstanding dues for a long
period of time, due fo the foct that the complainant did nof
come forward o take possession of the unit booked by fhim,
despite the fact that Occupation Certificate and Completion
Certificate have been issued in respect of the project, valid
affer of possession was made vide letter dated 27/G8/2016
and further the respondent has time and again reminded
the complainant to toke the possession amd  execute
convevance deed of the unit but the complainant has sleg

over kis rights for a considerable period af tinte and now ail
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this stage, complainant is not eniitled to seek any relief
Further by referving to para 5 of order dated [5.03 202]
that "In view of the above mentioned reasons, respondents
is directed fo submit a revised statement of receiveable-
payable amounts within 10 davy and jorward a copy to the
complainants. The complaimant is directed to make the
payment of amounls against the components which have
been held by this Authority as justified before next date of
hearing, otherwise the cancellation dared 29/ 2020 will
be allowed on next date of hearing.” Meaning thereby, the
Authority was also of the view that the Cancellation leier
dated 29/10/2020 is issued wnder reasomable circumsiances
and the demands of the answering respondent are also
Justified. Thereafter, complainant approgched respondent
for settlement but settlements failed and later on earlier
complainis filed by the respondent got dismissed for non-
prosecution.

. Ld counsel for the complainant stated thal due 1o techmical
defects, he is not able to hear the argumenis properiy,
However he referred (o judgment of  Hon'ble Punjah and
Haryana High Court in CWFP No. 7832 of 2022 which gives
the furisdiction 1o this Authority o entertain the complaing
and also request for short date to rebut the arguments of
respondeni. To rebut the argumemt of complainant
regarding jurisdiction, Id counsel for respondent siated that
the said fudgment {5 not applicable in his case becoause in
aforesaid judgment petitioner had already applied ‘obtained
occupation certificate whereas completion certificare is o

be obrained. Where HC observes that simply obtaining of an

a2
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occupancy cerlificate or having applied for such certificate
in rerms of the Harvana Building Code, 2017, the petitioner
would not be considered lo be ouiside the purview af the
furisdiction of the respondent Auwthority. Whereas  in
present case respondent has already obtained completion
certificate and cocupation certificare before RERA Act come
inte existence and therefore, the complainom s not
enfitled to seek any relief by placing reliance wpon this
Judgment as it facts varies from case o case.

15.In addition to above submissions, other submissions as per pleadings

in reply are that:

Complainant did not come forward to take possession of the unit
booked by him, despite the fact that Occupation Certificate and
Completion Certificate have been issued in respect of the project.
valid offer of possession was made vide letter dated 27/08/2016
and further the respondent has time and agamn remunded the
complainant to take the possession and execute conveyance deed
of the unit but the complainant has slept over his rights as per
section 19(10) of RERA Act of 2016, for a considerable period of
time and now at this stage, complainant s not entitled to seek any

relief.

N> —
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E. ARGUMENTS OF LEARNED COUNSEL FOR

COMPLAINANT AND RESPONDENT

16.Vide order dated 30.11,2023, arpuments of both the counsels were
recorded and said order is reproduced hereunder for reference:

1. Ld counsel for complainanis stated that it is an admitied
fact thar in year 2013 respondent hod offered possession for
fir ours only and hod not offered valid offer of possession 1ifl
date. Also, valid effer of possession accompanies statement
of account reflecting delay interest, compensation for delay
cansed to the complainanis as well as details of grant of
occupation certificate and copy of occupation certificaie i
annexed with valid offer of possession, Since no such
document werve annexed by rthe respondent, wo valid
possession has been affered.

2. Regarding the maintainability af complaint he referved jo
para 54 of M4 Newtech Promoters and developers Private
.[.fr;|'.'i"!‘f'||'1il v, State of ULP and ors 2022(1) RCR (Civil) 375
which iy reproduced for reference:

"The Hon'ble Supreme Court of India in para no, 54
of the said order further ohserved thai "From the
scheme of the Aci 2016, ity application is refroceiive
in character and it safely be observed that the
projects already completed or to which completion
certificate has been gramed are not under its fold and
therefore, vested or accrued rights, if anv. in no
manner are affected. At the same time, it will apply

after gedting the on-going profects and fulure projecis
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registered under Section 3 1o prospectively follow the
mandate af the Act, 20116".
Ld counsel for complainant further stated that Hon'ble
Suprenre Court  has held that Act is retroactive in natire
which means that something which starts in past and
continues at present. Respondent had obligation wder
section [1 and 4 of the Act and had not discharged such
obligation by not giving valid offer of possession
Ld counsel for complainant alse referred 1o para-1 of order
dated 12.09.2023 passed by this Hon 'ble Awthority, which is
reproduced for reference:

"1, Builder buver agreement (BBA) was executed on
08.07.2011 with total cost of shop as TTY.06, 300/~ As
per clause 4 of BBA the construction af unit was to be
completed within 36 months from date af execution of
agreement or within an extended period of 6 monrhs
subject fo force majewre conditions or reasons heyvornd
the control of builder. However, no force mgjure
condiiions ever came into existence, hence due dale of
possession as  per agreememt was (5072004,
Respondent has failed 1o hand over possession of umit
on fime and complainant has  sought relief of
possession along with delay interesi.  Further. he
refers to page no. 20 of compiaint menticoning Various
deficiencies found in the unit which the respondent
Jailed to rectifi. At page no. 20 following deficiencies
have been pointed owl:

a, Iniernal flooring is incompleie ax flovring

tiles of size 2X2 of a reputed company is nat

S22

Page 32 of BO



Compiaint No. 13491, 1342 and 1343
aof 2022

affived even after receipt of Rx | Y0647/~ for
floaring by the respondent

b No provision of electric distribution and
switch boxes, Conduit Pipes have not been
laid and wires have not been provided therein.
Even the installation points for fans, light and
A.C. have not heen provided.

c. Feeder cable and earih wire hanging loosely
despite  receipt of Rs 190647~ for
electrification.

d. fron Pipes of 4" and 3" diameter that ix means
for fire fighting system are hanging loose
along the roof that is detrimenial o the
inhabitanis of shop. Even false ceiling has not
been provided to cover these fron pipes

¢, There is no provision of water supply i the
shop In guestion whereas water  supply
conpeciion  has  been  provided o all
wnits/shops focared at ground floor o Sth
Foor,

f The size of unit in guestion is mch smaller
ie only 280 sq.ft. whereas the size of unil was
mentioned to be 465 sq.ft. in the Builder Buver
Agreement,

Ld counsel for complainanis submitted that it iy mowhere
disputed in reply nov in arguments that BBA was executed
on 08,07 2011 and as per clause 4 of BBA, the consiruction
of unit was to be completed within 36 months from dare of

execution of agreement or within an extended period of 6

Pags 33 of 60 w’.




Complaint No.1341, 1342 ana 1344
of 2022

months subject to force majewre conditions or reasons
heyond the conirol of builder As no force majure conditions
ever came info exisience, hence due dale of possession is
08.07.20114. Regarding deficiency specifically mentioned i
(), he stated that it ix in complete violation of section 14 of
the Act as respondent reduced the area without anv
Justificarion.

4, Further, the issue whether these wnils ave shops or suiles,
L counsel for complainams referved o para 6 of order
dated 12092023, relevant para is reproduced  for
reference.

“6. Furthermore, it has been adwitted v the
respondent thal complainant along with s wife has
taken possession and conveyvance deed has been done
of two wnits fe, unit ne, 200 and 207, which ihe
respondent claim fo be swites and noi shops. I ix
pertingnt to .I'H.E‘I:IH'{:IH that Builder Buyer Agreemenit of
such purportedly suites are exactly similar o the BEA
of shops as allotted 1o the complainani, There is no
material difference in tevms ond conditions of (he
hath BBA. Thus, specification of the purportediy
snites should be the specification of shops and as per
the impression  given hy  the  respondent's
representatives ol the time of booking. MHad the
impression given by the respondent’s represesiafive
would be differemt for suites and  shops  then
complainant wonld not have booked the shops at thot
time. Because of false impression, deception ol

wrone  promises  made by the  respondent's
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represemialives, the complainant gol an Inpressian
that suites and shops would be of same specifications.
Moreover, the cost of suftes is fess than cost of shops
inspite of the fact that area of suites is bigger than
area of shops. So, the complainant had every reason
fo bhelieve and trusi on lhe presentalion, promises
made by the respondent’s representatives at the time
aof booking. "
Meaning thereby that all the facilities which are 1o be
provided for suites are too available 1o shops also, as i is
admitied fact as ne where in reply or during the argumenis
respondent had disputed that suites and shops are different
Ld counsel for complainant further stated that he had filed
earlier three complaints relating io the same properiy and
ceriain directions were isswed which were laver dismisyed
for non-prosecution and liberty was granted to both parties
to file fresh complaints i any of the parties wished yo
Therefore, issue with respect to deficiencies were never
adiudicated and no finality has been aitained word this
issue. That respondent hod raised his contentions by relying
upon the erstwhile complaints. Erstwhile complainis have
only persuasive value and are not binding on porties as
liberty was granted to the parties ia file fresh complaints,
Ld counsel for complainants alyo referved to para 3 of poge
6 of last order daled 03.10.2023 which is reproduced for
reference below:
“6,  Deficiencies pointed by comploinant By
referving to order dated 2602, 2020, respondent

stated that directions were issued to respondent for
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rectifving the deficiencies. It s observed that vide
order dated 02,12 2020, deficiencies w.r.t point 2 and
4, Le, hanging wire and iron pipe rectified by the
respandent. Further, wr.t deficiency of water supply
respondent referred to para 5 of order dated
(12122020  wherein, Awhority  decides  that
availability of water points can't be elaimed ax rights
by the complainant in commercial wnit wnless sueh
Jacility is specifically provided in buyers agreement
As there is no specific clowse in the agreement,
camplainant can't claim it from the resporndent, ™
Some deficiencies were adjudicated and some were not by
earlier the Authority in interim orders of earlier complainis,
as ersiwhife complaints  have only persuasive value.
Therefore, these deficiencies needs to be decided afresh by
faking entive documents on record.
Ld cownsel for complainants also referred to para 4 of
order dated 03. 102023 which is reproduced for reference:
“Mn regard 1o the averment of the complairant (hal
respondent did not provide internal floor with tifes of
2X2  measwrement of reputed company despile
receiving Rs {90,647/~ under the head of "Flooring",
connsel! for respondent submitted that the afuresoid
amouwnt of RBs. 190647/ was raised from all the
allottees’ unit holders as per the stage of consiruction
of floor wise commeon area etc. in the project and nol
Jor providing flooring of amy specification inside the
shoprunit, as payments were Io  be  made in

accordance with construction linked payment plan by
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the complainant. It is nowhere mentioned in the
agreement that the respondent was required to lay
tiles of 2X2 measurement on the floor of the wni
booked by the complainant.  Moveover,  the
complainant is demanding the said flooring in parity
with the studio apariment/ suwite booked by the
complairant in the same project of which possession
af the same is with the complatnant and conveyance
deed is registered in his wmame. Respomdent has
provided smooth cemented floors fas per rouline
businesy practice of the velevant market) in the shop
booked by the complainant as well as in all the shops
in the project so that the allottee can do interiors of
shoyp as per his choice, "
Ld counsel for complainants stated thar  respondent seid
that he is nor liable to provide itles in the units booked by
the complainants, If thiv is the issue then why ihe
respondent had waken an amount of Ry, 190,647/ under the
head of “flooring". Moreover, the vespondent steted thal
agreement for suits and shops are same, if thal so then why
respondent is not providing cement flooring in case of shops
as provided in the suits. Respondent is applving pick and
choose theory by providing tiles in shops 1o some alloifee
aned not providing to the complainants. In the complainant s
case, the respondent has siated that as per prevalent
business practice, only cemented floar is provided in case of

shops so that the allottees can get the flooring done as per

el

their choice.
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Counsel for complainant stated that other contention raised

by the respondent is that since accupation cerfificate and

completion certificate have bheen granied b T &CP

Department, thevefore right forum to file grievance wri
occupation certificate and completion certificate is T& CP
department and not RERA. In regard to this, ld counse! for
complainanis siated that whole case of complainanis lic on
validity of occupation cerfificate  ay  complainants i
challenging its validity which hay been received by
respondent by submitting  forged documemt  before  the
concerned Authority. Further by referving 1o completion
and occupation certificate annexed with reply. he stated that
as per para 9 aof occupation cerfificate, for getting the
occupation certificare it is pre-requisite that fire NOC is
reguired, In ihis regard, complainant had  filed RT!
application fhrough which it came o fmowledge of
complaingnt  that  memo  no. 320F50  mentioned  in
occupation ceriificate relates fo some other project. That
license no. 57 fo 59 is not related to the project of fhe
respondent and also regquirement of fire NOC is nor fulfilled
Also fire NOC has been isswed in year 2018 and occupetion
certificate has been received in year 2016.Also, this fire
safety certificate/NOC has been granted to Mr. Sudhir
Gupta and not to Parker Builder in general. This cleari)
indicates that occupaiion ceriificare has been obtained by
the respondent by submitting  frawd and  jabricated
document.  Hence said occupation certificate is nufl and
void and criminal action is to be initlated againsi the

respondent. Ld counsel further stated that case hias already
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been filed before Director, Town and Couniry Planning

department for revocation of occupalion certificate.

Further, Ld counsel for complainants referred fo para 6 of

last order dated 03102023, which s reproduced for

reference:
“6. Further | the allegation of complainant tht
respondent is not entitied to mainienance charges as
respondent, ie., Parker Builders Pvi. Lid neither
made any averments worl the maintenagnce of aeit by
the respondent no. 2, Le, M/ Javier Management
Services Pvt Lid in the Builder Buyer Agreement nor
maintenance agreement has been executed between
complainant and respondent no. 2 To this, Ld
cowisel for respondent by referring fo clawse 23 of
Builder Buyver Agreement stared that complaimant
has specifically agreed in Builder Buver Agreement
that respondent has right fo appoint a maintenance
agency. Aiso agreed that buyer shall be bownd 1o sign
the maintenance agreement with such mainienance
agency before taking possession of wait along with
security deposit of two months, As such signing of
Mainlenance agreement way mandaiory requirement
under the agreement ai the time of taking possessian
and there was no discretion of any alloitee 1o sign or
not to sign mainienance agreement. Thus, respondent
is well within its right to claim maintenance charges
and complainant cannet object to Hiis "

Regarding the liability to pay maintenance charges, Ld

counsel jor complainants stated that complaivants are ot
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lighle to pay any mainienonce charges as agreement
mentioned thal signing of agreement with maintenance
ageney will be before taking of possession of wnit,
Complainanis were forced fo sign agreement for faking
possession., therefore said agreement with mainienance
agency is imvalid as complainant was forcedicompelled i
sign the one sided agreement.
Para 7 of last order dated (15,11, 2023 was alse referred by
Ld counsel for complainants during arguments and Ihis
para is reproduced below for reference:
“7. Complainani is not entitled 1o seek relief from this
Hon'ble Authority qua possession as the booking of
the complainant has alveady been cancelled vide
letter daved 2900/ 2020 on aecount of non-payiment of
outstanding dues for a long period of time, due 1o the
fact that the complainant did not come forward fo
lake possession of the unit booked by him, despite the
Jact that Occupation Certificare and  Completion
Certificare have been isswed in respect of the project,
valid offer of possession was made vide letter dated
27/08/2016 and further the respondent has 1ime angd
again  reminded the complainani o take  the
possession and execute convevance deed of the unait
but the complainamt has slept over his rights for o
considerable period of time and now af this stage,
complainant is noi eniitled 1o seek any relief Further
by referring to para 5 of order dated 18.03.2021 that
"It view of the above mentioned reasons, respondents

is directed 1o submit a revised srarement  of
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receivable-pavable amounts within 11 davs  and
Jforward a copy to the complainanis. The compiainan
is dirvected o make the payment of amaunts against
the componenis which have been held by iy
Authority as justified before next date of heaving,
otherwise the cancellation dated 29/10/2020 will be
allowed on next date of hearing " Meaning thereby,
the Authority was alse of the wview that the
Cancellation letter dated 29/10/2020 15 isswed wnder
reasonable circumstances and the demands of the
answering respondent are also justified. Thereafter,
complainagnt approached respondeni for seitlement
bui seitlemenis fuiled and later on earlier complaints
Jiled by the respondemt got dismissed for non-
prasecution.”

Ld counsel for complainants siated that cancellation is nat
valid in this case as imterim orders passed in erstwhile
complaints have no relevance. Also, erstwhile comploinis
were later on dismissed thevefore, this shows thai the issue
of cancellation was never adiudicated in those complainis.

. Further, respondeni contention that CWP 7852 of 2022 is
not applicable in this case, Ld connse!l for complainanis
stated that this judgement is very much applicable in s
case as occupalion certificate matter is subjudice bejore the
authorities and said occupartion certificate cannol be said 1o
be valid Therefore, respondent is fiable io be penalised
under section 61 and 63 of the Act,

. Another contention of complainanis  thar  even  afler

receiving  completion  certificate by the  respondent

Sk
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Authority has jurisdiction 1o deal with delay interesi as the
same fssue has already been decided by Hon 'ble 5C in Civil
Appeal no. 6239 of 2019 tirled as Wg. Cdr. Arifur Ralman
Khan and others vs DLF Southern Homes Pvt, Lid and also
by this Authority in complaint no. 808 of 2020 1idled us Indn
Sangwan v. Jindal Realty .

13, Ld counsel for respondent stated that RERD came i
foree in May, 2016 and Rules regarding applicability of
RERD, Aci in Haryona came info force on 28 07 2017 In
this caxe, completion certificale has been issued and all the
infrastructwre work has been laid before enactment of
RERD, Act, therefore, profect of respondent did not come
under the ambit of RERD Act, Moreover, para 34 of M/
Newrech Promoters and developers Private Limited v,
State of U.P and ors 2022(1}) RCR (Civilj 375 judgment is
mot only limited to seciion 3 bur also talks about compleie
provisions of RERD Aci,

[4. Regarding the offer of possession, Ld counsel [or
vespondent  referred 1o Annexure R2I dated 27082016,
titled as possession and registration of conveyance deed
mentions thai valid affer of possession has been niade 1o the
complainants. Authority asked a specific guestion io the
respondent  that whether this aoffer of possession was
accompanied with statement of account of receivables and
pavables. To this counsel for respondent stated that for
receivables and pavables complatrant was required fo visit
the affice of respondent promoter before 13 Sept, 2016 as
same i mentioned in the ibid letter. Further, regarding

agreemen! with maintenance agency complaingnt was
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intimated about the same through said letter, Moreover, duie
amount was intimated 10 allotiee afier offer of fit owt and
thereafter after receiving the occupation certificote
resportdent served letter of possession dared 27 .08 21116,

3. Further, it is admitied fact that complainants had booked 3
wnits, out of which conveyvance deed has been execuied wor!
2 units, Regarding rest 3 units complainant were also
intimated to gel comveyance deed done. Furthermore, shops
and suites are not same bul are related 1o same project.

16, Further, Ld counsel for respondent referred to complaint
no. 230 of 2021 titled as RWA Mapsko Garden Estute Voy
Mapsko Builders Private Limited and a copy of the same
has been supplied to opposite party and referved to pava 7
af the order of abovementioned complaint whereby
Aunthority had held that where poart completion certificaic
has already been issued w.rt project and ne discrepancies
has been disputed by the complainant, then RERD Actwill
not  be applicable in thot case. Also, regording fhe
obligattons of builder under section-11, he mentioned that
promoter  frespondent  has  very  well  discharge iy
abligations by sending offer of possession  dated
27082016, annexed as Annexwre R2 io the complainan
wherein complainant was intimated that complainant is
required to pay the dues. Thereafter, complainant did not
approach the respondent and in year the 2019, filed e
earlier complaints. Moreover, complainant had opporiunity
to avatl remedy before other forums also other than RERD

17 Rezarding the cancellation letter dated 29102020 annexed

as Annexure R7, Ld counsel for respondent staled that wiit

a2
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af complainant was cancelled due to nor-payients of dhies
ard this cancellation has been jfustified by Awrhority in
orders passes in earlier complaints. On perusal of said
cancellation letter. Authority ebserved that it is nowhere
nrentioned that it iv a cancellation legter, It is simple notice
issued by the respondent and it nowhere mentions abou
dues on part of complainamt. [t was the duty of responden
to communicate the complatnant thar allotment of his il
has been cancelled whereas, no such communication hes
heen made by respondent. Regarding this, cownsel for
respondent  stated that he will seek insiructions friom iy
client and will assist the Authority on next deate of heoring
18, Further, counsel for respondent stated that as per B854 4.2
months are to be taken for deemed date of possession. Ld
counsel for complainants submitted that respondent s ool
able to prove the force majure clrcumstances fo claim 6
months grace period for calculation of deemed date of
possession, Regarding this also counsel for respondent

stated that he will seek the instructions. "

F. ISSUE FOR ADJUDICATION

17, Whether complainant is entitled for relief of possession along-with
delay interest for delay in handling over the possession in terms of

Section 18 of RERA Act of 20167
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G, OBSERVATIONS AND DECISION OF AUTHORITY

1% Objection of the respondent regarding maintainability af
complaint:
Ld counsel of the respondent contended that respondent’s project
“Parker Suites™ received the occupation certificate on 12.08.2016 and
completion certificate on 17.07.2017, whereas the Real Esmte
(Regulation and Development) Act became applicable in the Stale of
Haryana only upen the publication of a Notification m Gazctlc of
Haryana on 28/07/2017. As such the project of the respondent 15 not
an On-going project under the terms of the Act, thus the projec i5
putside the purview of the Act. Therefore, the Complaint of the
complainant deserves to be dismissed on this ground alone. Also,
project "Parker Suites” do not fall under the ambit of RERA as stated
above, therefore, Hon'ble Authority have no jurisdiction owver the
“Parker Suites” project of the respondent. In this regard Authority
observes that as respondent received the occupation certificale on
12.08.2016 and completion certificate on [7.07.2017, 1l has been
clarified by this Authority in its numerous orders that the term ‘on-
poing project’ is only used in Section 3 of RERA Act, 2016 which
deals with only one of the obligations of the promoter under RERA
Aet, 2016 ,ie, to get the project registered. There are various other

ohligations of promoter illustrated in the RERA Act and under thosc
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provisions it is nowhere provided that those obligations are only
limited 1o regstered projects.

It will be prudent to refer to the definition of allotice, promoter
and real estate project. As per 8.2(d) of the RERA Act. "allottec” 15

defined as follows:

(di "allottee” in relation to a real estale project,
means the person to whom a plot apartient or
Building, as the case may be. has been allotied. sold
fwhether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person
who subsequently acquires the said allotment through
sale, transfer or otherwise bt does nol include a
person to whom such plot, apartment ar buldding. as
the case may be, is given. on rent:

Diefinition of “prometer” under section 2(zk) is provided below:

fzk) “promoter " means,—

{i) @ person who constructs or causes Ia be constructed an

independent building or a building consisting af apachnents.

or converts an existing building er a part thereof inio

apariments, for the purpose of selling all or some of the

apariments to other persons and includes his assignees: or
Further, as per Section 2(2j) & (zn) of the RERA Act,2016. "projeet”

& “real estate project” are defined respectively as follows:

(zf) “project” means the real estate project as defined in
clause (zn):

(zn) "real estaie project means the development nf o
building or a building consisiing of apartments, of
converting an existing building or a part thereaf into
apartments, or the development of land into plots or
apartments, as the case may be, for the purpase of selling

Y2
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all or some of the said apariments or plots or building,
as the case may be, and includes the common areas, the
development works, afl improvemenis and striciures
thereon, and all easement, rights and appurtenances
belonging therefo;

A conjoint reading of the above sections shows that respondent 1s
promoter in respect of allottees of units/shops seld by it in its real
estate project in question. There exists a relationship of an allottee and
promoter between the parties. Since, relationship of an allotiee and
promoter between complainant and respondents is established and the
issues/transaction pertains o the real estate project develeped by
respondent, hence, provisions of RERA Act, 2016 apply 1o the maticr
and Authority has the exclusive junsdiction to deal with the matter.
Furthermore, the preamble of the Real Estate (Regulation and
Development) Act, 2016 provides as under.

An Act to establish the real estare regulaiory awthority for
regulation and promotion of the real estate sector and to
ensure sale of plot, apartment ar bulding, ax the case may
be, or sale of real estate project, in an efficient and
transparent manner and to profect the fnferest of consumers
in the real estate sector and to establish an adivdicating
mechanism for speedy dispute redressal and  also o
establish the appellate tribunal o hear appeals from the
decisions, directions or orders of the real estate regidatory
antharity and the adiudicating officer and for maiters

connected therewith or incidenial thereto;
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The Real Estate (Regulation and Development) Act, 2016 basically
regulates relationship between buyer (ie. allottee) and seller (e
promoter) of real estate, i.e.. plot, apartment or building, as the case
may be and matters incidental thereto. So, the issues involved in

complaint and relief sought are well within the ambit of the Authority

19.The Authority has gone through rival contentions. In light of the
background of the matter as captured in this order and also the
arguments submitted by both the parties, Authority observes as
follows:

i. It is admitted fact that the complamant booked a shop/commercial
unit in the real estate project, “The Parker Suites”™ being developed
by the promoter namely; “M/fs Parker Builder Pvt. Ltd” and
Builder Buver Agreement was executed on 08.07.2017 with
respect to shop/commercial unit no, 10, upper ground floor having
super build up area approx. 465 sq.11 against the basic sale price of
219,16,500/- in said project at Secctor-62, Kundh, Sonipat
Complainant had paid a total amount of T19,84,755/- against the
basic sale consideration of 21,06, 500/-.

As per clause 4 of builder buyer agreement, builder was under an
obligation to complete the construction of shop/commercial unit

within 36 months. Relevant clause is reproduced for reference:
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Clause 4 "That builder will make efforts 1o complete the
development/iconstruction of the Shop'Commercial  Unit
within36 months or within an extended period of six
months subject to force majewre conditions and reasons
beyvond the control of the Builder which shall incluge any
noticedarder/restriction imposecd by Ry
Court/HUDA Municipal Auihorities or any Govi. or Senii-
Gove. Department and shall also be subject o oifer
Shop/Commercial Unit Buyer(s) making timely pavment,
No claim by way of damages/Compensation shall lie
against the builder in case of delay in handing over ihe
possession on account of the any of the aforesaid reasons
and butlder shall be entitled to a reasonable extension of
time for the delivery of the possession of the said
Shop/Commercial Unit to the buyver(s). "

Considering the relevant clause of builder buyer agrecment,
possession of the shop/commercial unit was 1o be handed over by
the respondent on or before 08.07.2014. Contention ol the
respondent that 42 months to be taken for deemed date of
possession holds ne good as 6 months® time period s subject to
force majeure conditions and respondent is not able 10 prove any
force majeure conditions. Therefore, deemed date ol possession 15
08.07.2014 and respondent has [failed tw hand over vald
possession 1o the complainant by the deemed date of possession.

It is observed by the Authority that though respondent had
abtained the occupation certificate from the concerned department.

1.e., Department of Town & Country Planning on 12.08.2016 and
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completion certificate with respect to the project on 17.07.2017
The respondent 1ssued provisional possession for iU outl 1o the
complainant on 01.08.2015 and thereafter, respondent issued letter
dated 01.10.2015, mentioning the details of enhanced EDC/ADC
and other govt. charges, sinking fund, labour cess, EEC,
firefighting charges, electric meter charges and power back up
charges. Subsequent to that complainant wrote letter dated
26.12.2016 challenping the said demands. On 27082016,
respondent issued possession and invited the complainant lor
registration of conveyance deed with respect 1o the umt of
complainant. Thereafler, respondent issued cancellation notice
dated 29.10.2020 to the complainant. Now, the main contention of
the complainant is that said offer of possesston dated 27082016 15
net valid offer as the occupation certificate recerved by the
respondent 15 based on forged and fabnicated documents and also
said offer of possession was not accompanied with reccivables and
payables. In this regard, Authority observes thal occupation
certificate and completion certificate are 155ued by the Department
of Town & Country Planning and if there 15 any 1ssue/discrepancy
w.ort OC/CC than that has to  be dealt by the concerncd
department. Also, complainant has placed on record only a copy of
the representation dated 25.05.2022 made to the Director of Town

e
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& Country Planning. Complainant has not  placed  any
documentary evidence about the outcome of the saw
representation or what action was taken by the Dircetor, Town &
Country Planning on the said represemtation of the complainant.
Therefore, Authority deems it fit that OC/CC issued by the
concerned department is valid one. As the Occupation certificate 14
held valid by the Authority, then the offer of possession issued by

the respondent on 27.08.2016 is also valid offer of possession,

iii. Complainant is also challenging the demands raised w.r.t unit vide

letter dated 01.10.2015, saying that such statulory charges/iaxes
are payable to the government and respondent has raised the said
demand without providing any substantive proof of such amount
and respondent had not provided any justification in this regard,
Enhanced EDC/IDC charges have been stayed by the Honble
Punjab and Haryana High Court.

Observation of Authority with regard to demands raised by
the respondent:

On perusal of terms and conditions of Builder Buyer Agreement.
Authority observes that since the Builder Buyer Apgrcement
executed between the parties is Pre-RERA  agreement  and

aceordingly parties are bound by the terms and conditions ol said
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agreement. Therefore, complainant 15 hable to pay the above

mentioned charges,

a. As far as 1ssue of EEDC 13 concerned, an amoun of 344, ]75/-
18 being charged on account of enhanced LDC/ADC and
respondent had filed justification alongwith a document
annexed as Annexure Kb regarding payment of EEDRDUC/IDC
amounting to 68,850,000/~ to Director, Town & Country
Planning Department, Haryana. As amount on accoum of
enhanced EEDC has already been pmd 1o the concemed
department by the promoter therefore, complainant 15 liable o
pay the said amount to the respondent.

b. With repard to payment of EEC of 55800/, Authonty
observes that as per Clause 2 of Builder Buyer Agreement
executed between the parties, complainant 1s hable to pay in
addition to tolal price of the purchased unit, all such charges as
are leviable by an authorty in respect of purchased unit,
therefore, complainant is liable 1o pay the same to the
respondents.

¢. With regard to power backup charges of 45,000/~ In this
regard, Authority observes that il any addihonal

services/facilities are being provided by the builder then it is
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reasonable expectation that complainant shall pay lor the same,
Therefore, complainant is liable to pay the sume.

. With regard to fire fighting, helding charges and labour cess.
Authority observes that as per Clause 26 of the agreement both
the parties agreed to pay charges on pro rata basis for the
purpose of preventive measures, thus complainant is liable to
pay the same.

. As repards sinking fund, Authority observes that as per Clause
2 of the agreement, buyer is liable to pay the same.

. As repards maintenance charges, Authority observes that as per
Clause 23 of Builder Buyer Agreement complainant has
gpecifically apreed in Builder Buyer Agreement that respondent
has right 10 appoint a8 maintenance agency. Also agreed that
buyer shall be bound to sign the maintenance agreement wilh
such maintenance agency before taking possession of unil
along with security deposit of two months. As such signing of
maintenance agreement was mandatory requirement under the
apreement at the time of taking possession and there was no
discretion of any allottee to sign or not to sign mamtenance
agreement. Thus, respondent is well within its right to claim

maintenance charges and complainant cannot object 1o this,
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iv. Contention of the respondent regarding deficiencies, 1e., glecine
distribution, switch boxes, conduit pipes, fans and lights not
provided, feeder cable and earth wire hanging loosely and iron
pipes that are meant for firefighting system are hanging loosely, no
water supply, etc., Authority observes that subscction (3) of
section 14 of RERA Act of 2016 prescnbes that “fnr case am
structural defect or any other defect in workmanship, guality or
provision of services or any other obligations of the promater as
per the agreement for sale relating to such development is broughi
to the notice of the promoter within a period of five vears by the
allottee from the date of handing over possession, il shall be the
duty of the promoter to rectify such defects without further charge
within thirty davs, and in the event of promoter’'s failure 1o reciify
such defects within such time, the aggrieved alloffees shall he
entitled 1o receive appropriate compensation in the manner 45
provided wnder this Act, " Therefore, complainant may be entitled
for compensation, 1f any, after taking possession of the unit, before

the appropriate forum.

v. With regard to contention of the respondent that unit has been
cancelled by the respondent vide lewer dated 29.00.2020,

Authority observes that it is nowhere mentioned that it is &
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cancellation letter. It is a simple notice 1ssued by the respondent
and it nowhere mentions about dues on parl o complainant,
Therefore, Authority concludes that said notice is not a termination
letter and commercial unit/shop is still i the name ol Lhe
complainant. Respondent is directed to hand over the possession of
the unit to the complainant and complamant 15 directed to pay the

dues as decided by the Authority.

vi. In the present complaint, complainant intend to continue with the
project and is seeking possession along with delayed possession
charges as provided under the proviso to Section |8 (1) of the Act

Section 18 (1) proviso reads as under -

“18. 11} If the promoter fails to compieie or iy wable
to give possession of an apartment, plot or buwilding-

Provided that where an allofice does not intend 1o
withdvaw from the project, he shall be paid, by the
promater, interest for every month of delay, il the
handing over of the possession, al swch rate as may be
prescribed”,

vil. The definition of term ‘interest’ is defined under Section 2(za) of
the Act which is as under:

zai) interest" means the rates of interesi payvable by the
promoter or the allotiee, as the case may be.
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Explanation.-For the purpose of this clause-
(i) the rate of interest chargeable from the alloiiee hr the
promoter, in case of default, shall be equal 1o the rate of interest

which the promoter shall be liable to pay the allotiee, in case of
defaull;

(if) the imterest pavable by the promoter to the aflotiee shall be
from the date the promoter received the amownt ar any pert
thereof il the date the amount or part theveof and jnterest
thereon is refunded, and the interest pavable by the alfoitee to
the promoter shall be from the date the allorree defanlts in
payment (o the promoter Gl the date it is paid;

viii. In view of the above observations and reasons, Authority is of the
considered view that complainant 15 well within his rights 1o
claim the possession alongwith delay interest from respondent for
the amount paid by him and thus Authority deems it [it 1o allow
interest for delay in handing over of possession from the deemed
datc of posscssion (L.e. 05.07.2014) till the date of valid offer of
possession, i.¢., till 27.08.2016. Such imerest shall be calculated at
the rate prescribed in Rule 15 of HRERA Rules, 2017 provides
for preseribed rate of interest which 15 as under:

“Rule 15, Prescribed rate of inferest- (Proviso fo section 12
section 18 and sub-section (4) and subsection (7) of section 4]
i1} For the purpose of provise fo section 12; section I8, o
suh sections (4) and (7} of section 19, the "interest al the roie
presovibed” shall be the State Bank of India highest marginal

cost of lending rate +2%; Provided that in case the State Bank

of India marginal cost of lending rate (MCLR) is not in wse. i

T2
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shall be replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending to the
general public'.

20.Authority directs respondent to pay an amount of ¥4,33,597/- a1 the
rate prescribed in Rule 15 of Haryana Real Estate (Regulation and
Development) Rules, 2017 i.e. at the rate of SBI highest marginal cos!
of lending rate (MCLR)+ 2 % which as on date works oul to 10.85%
(B.85% + 2.00%). Authority has got calculated imterest at the rate of
10.85%; and total amount works out 10 34,33 597/-/- as per detail given

below:

Sr, No | Principal Amount Deemed date of | Interest
possession  (1.e. | Acerued il
08.07.2014) or|27.08.2016
date of paymenl
whichever  is
later

1, 218.65.276- 0%.07.2014 4,331,597~

21.In complaint no. 1342 of 2022, builder buyer agreement was exccuted

an 10.02.2012, therefore, deemed date of possession as per clause 4 af

G2~

page no.46 comes to 10.02. 20135,
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Sr. No | Principal Amount

i Deemed date of
possession  (l.e.
10.02.2015) or
date of payment
whichever  is

later

1, £16,94.4960/-

10.02.2015

Interest
Accrued 1all
27.08.2016

22 R4,594/-

22.In complaint no.1343 of 2022, builder buyer agreement was exccuted

on 29.05.2012, therefore, deemed date of possession as per clause 4 al

page no.46 comes to 29.05.2015.

Sr. No | Principal Amount

Deemed date of
possession  (Le.
2005.2015) or
date of payment
whichever 15

later

Interest
Accrucd il
27082016

1. 216,95, 385/

29.05.20135

230315 |

23, The reliefs under clause (iv), (v), (vi) and (vii) were neither argued

nor pressed upon during eourse of hearing. Therefore, no observation

18 made in this regard.
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24.The r;crmp[ai.nam iz also secking compensation towards litigation cost.
It is observed that Hon'ble Supreme Court of India in Civil Appeal
Nos. 6745-6749 of 2027 utled as “MAs Newrech Promoters and
Developers Pot. Lud, Vis State of UP. &amp; Ors.” (supra, ), has held
that an allottee iz entitled to claim compensation &amp: hugation
charges under Sections 12, 14, 18 and Section 19 which 15 o be
decided by the learned Adjudicating Officer as per section 71 and the
quantum of compensation &amp; litigation expense shall be adjodged
by the learned Adjudicating Officer having due regard to the factors
mentioned in Section 72, The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation.
Therefore, the complainant 18 advised to approach the Adjudicating
Officer for seeking the relief of litigation expenses,
H. DIRECTIONS OF THE AUTHORITY
25.Hence, the Authority hereby passes this order and issues following
directions under Section 37 of the Act to ensure compliance of
obligation cast upon the promoter as per the function entrusted 10 the
Authority under Section 34(f) of the Act of 2016:
(i)  Respondent is directed to deliver actual physical possession
of unit alongwith payment of upfront delay interest o the
respective complainants as mentioned in para 20, 21 and 22
of this order towards delay already caused in handing over

Lo
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the possession within 60 days from the date of uploading of
this order.

Complainants  will remain  liable 1o pay halance
consideration amount to the respondent at the tme of
delivery of actual physical possession.

The rate of interest chargeable from the allottees by
the promoter, in case of default shall be charged at the
prescribed rate, i.e, 10.85% by the respondent Promoter
which is the same rate of interest which the promoter shall
be liable to pay to the allotiees.

The respondent shall not charge anything more from the

complainant which 15 not part of the agreement 1o sell,

26.Disposed ofT. File be consigned 1o the record room afier uploading of

the order on the website of the Authority.

LRI LT R E R L ] e LE L Ll

CHANDER SHEKHAR NADIM AKHTAR
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