
Complaint no. 2586 of 2023

ComDlaint no. 2586 012023
Date of filing
complaint:

04.o6.2023

Date of decision 12.o7.2024

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Neeraj Kumar
R/O: Gali No. 24, Rz-344, Gopal Nagar, Saraswati Enclave,
Najafgarh, South West Delhi. 110043 Complainant

Versus

M/S Maglc Eye Developers Pvt. Ltd
Regd. Office: Gf-09, Plaza M6, Jasola District Centre Respondent

CORAM:

Shri Sanjeev Kumar Arora Member

APPEARANCE: rl

Sh.Yogesh Yadav [Advocate] Complainant

Sh. Gaurav Rawat (Advocate) Respondent

ORDER

1. The present complaint has been filed by the complainant/allottees under Section

31 ofthe Real Estate (Regulation and Development) Act, 2016 (ins short, the ActJ

read with rule 29 ofthe Haryana Real Estate (Regulation and Development) Rules,

2017 (in short, the Rules) for violation ofsection 11(4)(a) ofthe Act wherein it is

inter alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules and
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regulations made there under or to the allottee as Per the agreement for sale

executed inter se'

Proiect and unit related details

the particulars of the proiect' the details of sale considera$on' the amount

paid by the complainant(s)' date of proposed handing over the possession'

delay period, if any, have been detailed in the following tabular form:

A.

2.

Sector-106, Gurugram
Mm"- and location of

Nature of the P
z=;-].cr.zotz valid upto

DTCP license

Zt.Og.ZOtl valid upto

sq. ft. suPer area

le 50 of complaintJ

Unit area admeasuring

GURU
72.09.2019

(Page 29 ofcomPlaint)

au-y"rtAg.""."nt1registeredJ

7. Possession ofthe unit:

The Promoter agrees and understands that

timely delivery of possession of the unit to

the allottee is the essence ofthe agreement

Possession clause
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F I Particulars lDetails

No,

project

3.
I zt.oo.zozz

Name oflicensee I Magrc EYe DeveloPers

5 nE negistered/
I 3r.t2.2ozlregistered

6 Unit no. 22, FF-Fioor, Tower B

| (eaee so of comntarn0

t;
I 

208 sq. ft. carpet area

238 sq. ft. covered area

8
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Complaint no. 2586 of 2023

The promoter based on the approved plans

and specifications assures to handover
possession of the unit by the date

mentioned at serial no. 20 in Schedule A

unless there is delay due to Force Majeure

Conditions.

GURU

Clouse 9.ofschedule C of BBA

Commitment Chorges: lrrespective of
onything contrary contoined in the body oI

Promoter sholl (through WTC

Development Compony Privote

or othetwise) be entitled to gront
term leose/license of unit to

tenont/user for such tenure
even bevond the committed

terms and condittons,

ited moy deem fit ond

will be rented out either
representotive body of

ble Unit olong with
units. Promoter hos

thot ollottee shallget o minimum

omount Irom sub-

unit for q period ofThirty

U Unit is a Retail Unit ond is situoted on

Ground Floor:- k. 81/- (Rupees Eighty One

Only) per month per square feet of super
area of Unit (inclusive of oll Taxes) ln cose,

during the committed period, rent reolized

from sub-leosing of unit is less thon the
oloresoid omounC promoter sholl pay the

shortfoll to ollottee as commitment chorge.

AIter the end of committed period promoter

'tm date of offer of possession of unit
oter
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,h"n noa be labh to PoY qnY moneY to
-oltott 

" ond ollottee sholl be entitled.l.o

tn" otoriroid orou't, promoter sholl poy the

"t 
n.itott to ollottee os commitment chorge

e end of committed Period Promoter

not be liobte to PaY onY moneY to

ond ollottee sholl be entitled to

onote monthlY rent Pqid bY

Lockoble Studio Unitt Rs

Only) per month Per

area (inclusive of all
'user chorges Poid bY

the unit. Bolance 50ok

charges Paid bY

uring committed Period

moter/Monaging En ry'

of committed Period, allottee

titled to its com\lete rent Poid bY

icense. Subject to Leose/License

by promote r / P romoter's

ollottee shall h7ve to right to
lease/license of Unit to

All poyments sholl bemode on monthly basis

ofter d e duc ti o n oJ T DS. Co mm i tmen t Ch org e s

sholl be poyoble only if allottee has rnode

payment oI his oll dues to Promoter within

30 doys lrom the dote of receipt of oJfer of

possession. Promoter shall be entitled to

adjust its dues, ifany,Irom the commitment

chorges.
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B.

J. The complainant has made the following submissions in the complaint: -

a. That the respondent company promised and emphasized upon by the

representatives of the respondent that the complainant will get

assured monthly rental charges (commitment charges) every month

after getting the possession of the unit. The complainant booked a unit

in the said proiect bearing unit no. 22, first floor in Tower-B, upon

paying the requisite amount for booking and thereafter a builder

In case ollottees create ony hindronce in
renting ofsuch units by promoter or decline

to ovoil the renting opportunity ovoilable

with promoter, prcmoter sholl stond

dischorged of its obligotion oI poyment oI
commitment charges to ollottee

Due date of possession
37.72.2027 + 6 months on account ofCovid-

79= 37.06.2022

by complainant)

Amount paid by
complainant

Conveyance

Facts ofthe com
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72. TotalSaleconsideration
| 
{ 3s,04,633/-

14. I Occupation certificate lze.r.r.zors

I (As per DTCP website)

15. Olfer ol possession

16.

130.11.2019

| 1as altegea uy the respondent)

77.02.2020

[page no. 65 of complainl)

17. I Possession certificare I zs.t-t.zozt

] 
(nrs" no. s or."ntvl



GURUGRAM

buyer agreement dated 12'09'2019 was executed beween the

Parties.

b. That vide agreement dated 12 09 2019' the complainant was allotted

with lockable unit no' 22' situated on first floor' Tower-B' having

super area 474 sq' ft' and carpet area of 208 sq' ft'' at Plaza at 106-1'

commercial proiecl sector-106' Gurugram- 122006 from the

resPondent.

Thataspertheclauseno.gofscheduleC-paymentplanofthe

agreement daled 72'09 2019 it was promised and assured to the

complainantthatthepromoterisobligatedtopayanamountofRS.

7 3 /- per sq. ft. per month of super area of the unit which will be paid

aSCommitmentChargestotheownerofthecomplainant'ltwas

categorically assured by the respondent that the complainant will

receive assured minimum monthly rental from sub-leasing of the unit

for a period of minimum 36 months with effect from the date of

possession That as per the terms and conditions laid down in the

agreement datecl 12'09 20L9 and stated in clause 8 of Schedule "C" to

agreement, the payment of commitment charges was supposed to

commence with effect from January 2020'

d. That further upon receiving all the payments from the complainant

successfully, a conveyance deed dated f7 'O2 2O2O was executed and

duly registered with the office of Sub-Registrar Kadipur' Gurugram

bearing conveyance deed registration no 13804' Book no-1' upon

payment of stamp dury amounting Rs 1'27'500/- and registration

charges of Rs. 15,000/- and all the other charges by the complainant'
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Complaint no. 2586 of 2023

e. That since the month of January 2020, which the effective date for

starting of the commitment charges towards the unit of the

complainant, the complainant upon seeing defaults on the end of the

respondent, started requesting and sending reminders to the

respondent to perform their legal obligations and start paying

commitment charges to the complainant as promised but the requests

of the complainant fell on deaf ears as the respondent kept on

delaying the payments on one pretext or another.

I That the respondents are obligated and bound to pay an amount of

Rs. 34,602/-Rs. 34,602/- per month as per terms of the agreement dated

12.09.2019 and the assurances given by the respondent. However, to

the utter shock and dismay of the complainant, the respondent

disbursed an amount of Rs. 16,003/- for the first time towards

payment of commirment charges in the month of Iuly 2020 which was

to be paid in the month of january 2020 as per the terms of the

agreement dated 12.09.2019. The respondent made delay in making

payment ofthe commitment charges and decided to pay short amount

to the complainant and force the amount on the complainant without

taking his due consent, which has varied from time to time in different

months and is in complete violations of the agreed terms and

conditions of the agreement dated 72.09.2019.

That the complainant, upon raislng concerns and objections to the

delay in payment and short payments of commitment charges by the

respondent, ran from pillar to post to get his rightfully owed

commitment charges but the respondents paid no heed to hues and

cries of the complainant and kept on forcefully making short
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GURUGRAM

payments of commitment charges as per their own whims and fancies'

That after taking up the issue with the respondent on multiple

occasions in physical meetings also' the respondent issued a letter

addressing the complainant specifically and expressly admitting their

liability of making payment of commitment charges at the rate of Rs'

731- per sq ft' per month on the super area of the unit to the

.ompluinunt, again assured the complainant that the outstanding

amountofCommitmentchargesincludingtheshortamountpaidtill

now shall be paid to the complainant in 26 equal instalments

commencing from May 2022 arifurther as a part of this method of

making payment of due amount' the respondent confirmed that the

complainant will not be charged annual maintenance (CAM) till may

2024. However, the complainant has only received a sum of total Rs'

5,49,6591- till now there is a deficiency of Rs 6'96'013/- being the

principal outstanding amount of commitment charges to be paid by

the resPondents

h.Thatthetotalconsiderationwaspaidbythecomplainantconsidering

thatthefacilityofadedicatedandindependentcarparkingspacewill

be provided, which was to be allotted to the owner of each unit'

However,tothecontraryanduttershocktothecomplainant'the

respondent acted as per their own convenience and later modified the

dedicated car parking of each allottee to a stacked mechanical two

Ievel car parking without discussing this with the allottees or

independently with the complainant and without taking their due

to the Parking Plan which is in

and conditions of the agreement
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dated 12.09.2019. Though the complainant is allotted with an

independent parking space but the change in the parking plan casts

the burden of paying increased maintenance charges in future in case

of malfunctioning of the stacked mechanical two level parking which

is detrimental to the interest of the complainant.

That the complainant left with no other alternative and tortured by

the malafide acts of the respondents, through his counsel sent a legal

notice dated L9.05.2023 c4lling upon the respondents to comply with

the terms ofthe agreementdated 12.09.2019 and pay the outstanding

commitment charges at the earliest, but to no surprise of the

complainant, the iespondbnt'igain failed to comply with the terms of

the agreement or give any response against the legal notice dated

19.05.2023.

C. Reliefsought by the complainant:

4. The complainant has sought following relief(s)

Direct the respondent to pay Rs. 6,96,013/- towards the complete

payment of commitment charges from the month of July 2 020 till June

2023 along with interest o.n the delayed payment of the commitment

charges as per prescribed rate.

Direct the respondent to pay pendent lite Interest in favour of the

complainant as per the interest rates.

Direct the respondent to pay interest @ 9o/o p.a. on the total amount

received from the complainant i.e., { 35,31,140 /- for delay in payment

of commitment charges as promised with effect from 01.01.2020 till

,une 2020, the date when the first part payment of the commitment

a

b.
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charges was honored by the respondent in favour of the complainant

after lapse of more than 5 months'

d. Award of Rs' 2'00'000/- for legal cost'

5. On the date ofhearing' the authority explained to the respondent/ promoter

aboutthecontraventionsasallegedtohavebeencommittedinrelationto

section 11(4J [aJ of the act to plead guilry or not to plead guilty'

RePIY bY the resPondent'

fn" ,"rpona"nt f,as contested the complaint on the following grounds'

a. That instant complaint is neither maintainable in law nor on facts'

lnstant complaint is without cause of action' bad for delay and laches

and has been filed with malafide Therefore' instant complaint is not

maintainable and is liable to be reiected at the outset'

That the complainant took the allotment of unit no 22 on 1st Floor'

Tower B-2 of proiect named 'The Plaza at 106-1' Sector-106'

Gurugram the'unit' vide agreement dated 72 09'2019'

That the construction of the aforesaid proiect got completed on

28.71jl079 and respondent offered the possession of the unit to

D.

6.

b.

com Plainant on 30 1 1 2019'

d. That the complainant got the conveyance deed of the unit executed

and registered on !7.02'2020'ln contradiction to the aforesaid clause

relating to commitment charges, complainant took the physical

possession of the unit, from the respondent on 25'17'202l lt ts

submitted that after taking physical possession of the unit' the

complainant cannot claim commitment charges from the respondent

as the unit is no longer available with the respondent for further

leasing.
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Complaint no. 2586 of 2023

That the respondent has already paid a sum of Rs.6,05,931/- to

complainant towards commitment charges. It is submitted that the

complainant is not entitled to commitment charges for any period

after the complainant took over the physical possession of the unit

and for the period affected by Covid-19. As complainant is also not

entitled to commitment charges because the complainant and other

allottees did not accept various leasing offers.

The instant complaint is barred by estoppel. It is submitted that upon

execution of conveyance deed dated 77.02.2020, the complainant is

now estopped from raising these belated claims/demands. Further

vide clause 8 [i) of the conveyance deed it was further agreed that "this

deed constitutes complete ogreement and understanding between the

parties on the subject hereof and supersedes all prior offers,

brochures, negotiations and/or agreements, either written or orol."

That after handing over of possession and the execution of

conveyance deed, disputes relating to commitment charges are

beyond the jurisdiction of this Hon'ble Aurhority.

The complainant got the conveyance deed registered jn his favour on

17 .02.2020 for said unit and acknowledged that he has taken over the

possession satisfactorily and is Ieft with no claims including the claim

for commitment charges. The complainant is thus, estopped from his

own act and conduct to file the instant complaint.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

h.

by the parties.
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Iurisdiction of the authority

The application of the respondent regarding reiection of complaint on

ground of iurisdiction shnds reiected The authority observes that it has

territorial as well as sublect matter iurisdiction to adiudicate the present

complaint for the reasons given below'

E.

8.

9. ..r Ptr rrv!i"---- 
trn""i' the iuri;diction of Real Estate

and Country Planning Depar 
^. . i-- r^- ^|l

Regulatory Authority, Gurugrarni 9!i entire Gurugram District for all

E. I Territorial iurisdiction

As per notificatio n no ll9Zlzot7-7TcP dated 14 f.2.7017 
:T:rt l::r:

purpose with offices situated in Gu

;;;;;;; '' 
situated within the plannins area of Gurusram District'

- ., : -..rL^-ii', h.< .^mnlete territorial jurisdiction to deal with

m. ln the Present case' the Proiect

Therefore, this authority has complete retltur rar JL

the Present comPlaint'

E. Il Subiect matter iurisdiction

l0.Section 11(a)(a) of the Act' 2016 provides that the

responsible to the allottee as per agreement for sale'

reproduced as hereunder:

promoter shall be

Section 11[4)[a) is

Section 71

[4)The Promoter snott-

(ot be ':;,*::;::X:,!':A:,ii,[::::Xi
under t
thereun th

associoti
opartme
common
as the cose moY be;

Section 34-Functions of the Authorily!

34a orLhe '::;ifl"::,::,:!,iY;::::::i:;;,',";,i
upon the Pr
Irct ond tie made thereunder'
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Complaint no. 2586 of 2023

11. So, in view of the provisions of the Act quoted above, the authority has

complete .iurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer ifpursued by the complainants at a later

stage.

F. Findings on the reliefsought by the complainants.

F.l Direct the respondent to pay Rs. 6,96,073/- towards the complete

payment of commitment charges from the month of July ZO2 O till June

2O23 along with interest on the delayed payment of the commitment

charges as per prescribed rate.

12. In the present matter the complainant purchased a unit bearing no. ZZ, FF -

Floor, Tower B in the project namely The Plaza located in sector 106,

Gurugram for a total sale consideration of { 35,04,633/-. As per clause 9 of

schedule C payment plan of the agreement dated 12.09.2019 it was

promised and assured to the complainant that the promoter is obligated to

pay an amount of Rs. 73/- per sq. ft. per month of super area of the unit

which will be paid as commitment charges to the complainant.

13. The complainant stated that the respondent paid an amount of 116,003/-

for the first time in the month of July 2020. However the respondent in its

reply stated that they had paid an amount of {6,05,931/- towards

commitment charges. The complainant is here before the authority seeking

commitment charges as promised.

14.Now, the question that arise before the authorify is that whether rhe

authority is well within its jurisdiction to decide the issue of committed

charges. After due consideration of the documents placed on record, the

authority is of the view that the obligation of respondent to pay the
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committed charges is merery a contractuar obrigation which the respondent

was obligated to perform but in absence oIviolation of any provisions of the

Act, 2016 thereof'

15. Accordingly, the authorty observed that the present relief sought by the

complainant is not maintainable for two fold reasons Firstly' the

complainant has failed to prove as to what provisions of this Act' or rules &

regulations made thereunder has been violated by the resPondent herein'

SecondlY, Payment of committe

comPlaint has been filed bY the

possession charges as covere.d ]l!l
Committed return being paid uy ti'd ieirjona",nt to the complainant allottee

was much before the due date of poisessioli' which clearly shows the

complainant has invested his money to get reNrn on monthly basis which

is merely a commercial transaction between them Moreover' the

committed charges is neither defined in the Aci 2016 nor in the rules' 2017'

16. ln the light of the aforesaid provisions'and.ab-ove suted reasons' the present

relief stands dismissed as noiinaintaiirable with a liberty to the complainant

to approach the appropriate forum'for redreiial ofhis grievance'

F.ll Direct the respondent to pay pendent iite iiterest in favour of the

complainant as per the interest rates' '

F.IllDirecttherespondenttopayinterest@9olop.a.onthetotalamount

received from the complainant i 'e''35'31l',4o/- for delay in payment of

commitment charges as promised with elfect from o1'01'2020 tiu June

2020, the date when the first part payment of the commitment charges

was honored by the respondent in favour ofthe complainant after lapse

of more than 6 months'
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Complaint no. 2586 of 2023

17. In the present case in hand the complainant booked a unit no. 22 in tower

B in the project'The Plaza'situated in sector 106, Gurugram. The buyer,s

agreement was executed between the parties on 72.09.2079, As per clause

7 of the buyer's agreement, the possession was to be given by the date

mentioned at serial no. 20 in Schedule A of the buyer's agreement. The due

date of possession from the serial no. 20 mentioned in schedule is

31.72.2027. Further as per HAREM notilication no. 9/3-2020 dated

26.05,2020, an extension of 6 months is granted Ior the projects having

comptetion/due date on or after 25.03.2020. The completion date of the

aforesaid project in which the subject unit is being allotted ro the

complainant is 31,.12.2021i.e., after 25.03.2020. Therefore, an extension of

6 months is to be given over and above the due date of handing over

possession in view of notification no. 9/3-2020 dated 26.05.2020, on

account offorce majeure conditions due to outbreak ofCovid-19 pandemic.

So, in such case the due date for handing over of possession comes out to

37.06.2022.

18. The occupation certificate for the subject unit has been obtained by the

respondent promoter ori 28.11.2019 and the possession has been offered to

the complainants on 30.11.2019 i.e., much before the due date ofpossession.

Moreover, the conveyance deed was executed between the parties on

17.02.2020. Thereafter, the possession certificate was also issued to the

complainant before the due date ofpossession i.e_, on 25.I7.202L.

19.Since, the possession of the unit has already been handed over by the

respondent to the complainant much prior to the due date of possession

accordingly, the complainant has not suffered any delay and is not entitled
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for any delay compensation under secdon 18 ofthe Act' 2016 1nlightofthe

above facts the present relief stands dismissed'

F.Mward of Rs' 2'00'000/' for tegal cost'

20.The complainant is seeking above mentioned relief wr't compensation'

Hon'ble Supreme Court of lndia in case titled as M/s Newtech Promoters

and Deveropers Pvt Ltd' v/s state of up & ors' 2021-"]ili' lll l?""'"tL

ffi;; ;;,;,tee r entitted to claim compensadon & Iitisation charses

^ ao ^^A "o"iinn 19 which is to be decided by the

under sections 12,74'LB and

the quantum of comPensation &

adiudicating officer as Per
udicating officer having due

lidgation exPense shall
adjudicating officer has

regard to the factors
ints in respect of

exclusive iurisdicti

compensation & I
rity, all the reliefs are

21. In light of the ab
ds dismissed.

denied in toto th

22. Files be consigned to

HARERA
GIJRUGRA Member

Haryana Real Estate Regulatory Authority' Gurugram

Dated 72.07 .2024
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