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Complainant Girish Narang

Represented through Shri Harsh Vardhan proxy counsel

Respondent Athena Infrastructure Limited

Respondent Represented Shri Rahul Yadav Advocate

Last date of hearing 07.05.2024

Proceeding Recorded by Naresh Kumari and HR Mehta

Proceedings-cum-orders

The present case was disposed off on 20.07.2021 with the directions of

delayed possession charges from the due date of possession i.e. 29.03.2014 till
handover of possession.

Further, the respondent filed an application u/s 39 ofthe Act, 2016 to rectify

the order dated 2,0.07.2027 wherein the respondent submitted that in the

abovesaid order the Authority captured that the unit has not been offered to

the complainant till the date oforder. However, the respondent/promoter has

already offered the possession ofthe subject unit to the complainant vide letter

daled 20.L2.2079 and for the same communication was made to the

complainant vide email at their registered email id i.e.

nanrang.girish@gmail.com and vide said letter the complainant was called

upon to pay the outstanding dues of Rs.7,49,78,907 /-.The respondent did not

mention the said letter for offer of possession in its reply and was also not

disclosed by the complainant before the Authority.
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On contrary to it the complainant states that the respondent cannot be

permitted to take recourse ofSection 39 for its alleged omission ofletter dated

20.72.2079 which was never produced by the respondent in the pleadings or

arguments in the matter. Section 39 provides that Authority shall not amend

the substantive part of its order and moreover the application is Iiable to be

dismissed as barred by limitation.
Before proceeding with the matter, it would be appropriate to refer to the

provisions of Section 39 of the Act, 2016 under which the present application

has been preferred.
"section 39 : Rectiric.rtion of orders
"The Authoriay mqy, at any time within a period of two years from the date

of the order mqde under this Act, with o view to rectifying ony mistoke

apporentfrom the record, amend qny order passed by it, ond shall moke such

amendment, ifthe fiistake is brought to its notice by the parties:

Provided thot no such omendment shall be mode in respect of ony order

ogainst which an appeal hos been preferred under this Act:

Provided further that the Authori y shall not, while rectwing sny

mistake apparent from record, amend subshntive part of its order passed

under the provisions of this AcL"

The Authority passed order dated 20.07 2027, as per the facts on record

submitted by both the parties. The respondent failed to submit the alleged

letter for offer of possession dated 20.12.2019 before the Authority during the

proceedings and as on this later stage the respondent is seeking to rectify the

substantive part of the order which is barred under the provisions of Section

39 ofthe Act, 2016.

It is also brought to the notice of the Authority that the matter is already

pending execution before the Adjudicating officer of the Authority' lt is also

admitted that an appeal was filed against the order of the Adjudicating officer

before the Hon'ble Appellate Tribunal and the matter has been remanded to

the Adjudicating Officer to decide the issue. In view of the above, it is for the

Adjudicating Officer to decide the matter and the same does not lie before the

Authority at this belated stage application is dismissed being not maintainable
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In view of the above findings the application stands dismissed. Fi

consigned to registry.

Vijay Kudfar Goyal

Chairman
02.07 .2024
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