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Complaint no. 2087 af 2023

ORDER:

|.  Present complaint has been filed on 22.09.2023 by complainants under
Section 31 of the Real Estate (Regulation & Development) Act, 2016
{for short Act of 2016) read with Rule 28 of the Haryana Real Estate
(Regulation & Development) Rules, 2017 for vielation or contravention
of the provisions of the Act of 2016 or the Rules and Regulations made
thereunder, wherein it is inter-alia prescribed that the promoter shall be
responsible to fulfill all the obligations, responsibilities and functions

. towards the allottee as per the terms agreed between them.

A. UNIT AND PROJECT RELATED DETAILS:

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following table:

S.No. | Particulars Details
i Name of the project. Park Elite Floors, Sector 75-89,
Fandabad.
. 2. Mature of the project. | Residential
4. RERA Registered/mot | Mot Registered
registered
% Details of originally Originally allotted unit- H2-33-GF
allotted unit, measuring 1418 sq.ft. on
18.05.2009
6. Date of original builder | 31.05.2010
buyer agreement
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(herein after referred as

BHA)

Possession clause in . .
original BBA daled Subject to Claunse 13 herein or any
31.05.2010 (Clause other clircumstances not
4.1) anticipated and beyond the control

of the seller’ confirming party or
any restraints/restrictions  from
any courts/suthorities but subject
to  the purchasers) having
complied with all the terms and
conditions of this Agreement and
not being if default under any of
the provisions of this Agreement
including but not limited to timely
payment of  Total Sale
Consideration and other charges
and having complied with all
provisions, formalities,documentat
ions etc,, as prescribed by the
Seller Confirming Party whether
under this Agreement  or
otherwise from time to time, the
Seller/Confirming Party proposcs
to offer the handing over the
physical possession of Floor 1o
the Purchaser(s) within a period
of twenty four (24) months from
the date of exccution of floor
buyer agreement or on completion
of 35% of the basic sale price
alongwith 20% of EDC and IDC
by the purchaser(s), whichever is
later. The Purchaser(s) agrees and
understands  that  the  Seller/
Confirming Party shall be enhitled
to a grace period of (180} one
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hundred and eighty days, alter the
expiry of thirty (24) months, for
filing and pursuing the grant of an
occupation certificate from  the
concerned authonty with respect
to the plot on which the floer is
sitwated, The Seller/Confirmung
Party shall give a Notice of
Possession to the Purchasers with
regard to the handing over of
possession  and the event the
purchaser(s) fails to accept and
take the possession of the sad
floor within 30 days thereof, the
purchaser{s) shall be deemed to
be custodian of the said floor from
the date indicated in the notice of
possession and the said floor shail
remain at the risk and cost of the |

purchaser{s).

8. Total/Basic sale 125,56,002/-
consideration as per
orginal agreement

9 Re-allotted unit vide PE-122-GF measuring 1510 sq. ft.
second BBA on 31.05.2012

10 Second BRA 17.04.2013

Due date of possession
as per second BBA
clause 3.1

Subject to Clause 14 herein or any
other circumstances not
anticipated and beyond the control
of the seller/ confirming party or
any restraints/restrictions  from
any courts/authorities but subject
to the purchasers) having
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complied with all the terms and
conditions of this Agreement and
not being if default under any of
the provisions of this Agreement
including but not limited to timely
payment of  Total Sale
Consideration and other charges
and having complied with all
provisions, formalities, documentat
ions eic., as prescribed by the
Seller Confirming Party whether
under  this  Agreement  or
otherwise from tune to time, the
Seller/Confirming Party proposes
to offer the handing over the
physical possession of Floor to
the Purchaser(s) within a period
of twenty four (24) months from
the date of execution of floor
buyer agreement or sanctioning of
the building plan whichever 1s
later. The Purchaser(s) agrees and
understands that  the Seller/
Confirming Party shall be entitled
to a grace pentod of (180 one
hundred and eighty days, after the
expiry of thirty (24) months, for
filing and pursuing the grant of an
occupation certificate from the
concerned authomty with respect
to the plot on which the floor is
situated.

Basic Sale Price of unit

2. .
as per second BBA Es. IT,T'L}', 101.72/-
13. Amount paid by F28.65.914/-

complainants till year

Fage 5 of 38 /




B.

3.

Compilaint no. 2087 of 2023

2017

FACTS OF THE PRESENT CASE AS STATED BY THE

COMPLAINANTS IN THE COMPLAINT:

Facts of complaint are that the complainants had booked a unit in the
project of the respondent namely “Park Elite Floors™ situated at Sector
75-#9 Faridabad, Haryana on 18.05.2009 upon payment of ¥ 3,000,000/~
as booking amount. Complainanis were allotted wnit no. H2-33-GF,
measuring 1418 sg. ft. Ground Floor, Park Elite Floors, Faridabad wvide
allotment letter dated 18.05.2009, A builder buyer agreement (hereinafier
referred as BBA) was exccuted between both the parties on 31.05.20110,
As per clause 4.1 of the agreement possession of the unit was to be
delivered within a period of twenty four (24) months from the date of
execution of floor buyer agreement or on completion of 35% of the basic
sale price alongwith 20% of EDC and IDC by the purchaser(s),
whichever 15 later. From the date of execution of the agreement, the
deemed date of possession works out to 31.05.2012. However,
respondent failed to offer possession within time period stipulated in the

AETeeImenl

It is submitted that builder buyer agreement was supposed to be signed

immediately but due to delay on part of the respondent, builder buyer
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agreement got signed between the parties on 31.05.2010 1.c. after a delay
of 12 months from receiving the booking te. on 18052009,
Nevertheless, parties were acting and perfornung their part of the contract
in the terms agreed between the parties at time of booking, making
payments thereof and issuance of receipts from the side of respondent,
Before signing the ongmal agreement dated 31.05.2010, respondent had
already collected an amount of T 8,08,144.2/- from the complaimants.
Receipts of the above said paid amounts are annexed at page no. 40-43 of

the complaint book.

Further, complamants have referred to a mdgment passed by Hon ble
Apex Court in 2018 STPL 4215 SC tiltled as M/s Fortune
Infrastructure & Anr, whereby 3 years has been taken to be a
reasonable time to handover possession to the allottee. In that case, also
respondent was bound to offer possession to complainant by 3 vears from
date of booking i.e. (18.05.2009) and possession was to be handed over
by 17.05.2012. However, there was no sign of construction at that point
of time at project site. TFurther, complainanis referred to various
communications made by complainants dated 04.12.2010, 24.04.2011,
27.05.2012 etc to respondent while enquiring about delay in delivery of

pOSsesslon,
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Surprisingly complainant received a letter dated 31.05.2012 with regard to

re-allotment of unit issued by respondent for the reasons beyond their
control. Now, respondent had re-allotted unit no. PE.122-GF measuring
1510 sg.f.. o complainants without any justification. Re-allotment was
also protested by complainants. Although complainants have issued
consent letter under protest on 13.06.2012. After re-allotment, respondemnt
apain had failed to execute fresh BBA with complamants. Complamants
cven wrote letter dated 25.06.2012 to respondent for making new
apreement effective from original agreement date and thus requested to
keep the dates same. Since possession was already delayed, complamants
wrote another letter dated 26.06.2012 to respondent secking delay
charges and compensation, On 17.04.2013, respondent executed the
secortd BBA for reallotted umt no, PE- 122-GF measuring 1510 s¢.f1, The
said agreement was also signed under protest as certain clause were
arbitrary on part of respondent and same was communicated to
respondent by complainants vide letter dated 18.03.2013. As per clause
5.1 of second BBA , deemed date of possession was 16.04.2013 1.e within
74 months from execution of builder buyer agreement or sanctioning of
building plans which ever is later. Complainants had paid an amount of

28,65,914/- to respondent by year 2017,

ij;-’”
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7. That respondent had already collected huge amount of ¥ 10,22.831.15/-
before the execution of second BBA for re-allotted unit. Till that point of
fime complainant was put in & one-sided arbitrary agreement and
complainant had no choice but to yield to the demands of the respondent
by signing alleged one sided and arbatrary agreement having inequitable
clauses. By signing said agreement the starting date for determining the
deemed date of possession which ought to have been taken from date of
booking or original agreement dated 31.05.2010 pot arbitrarily pushed in
terms of clause 5.1 stipulated in second agreement dated 17.04.2013 1e
24 months from execution of builder buyer agreement or sanctioning of
building plans whichever 13 later. Accordingly, 24 months from execution

of agreement works out to be 16.04.2013.

8. Furthermore, complainants stated that respondent had demanded certain

illegal charges from complainants on following accounts:

i. Demand of Value Added Tax (VAT):- Respondent raised demand vide
letter dated 09.11.2016 on account of VAT and stated it 1o be paid by
25.11.2016. In this respect, complainant stated that VAT was introduced
in vear 2014, however as per original agreement respondent was bound to
deliver possession by 30.05.2012. In present case, unit was originally
booked in year 2009 and possession was to be handed over by year 2012

but due to failure on part of respondent in not developing the project as
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Complaint no. 2087 of 2023

promised, complainants was forced to take re-allotment of another unit,
Furthermore, it is stated that once complainants had paid the service tax,
respondent cannot demand additional tax on pretext of VAT it will rather
amount to dual taxation which is illegal on part of respondent —promoter.
Complainants had placed on record wvarious communication dated
20.12.2016, 01.01,2017, 14.01.2017 regarding the protest against the said

demands.

il. GST charges:- In furtherance to preceding para, GST is also not
applicable, since same had come mto picture subsequently e after

deemed date of possession 1.e. 30.05.2012.

iii. Cost of construction:- Respondemt had increased the cost of
construction, and same was also contested by complamant vide email
dated 11.08.2017

Further, complainants stated that after delay of almost 8 years from
booking, complamants after losing all hope of gettuing their home even
had requested respondemt to refund their paid amount and secking
compensation for delay vide communications dated 24.07.2017 and
23.05.2023 but all in wvain, respondent tll date neither handed over
possession nor refunded the paid amount to the complainants, Further it 1s
mentioned that respondent on 15.07.2023 had sent two cmals o
complainants. First email having subject “proposal for alternative

%/
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options” was sent by respondent wherein, respondent had offered 3
alternatives options to complamants including refund with 9% simple
interest or option to sign an amended builder buyer agreement and second
e¢mail received on the same date mentioned to ignore the earlier
alternative option email,

To clanty the actual position, complainants went to office of respondent
in New Delli on 16.08.2023, where respondent shared statement of
account of receivables and payable (herein after referred as SOA) with
complainants. In said SOA, respondent had imposed illegal demands such
as:- T 530,000/~ on account of club charges, when there 1s no club in the
project in question. Further, demand on account of enhanced EDC and
interest thereto amounting to T 24,015,640/~ which 15 already declared in
many other cases to be void as same is nol allowed to be charged.
Unilateral increase in basic sale price at incremental rates- in present case
earlier booked unit m year 2009 was of 1418 sq.1t and realloted unit was
increased to 1510 sq.ft. Meaning thereby, increase of 92 sq.ft was
unilaterally done by respondent and respondent is charging for said area
al the rate of 2425/- per sq.ft, whereas oniginal arca was charged by
respondent for 1802.54/- sq.ft. Further respondent raised illegal demand
for IDC, STP and clectrification charges, which are already part of EDC

charges.
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After the above stated physical meeting held on 16.08.2023, respondent
sent another email dated 17.08.2023 with a proposal to offer aliernate
options or refund (@ 6%. To this email, complainants showed their non-
acceptance vide email dated 30.08.2023, On 07092023 respondent
issued another email and stated that as complainants had not opted for
any options given, To avoid payving further delay compensation company
pursue the option for refund with interest. Vide letter dated (08.09.2023,
complainants replied to respondent for seeking possession booked umi
with interest only. Since, respondent till date had not handed over
possession to complainants, left with no other option complainants had
filed the present complamt seeking possession of booked umit 1.e. PE-
122-GF along with delay mterest as prescribed under RERA Act 2016

along with quashing of all illegal demands raised by respondent,

C. RELIEF SOUGHT

That the complainant seeks following relief and directions o the
respondents:-

1. Dhirect the respondent to deliver immediate possession of the

unit PE-122-GF in BPTP Park Elite floors, Faridabad afler

due completion and receipt of Occupancy and completion

certificates.
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Dhrect the respondent to compensate the complainant for the
continuing delay in offer and handing over of the possession
of the unil to the complainants, by paying delayed
possession charges as  prescribed under the Real
Estate{Regulation and Development) Rules, with effect from
the due date of possession e 30.05.2012 tll the actual and
legal handing over of possession of umt complete in all
respects, ‘on the entire amount deposited by the
complainants.

Further to set aside and quash the exorbitant demands qua
enhanced E.D.C., club charges, mterest, L.D.C., VAT, GST
etc. the same be called uncalled illegal. Respondent be
directed to refund the amounts, if any already taken gua
EEDC and other aforesaid charges.

Further to restrain respondent from creating any third party
rights in the unit in question allotted to the complainant.

To restramn respondent from unilaterally trying to cancel the
booking of complainants and refunding the amounts without
consent,

Direct the respondents to pay a sum of £ 50,00 00/~ on
account of grievance and frustration caused to  the

complainants.
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7. The registration if granted to the respondents for the project
i guestion under RERA may kindly be revoked under
Section 7 of RERA for violaling the provisions of the Act

8. To impose penalty on respondents under Section 61 of the
Act for contravention on the provisions of the Act.

9.  The complainant may be allowed with costs and litigation
expenses of Bs. 1,50,000/-

10.  Any other relief which the applicant is entitled for under the
Real Estate (Regulation & Development) Act, 2016 and the
Haryana State Real Estate (Regulation and Development)

Rules, 2017.
REPLY SUBMITTED ON BEHALF OF RESPONDENTS

Leamed counsel for the respondents filed detailed reply on 12.02.2024

pleading therein:

Respondents stated that complainants were provisionally allotted umt no.
H2-33-GF vide allotment letter dated 24.12.2009. However with consent
of complainants, they were re-allotted a residential unit no, PE-122-GF
on ground floor admeasuring 1510 sq.ft. Thereafter, builder buyer
agreement was executed between parties on 17.04.20103 as per new unil.
Ag per ¢lause 5.1 of bha respondent had 1w deliver possession within 24

months from date of execution of bba or date of sanctiomng of building
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plan, which ever is later along with grace period of 180 days. Further
respondent relied upon judgment passed by Hon’ble Haryana Real Estate
Appellate  Tribunal, Chandigarh in Appeal no. 122 of 2022 ftitled as
Emaar MGF Land Ltd Vs. Laddi Paramjit Singh, which states that if
orace period is mentioned in the clause, the benefit of the same be given.
In present case deemed date of possession has yet not be arrived as
building plans were sanctioned on 02.01.2024, so decmed date of
possession comes to (:2.07.2026, Therefore, Section 18 cannot be made
applicable. Furthermore, respondents have relied upon Hon'ble Supreme
court judgment titled as Newtech Promoters and Developers Pvi. Lid.
Vs, State of UP & Ors. which states that nght ot an allottec secking
refund arises only upon non- fulfilment of obligation by the promoter.
Sin¢e ¢due date has not arrived in present case and respondent had not
failed 1o perform any obligation present compliant is premature and Lable

to be dismussed.

Respondents stated that in present case deemed date of possession was
also subject to force majeure conditions such as NGT order prohibiting
construction activity, ban on construction by Supreme Court of India in
M.C Mehta v, Union of India, ban by Environment Pollution {Prevention
and Control) Authority. After lifting of the ban it took some time to

mobilize the resources and begin construction of the project. Thereafter,

Page 15 of 38 y‘



L3

L 6.

Complaint no. 2087 of 2023

due to the sudden outbreak of the coronavinus (COVID 19) all the
activities across the country mcluding the construction of the projects
came to a halt. He submutted that force majeure on different accounts
including Covid- 19 outbreak for relaxation be taken into consideration as
Covid-19 outbreak lead to delay in handing over of possession, thus, the
Covid-19 period may be taken as zero period for the purpose of
calculation of delay possession interest. Secondly, timely payments by
the complainants were essential for completion of project on ttime but due
to number of defaulter allottees in the project including present
complainants project got delayed.

Respondent has submitted that respondent no.1 has ssued a letter dated
17.08.2023 vide which several options were given to complainants teo
amicably settle the matter. Complainants have failed to choose from the
avatlable option as per terms and condition of the letter dated 17.08,2023,
the option of refund along with at the rate 6% simplc interest was availed
by the complainant.

Further, respondents have challenged the maintainability of the present
complainant on the ground that builder buyer agreement with
complainant was executed much prior coming into force of Real Estate
(Regulation and Development) Act, 2016, (RERA Act in bnef).
Therefore, agreement executed prior to coming mto foree of the Act or
prior to registration of project with RERA cannot be reopened.

Eﬂ-,ii
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E. FINDINGS AND OBSERVATIONS OF THE AUTHORITY

17.

After perusal of file Authority observes that captioned matter was heard at
length on last date of hearing ie. 21.05.2024 and case was fixed for
pronouncement of judgment for today. Relevant portion of arguments pui
forth by both counsels are reproduced below for ready references:

7. Learned counsel Sh Hemant Saini, appeared for respondents and
stated that vccupation certificate for booked floor by complainants has
not been ohiained by respondent till date, therefore, respondents are not
in position o immediately handover possession accompanied by an
oceupation certificate. However, learned counsel for respondents offered
the complainants to take alternative unit Aaving eccupation certificate or
to take vefund of the amounts pald by them to respondents as per Section
18 of RERA Act.
& Sh Akshat Mittal, counsel for complainanis vehemently denied o
accepi both the offers made by counsel for respondenis and stated that
complainants only secks possession of unit no, PE-122-GF alloried to him
along with delay intevest to be awarded by Authority from deemed date of
possession e 30.05.2012 calewlated from date of original agreement il
date af legal affer of possession i e. after obtaining oceupation certificate,
K. Sh. Hemant Saini, counsel jor respondents stated that if
complainants are only willing 1o stick by the relief sorght by them in the
captioned complaint, then there are two pavimenis amoaounting o 3
1 15,0200~ as inaugwral discount and T 84, 004/~ which were accounied or
adiusied in the accownts of complainants by respondent as a gaod will
gesture for making timely payments to respondent. He stated that the said
wo amounts are included in the amownts paid by complainants and
reflected in the account of complainants though same were never actually
paie By them. Therefore, while taking into consideration total amounts
paid by complainants for the purpese of making caleulation for delay
interest, these two mentioned amounts be deducted Jrom total paid
amounts by complainants. Further, he submitted that force majure factors
such as Covid-19 be considered as zero period for the purpose of
calculation of delay possession inferest.
I Learned cownsel for respondent further encapsulated his arguments in
following points:
i Respondent counsel stated that ocenpation certificate jor
nnit dn question has yer noi been received by respondeni,
however complainants are willing to wait for the same. For
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computing the delay period, deemed date of possession be
taken as per agreement dated 17.04.2013.  Since
complainants rowhere in their relief clawse had challenged
the authenticity of new builder buyer agreemeni. He further
stated that in case, first agreement is taken inlo
consideration jor computation of deemed date of possession,
then what will remain the samtity of agreement execuied
hetween parties as agreement dated 17.04.201 3 is signed in
english by complainams voluntarily and in full nowledge.

ii. Further, respondent counsel siated that both pariies are
hound by the terms of agreement. [f complainant is relying
upon clanse of agreement for making a case for delay of
handing over of possession than respondent had also ceriain
clause which bound the complainants (o be abide by terms of
agreement enly. To further relied upon a judgment passed by
Hon’ble Apex Court in case of Bhavathi Knifting

E Company vs DHL Worldwide Express Courier year 1996
which provides for enforcement of agreement in totality”

From above paras it is clear that project is not complete since respondent
had failed to obtain cccupation certificate till date. Although respondent
counsel had made proposal to complainants but complainants arc only
interested in taking possession of the booked unit in question along with
occupation certificate and they are ready to wait for the same. In view of
above Authority deals with the present complaint on merits below:
'. Findings on the objections raised by the respondent.
18.  Objection regarding execution of BBA prior to the coming into lorce

of RERA Act,2016.

One of the averments of respondents are that provisions of the RERA
Act of 2016 will not apply on the agreements executed prior to coming

into force of RERA Act.2016. Accordingly, respondents have argued
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that relationship of builder and buyer in this case will be regulated by
the agreement previously executed between them and the same cannot
be examined under the provisions of RERA Act, 2016, In this regard,
Authonty observes that after coming into force the RERA Act, 2016,
jurisdiction of the civil court is barred by Section 79 of the Act,
Authority, however, is deciding disputes between builders and buyers
stictly in accordance with terms of the provisions of {lat-buyer
agreements.  After RERA Act, 2016 coming into force the terms of
agreement are not re-written, the Act of 2016 only ensure that
whatever were the obligations of the promoter as per agreement for
sale, same may be fulfilled by the promoter within the stipulated time
agreed upon between the parties. Issue regarding opening of
agreements executed prior o coming into force of the RERA Act,
2016 was already dealt in detail by this Authority in complaint no. 113
of 2018 ttled as Madhu Sareen v/s BPTP Ltd decided on
16.07.2018. Relevant part of the order is being reproduced below:
“The RERA Act nowhere provides, nor can it be so
construed, that all previous agreemenis will be re-writien
dfter coming inte force of RERA. Therefore, the provisions
of the dect, the Rules and the Agreements have fo be
imterpreted harmoniously. However, if the Act or the Rules
provides for dealing with certain specific situation in a
particular manner, then that sitvation will be dealt with in

accardance with the Act and the Rules ajter the date of
coming into force of the Aci and the Rules. However,
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bejore the date af coming inte jorce of the Act and the
Rules, the provisions of the agreement shall remain
applicable. Numerous provisions of the Aci saves the
provisions of the agreements marde between the buyvers and
seller.”

Further, as per recent judgement of Honble Supreme court
in Newtech Promoters and Developers Pvt. Ltd Civil Appeal no.
6745-6749 of 2021 1t has already been held that the projects in
which completion certificate has not been granted by the
competent Authority, such projects are within the ambit of the
definition of on-going projects and the provisions of the RERA
Act.2016 shall be applicable to such real estate projects,
Furthermore, as per section 34{e) 1t 15 the function of the
Authority 1o ensure compliance of obligation cast upon the
promoters, the allottees and the real estate agents under this Act,
and the rules and regulations made thereunder, therefore this
Authority has complete junisdiction to entertain the captioned
complaint,

Execution of builder buyer agreements dated 31.05.2010 and
subscquent agreement 17042013 are admutted by the
respondent. Satd builder buver agreement were binding upon
both the parties. As such, the respondent is under an obligation

to hand over possession on the deemed date of possession as per
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last agreement and in case, the respondent failed to offer
possession on the deemed date of possession, the complainant 18
entitled to delay interest at preseribed rate w's 18(1) of REEA
Act,
19,  Objections raised by the respondent regarding force majeure
conditions.

The cbligation to deliver possession within the period stipulated mn
the Builder Buver Agreement ie., 24 months from the date of
execution of builder buyer apgreement or sanctioning of building plan
which ever is later was not fulfilled by respondent till date. There 15
delay on the part of the respondent and the various reasons given by
the respondent such as the NGT order, Covid outbreak etc. are not
convincing enough as the due date of possession was in the year 2012
as per original agreement and year 2015 as per second agreement.
NGT order referred by the respondent pertains to year 2016, therefore
the respondent cannot be allowed to take advantage of the delay on
his part by claiming the delay in statwtory approvals/directions. As far
as delay in construction due to outbreak of Covid-19 5 concerned
Honble Delhi High Court in case titled as M/ Halliburton Offshore
Services Inc. vs Vedanta Lid & Anr. bearing OMP (1) (Connm.} No.
8872020 and LA.s 3696-36972020 dated 29.05.2020 has observed

that:
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“69.  The past non-performance of the contractor
cannot be condoned due to Covid-19 lockdown in
March 2020 in India The comtractor was in breach
since septemeber, 2019 Opportunities were given fo the
caoniractor fo cure the same repeatedly. Despite the
seme, the contractor could not complete the project.
The owtbreak of pandemic cannot be used as an excuse
Jor non-performance of a contract for which the
deadling was mueh before the owrbreak irself

The respondent was liable to  complete  the
consiruction of the profect and the possession of the
seried unit weas to be handed over by September, 2019 and
iz claiming the benefit of lockdown which came inio
effect on 23,03 2020, whereas the due date of handing
aver passession was much prior to the event of owibreak
of Covid-19 pandemic. Therefore, Authority is of view
that outbreak of pandemic cannot be used an excuse for
non-performance of caontract for which deadline was
much before the outhreak itselfl "

So, the plea of respondent to consider force majeurs

conditions towards delay caused in delivery of posscssion s
without any basis and the same is rejected,

Findings on the relief sought by the complainants i.e to direct the

respondent to handover possession of booked unit alongwith delayed

possession charges af the prescribed interest per annum from the

deemed date of possession ie. 30.05.2012 derived from first

agreement dated 30.05.2010,
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1) In the present complant, the complainants ntends 1o
continue with the project and 15 secking delayed possession
charges as provided under the proviso to Section 18 (1) of the
Act, Section LB (1) proviso reads as under :-

“I8 (1) If the promater fails to complete or is unable
to give possession of an apartment, plot ar building-

Provided that where an allotiee does not intend
ta withdraw from the project, he shall be paid by the
promoter, mterest for every month of delay, Hll the
handing over of the possession, atf such rafe as may be
preseribed”,

). Clavse 4.1 of BBA of first/original agreement dated
30.05.2010 provides for handing over of possession and is
reproduced below:-

Subject fto Clause 13 herein or any
ather circumstances not anticipated and beyond
the control of the selley’ confirming party or any
resirainis/restrictions from any courts‘outhorities
but subject to the purchasers) having complied
with all the terms and conditions of this Agreement
and not being if default wnder any of the provisions
of this Agreement including but not limited 1o
timely pavment of Tetal Sale Consideration and
other charges and having complied with all
provisions formalities, documentations  ete,  as
prescribed by the Seller Confirming Party whether
under this Agreement or atherwise from time to
time, the Seller/Confirming Party proposes to offer
the handing over the physical possession of Floor
to the Purchaser(s) within a period of twenty four
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(24) months from the date of execution of floor
buyer agreement or on completion of 35% of the
basic sule price alongwith 20% of EDC and IDC
by the purchaser(s), whichever is later. The
Purchaser(s) agrees ond understands that rthe
Seller! Confirming Party shall be entitled to a
grace period of (180) one hundred and eighty
davs, after the expiry of thirty (24) months, for
filing and purswing the gramt af an occupation
certificate  from the concerned authority with
respect to the plot on which the floor is situated,
The Seiler/Confirming Pavty shall give a Notice of
Possession to the Purchasers with regard to the
handing over of possession and the event the
purchaser(s) fails to accept and take the
possession of the said floor within 30 days
thereof, the purchaser(s) shall be deemed 1o be
custodian of the said floor from the date indicated
in the notice of possession and the said floor shall
remain ai the risk and cost of the purchaser(si.

itf) Clause 5.1 of BBA of second agreement allotting unit in
question executed on 17.04.2013 provides for handing over of
possession and is reproduced below:-

“Subfect to Clause 13 herein or any other
circumstances nei anticipated and bevond the conirol of the
seller! confirming party or any restraints/restrictions from any
conrts/authorities but subject to the purchasers) having complied
with all the terms and conditions of this Agreement and not
being if default under any of the provisions af this Agreement
imeluding bt not limited to timely payment of Total Sale
Consideration and other charges and having complied with all
provisions formalities documentations efc., as prescribed by the
Seller Confirming Party whether under this Agreement or
otherwise from fime o time, the Seller/Corfirming FParty
proposes to offer the handing over the physical possession of
Flaor 1o the Purchaser(s) within a period of twenty four (24)
months from the date of execution of floor buyer agreement or
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sanclioning of building plans which ever is later. The
Purchaseris) agrees and understands that the Selfer! Confirming
Party shall be entitfed to a grace period of (180} one hundred
i eighty days, after the expivy of thirty (24) months, for filing
and purswing the grant of an occupation certificate from the
concerned authority with respect to the huilding of three
independeni  residential  floors  including  the floor. The
Seller/Confirming Party shall give a Notice of Possession io the
Purchasers with vegard to the handing over of possession and
the event the purchaser(s) fails 1o accept and take the possession
af the said floor within 30 days thereof, the purchaseris) shall be
deemed ro be custodian of the said floor from the date indicated
in the nolice af passession and the said floor shall remain ar the
risk and cost of the purchaser(s) "

[t is the argument of 1d. counsel for complainants that
deemed date of possession for awarding delay interest 1.e 24
months be computed as per clause 4.1 of original agreement i.e.
30.05.2012 instead of clause 5.1 of the new agreement dated
17.04.2013 for the reason that contractagreement by way
understating was already 1n existence between the parties for the
delivery of possession of unit which in essence started from first
agreement executed between parties and it 1s only because of
respondent inability to deliver possession of earher allotted umt,
respondent reallotted umit in question and got the new bba
executed on 17.04.2013, which further pushed the deemed date

of possession to 24 months from execution of builder buyer

agreement, which comes to 17.04.2015. Further, it has been
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argucd that an amount of T 10,22 831,15/~ was already received
by the respondent out of total paid amount of % 28.65914/-
before the execution of second BBA. So, complainants have no
say i drafting of second agreement. Complainant had orally as
well as in their pleading had stated that second agreement was
signed under protest.

In rebuttal, ld. counsel for respondent submitted that builder
buver agreement was signed by complainants voluntanly and
sumilarly payments have also been paid by complainants after
signing second buver agreement dated 17.04.2013 without any
objections. It is only at the time of filing of complaint that such
sort of allegations/objections have been raised by complamants
orally. However complainants have nowhere in their relief clause
annexed in present complaint has challenged the authenticity of
second buyer agreement dated 17.04.2013.

Arguments of both parties were heard meticulously.
Authority observes that complainants had applied for booking of
unit no, H2-33-GF in project of respondent on 18.05.200% by
making payment of Rs 3,00,000/-. However, same was
reallocated to PE-122-GF and subsequently second builder buyer
agreement was cxecuted on 17.04.2013 for re-allotted unit. Now,
the issue which need consideration is that which out of two

ﬁr":f—
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agreements dated 31.05.2010 and 17.04.2013 be considered for
determning the rights and obligation of the parties. In this regard
Authority observes that the complainants in the pleading have
taken a plea that the subsequent agreement dated 17.04.2013 was
signed under protest, and therefore the first builder buyer
agreement be considered to determine the deemed date of
possession. However, on perusal record it 1s observed that there
is no such document/ communication being placed on record by
complainamts to prove that the second subsequent agrecment
dated 17.04.2013 was executed under protest. The proceedings
are summary in nature and parties are requested to place on
record document 1o prove their contentions, In absence of any
such documents on record, it cannot be ascertained that the
subsequent agreement dated 17.04.2013 was signed under
protest. Further. authenticity of the subsequent agreement has not
been challenged or objected. Therefore, subsequent agreement
dated 17.04.2013 will be considered as the final document to
determine the rights and obligations of the parties inter-se.
Furthermore, Authority is of the view that act of payments by
complainants and issuance of receipts by the respondents shows
an understanding vide which respondent received amount of 2

14,53,836.75/- after executing second builder buyer agreement
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dated 17.04.2013 and ¥ 28,65,914/- in total till date against the

booked unit. Since complainants and respondents had executed
the second builder buyer agreement on 17.04.2013, an agreement
duly executed by parties cannot be ignored in totality for
declaring the whole of document as arbitrary ot unreasonable.
Also, the terms of agreement attained finality only when the
builder buver agreement was signed by both the parties. The
BBA dated 17.04.2013 was the subsequent document to the
booking/allotment /first builder buyer agreement vide which all
the terms of the agreement were crystallized with the consent of
both the parties. However, a distinction can be made between the
reasonable and unreasonable clauses of BBA for deciding the
rights of the allottee 1 terms of the prevalent laws. Lastly, no
communication with regard to objection to execution of second
BBA has been placed on record by the complainant till date.

In view of aforesaid discussion, the relief of awarding the
delay interest from deemed date of possession e 30.05.2012 of
first agreement is rejected. Reliance is placed upon the judgment
dated 07.09.2022 passed by Hon'ble Supreme Court in Special
Leave Petition (Civil) no. 15989 of 2021 titled as Babanrao
Rajuram Pund vs M/s Samarth Builders & Developers &

Anr., relevant part of which 15 reproduced below for reference:-
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“27. There iy no gainsaying that it is the bounden
duty of the parties to abide by the terms of the contract
as they are sacrosanct in nature, in addition lo, the
agreement itself being a statement of commiiment
made by them at the time of signing the contraci. The
parties entered inio the contract after knowing the full
import of the arbitration clawse and they cannot be
permitted to deviaie therefrom,

28, ¢ is thus imperative upon the courts lo give
greater emphasis to the substance of the clouse,
predicated upon the evident intent and objectives of
the parties to choose a specific form of dispute
resefution fo manage conflicts between them. The
infention of the parties that flows from the subsiance of
the Agreement to resolve their dispute by arbifration
are to be given due weightage. "

As per second buyer agreement dated 17.04.2013, deemed date of
possession as per clause 5.1 was within 24 months from date of execution
of BBA or sanctioning of building plans whichever is later. At the outset,
1n present case respondent stated at para 9 of reply that building plan was
approved on 02.01.2024, due to which deemed date of possession comes
te 02.07.2026, which makes the present complaint premature as the
deemed date of possession has yet not arrived. After perusing reply,
Authority observes that respondent had taken stand that building plan got
approved on 02012024 although no document or letter sent by
respondent to concerned department seeking or applving for the
approvals of building plans have been place on record till date. if this

averment of respondent 15 considered it would mean that respondent has

Page 29 of 38 /



Complaint na. 2087 of 2023

been raising payment demands since 2013 for different stages of
construction without even getting the building plan sanctioned’ approved
from the concerned Department which cannot be the case. Only stating
that building plan got approved in year 2024 will not bar the right of
allottee to have possession of their booked unit within reasonable period
of time. Authority 1s of the view that since agreement was signed in year
2013 and clause 5.1 also mandates respondent to get approval of
sanctioning of building plans within a reasonable period of time which
nowhere can be accepted as year 2024. It scems that respondent had
intentionally put this vague clause which 15 in favour of the promoter.
Incorporation of such clause in the builder buyer agreement by the
promoter is just to evade the liability towards timely delivery of unit and
to deprive the allotee of his right accruing afler delay in delivery
possession, Although in present case, clause 5.1 of agreement provides
for handing over of possession within 24 months from execution of
builder buyer agreement which comes to 17.04.2015.

Finding w.r.t grace period: The promoter had agreed to handover the
possession of the within 24 months from the date of execution of floor
buyer agreement or sanctioning of building plans, whichever is later. The
agreement further provides that prometer shall be emtitled to a grace
period of 180 days after expiry of 24 months for filing and pursuing the

grant of occupation certificate with respect to the unit in question. Since;

/
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the later clause of approval sanctioning of building plan 1s vague,
ambiguous and arbitrary, 24months from the date of execution of floor
buver agreement is taken as the date for caleulating the deemed date of
possession e 17.04.2015. As a matter of fact, the promoter did not
apply 10 the concerned Authority for obtaining completion
certificate/occupation certificate within the time limit prescribed by the
respondent/promoter in the floor buyer agreement i.e immediately after
completion of construction works within 24 menths. Thus, the period of
24 months expired on 17.04.2015, As per the settled principle no one can
be allowed to take advantage of its own wrong. Accordingly, this grace
period of 180 days cannet be allowed to the promoter.

22, In view of above observations given in preceding paragraphs of this order,
Authority summarizes its observations in the matter as under:
L Subsecquent and last builder buyer agreement that finally crystalized the
terms of agreement was executed between both the parties on 17.04. 2013,
As per clause 5.1 of the agreement and the observations as recorded in
para 20 of this order, possession of the unit should have been delivered by
17042005, It is an admitted fact that construction of the project had been
delayed beyond the time period stipulated in the buyer's agreement and
delivery of possession of the unit has also been delayved by the respondent
by more than 9 years. Even after a lapse of 9 years, respondent 15 not in a

position to offer possession of the unit to complainants since respondent

/
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company has vet to apply for occupation certificate in respect of the unit
booked. Fact remains that respondent is not in position to handover
immediately possession of the booked unit. Complainants, however, does
not wish to withdraw from the project and is rather interested in getting
the possession of their unit. Leamed counsel for the complainants has
clearly stated that complainant is ready to wait for possession of unit after
completion of construction and receipt of occupation certificate. Tn such
circumstances, the provisions of Section 18 of the Act clearly come into
play by virtue of which while exercising the option of taking possession
of the unit, the allottee can also demand, and the respondent is liable to
pay, mnterest for the entire period of delay caused at the rates prescribed.
Respondent in this case has not made any offer of possession to the
complainant till date. 5o, the Authority hereby concludes that the
complainant is entitled for the delay interest from the deemed date ie.,
17.04.2015 up to the date on which a valid offer is sent to him after
receipt of occupation certificate. As per Section 18 of Acl, interest shall
be awarded at such rate as may be prescribed. The defimtion of term

‘interest” 15 defined under Section 2(za) of the Act which is as undeér:

iza) “imterest” means the rates of interest
pavable by the promoter or the allottee, as the
case may be.

Explanation.-For the purpose of this clause-
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(i} the rate of interest chargeable from the
allottee by the promoter, in case of defaull,
shall be equal to the rale of inmterest which the
promoier shall be liable to peay the allotiee, in
case of defaull;

(i} the interest pavable by the promorer to the
allottee shall be from the date the promoier
received the amount or any part thereof till the
date the amownt or part thereof and interest
thereon is vefunded, and the interest payvable by
the allottee to the prowmoter shall be from the
date the allottee defaults in payment to the
promoler till the date it is paid.

Rule 15 of HRERA Rules, 2017 provides for prescribed rate of

interest which 1s as under:

“Rule 15: "Rule 13. Prescribed rate of
interest- (Proviso (o section 12, section 18 and
sub-section (4) and subsection (7] of section
9] (1) For the purpose of proviso to section
12; section I8, and sub sections (4) and (7) of
section I8, the "interest al the rate prescribed”
shall be the State Bank of india highest
marginal cost of lending rare +2%:

Frovided that in case the Swate Bank of India
marginal cost of lending rate (NCLR} is not in
use, it shall be replaced by such benchmark
lending rates which the State Bank of India may
fix fram time to time for lending to the general

(] 1

public ™.

Consequently, as per website of the state Bank of India 1e

https./fshico.in, the highest marginal cost of lending rate (in short
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MCLR) as on date e, 10.09.2024 i5 9.1%. Accordingly, the prescribed
rate of interest will be MCLE + 2% ic. 11.1%.

Hence, Authority directs respondent to pay delay interest to the
complainant for delay caused in delivery of possession at the rate
prescribed mm Rule 15 of Haryana Real Estate (Regulation and
Development) Rules, 2017 i.e. at the rate of SBI highest marginal cost of
lending rate (MCLR)+ 2 % which as on date works out to 11.1% (9.1% +
2.00%) from the due date of possession ie. 17.04.2015 till the date of a

valid offer of possession.

Authority has got calculated the interest on total paid amount from due
date of possession i.e. 17.04.2015 till the date of this order i.e. 10.0%.2024
which works out to T 29,10,024/- and further monthly of ¥ 26,147/~ as

per detail given in the table below:

Sr.No. | Principal Amount | Deemed date of Interest
(in ¥) possession or date of | Acerued tll
payment whichever is | 10,09,2024
later {in T)
15 23,4],896/- 17.04.2015 (Due date |  26,55,306/-
of possession)
2. 3.24,018/- 14.08.2017 {Due date | ¥ 2,54.T18/-

of possession or date
of payment whichever
15 later)

3. Total payment- T 29,10,024/-
28,65,914/-




Complaint no, 2087 of 2023

Monthly [ ¥ 26,147/-
interest:

ii. Further, Id. counsel for complainants referred to page no.30 of
complaint book and stated that relief no.3 related to illegal demands
raised by respondent on different accounts be set aside. In this regard, It
is ohserved that the complainants had opted for a construction linked plan
and had paid more than basic sale price in year 2009-2017 itself. Since
the delay caused 15 atiributed to the respondent, it cannot burden the
complainants with the charges/taxes ete, which were not applicable at the
time of deemed date of possession, which in present case was 17.04,2015.
Further, para 24(v) of this order clarifies that respondent will not charge
anything from the complainams which s not part of the agreement 10 sell.
Further, the payments on account of club membership charges shall be
raised/demanded only at the time of offer of possession and offer of
possession shall be as per the terms of agreement and in consonance with
the provisions of the RERA Act 2016, Rules and regulations and
prineiples laid down by the Authority through its judgments tin complant
no. | 13/2018-Madhu Sarcen vs BPTP Lid dated 16.07. 2015,

Ll In present complaint, complainants have also prayed for certain
reliefs vide clause 45,78 mentioned ta page no, 30 and 31 of

complainant, With respect to said reliefs stated in clause 4 and 3, same
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stands allowed by the Authority vide order dated 22 1 1.2023, Rest of

relief clause 7 and 8 were neither argued by the counsel for complainant
nor complainant has submitted any documents stating issues with respect

to the same.

Lastly, relief clause 6 at pape no. 30 of complaint book states that
complainants are seeking compensation to the tune of <. 530,00,000/- on
account of greviance and frustration caused to complainants along with
litigation cost of Rs. 1,50.000/-. Tt is observed that Hon'ble Supreme
Court of India in Civil Appeal Nos. 6745-6749 of 2027 titled as “Mys
Newtech Promoters and Developers PvT Lid Vi State of UP. & ors.”
(supra,), has held that an allottee is entitled to claim compensation &
litigation charges under Sections 12, 14, |8 and Section 19 which is to be
decided by the learned Adjudicating Officer as per section 71 and the
quantum of compensation & litigation expense shall be adjudged by the
learned Adjudicating Officer having due regard to the factors mentioned
in Section 72. The adjudicating officer has exclusive jurisdiction 1o deal
with the complaints in respect of compensation & legal CXPEnses,
Therefore, the complainants are advised to approach the Adjudicating

Officer for secking the relief of litigation expenses.
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F. DIRECTIONS OF THE AUTHORITY

24, Hence, the Authority hereby passes this order and igsues following
directions under Section 37 of the Act to ensure compliance of obligation
cast upon the promoter as per the function entrusted to the Authority
under Section 34(f) of the Act of 2016:

(i}  Respondent no.l shall make legally vahid offer of possession
to the complainants after obtaining occupation certificate from the
competent Authority. Further respondent is dirccted to execute
conveyance deed within 90 days after handing over of valid legal
possession to complainants.

(ii) Respondent is directed to pay upfront delay interest of
T 19.10,024/- (till date of order Le 10.09.2024) to the complainants
towards delay already caused in handing over the possession within
90 days from the date of this order and further monthly interest @
< 26,147/ ull the offer of possession after receipt of cccupation
certificate.

(1) Complainants will remain liable to pay balance consideration
amount to the respondent at the time of possession offered to them
as per builder buyer agreement.

(iv) The rate of interest charpeable from the allottees by the

promoter, in case of default shall be charged at the prescribed rate
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Le, 11.1% by the respondent! Promoter which is the same rate of
interest which the promoter shall be liable to pay to the allottees.
(vi  The respondent shall not charge anvthing from the

complainant which is not part of the agreement ta sell,

25, Disposed of File be consigned to record room after uploading on the

website of the Authoriey.
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