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ORDER

1. A complaint dated 1,4.11.2018 was filed under section 31 of

the Real Estate (Fi.egulation and Development) Act, 2016 read

with rule 28 of the Haryana Real Estate [Regulation and

Development) Rules, 2017 by the complainant Sh. Arun Kumar

Sinha, against the promoters M/s Today homes &
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Infrastructure Pvt. Ltd. in respect of unit described below in

the project "Canary Greens" on account of non-fulfilment of

obligations of the prromoters under section 11,(4)[a) of the Act

ibid.

Since, the agreemernt to sell has been executed on 24.06'2011,

i.e. prior to the cornmencement of the Real Estate [Regulation

and Developmentl Act, 20L6, therefore, the penal proceedings

cannot be initiated retrospectively. Hence, the authority has

decided to treat the present complaint as an application for

non-compliance of statutory obligations on the part of the

promoters/respondent in terms of section 3a[fl of the Real

Estate (Regulation and Development) Act, 2016'

The particulars ofthe complaint are as under: -

2.

3.

1

,

Name and location of the Project "Canary Greens", Sector

73, Gurugram __
Proiect areil 2L.55 acres

3.

4.

Unit no. 01, tower-T5, Bth floor

Unit area measuring t64O sq. ft, fsuPer area)

5. RERA registered/ not registered' Not registered

6. Nature of real estate Plqlgc! Group housing colonY

7.

B.

Date of agreement to sell 24.O6.20L1

_Pavment pllan
'f otal sales consideration

Total amount Paid bY the

complainant

Construction linked Plar
Rs. 70,00,2201-
As per payment Plan of

the agreement to
sellfpage 35) 

--

9.

10. Rs.64,07,4601-
As per receiPts attar:hed
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Due date of deliverY of
possession
as per clause 21:36 months
from the date of the agreement
to sell plus 6 months grace

riod
TZ" i D"Gy in delivering possession till

I drt. of this orde! ''----------'----'-_--

4 years B months ll
da
Rs. 5/- per sq. ft. of 

i

super area o[ unit Per 
I

month for the Period of
delay.

4. ffi ked onthebasisof

the record available in the case file provided by the

complainant and respondent. An agreement to sell dated

24.06.2011 is ava,ilable on record for aforesaid unit' As per

clause 21, ofthe said agreement the possession of the unit was

to be delivered by 24.12.2014, is provided in the complaint'

The respondent has failed to handover the possession of the

subject unit by the due date, thus the promoter has not fulfilled

its committed liatlility as on date'

5"Takingcognizanceofthecomplaint,theauthorityissued

notices to the respondent for filing reply and for appearance'

The case Came up for hearing on 30.04 .20t9,23.07.2019 and

o4.og,Zo19'Thereplyhasbeenfiledbytherespondenton

23,oT.2olgwhichhasbeenperusedbytheauthority.The

11.
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241-2.201+

Penalty clause
As per para ,Z of clause 21 of the

agreement to sell

respondent through its counsel appeared on 30'04'2019'
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FACTS OF THE COMPLAINT

The complainant submitted that the respondent gave

advertisement in various leading newspapers about their

forthcoming project named "canary Greens", Sector-73, Sohna

Road,Gurugrampromisingvariousadvantages'likeworld

class amenities and timely completion/execution of the

projectetc.Relyingonthepromiseandundertakingsgivenby

the respondent in the aforementioned advertisements, Adwin

Infratech Pvt Ltd. , booked a flat measurin g 1'640 sq' ft' in the

aforesaid project of the respondent for total sale consideration

ofRs.70,0O,22Ol-whichincludesBsP'carparking'IFMS'club

membership,PLCetc.andlaterontheaforesaidwasendorsed

in the name of complainant Sh' Arun Kumar Sinha'

7. The complainant submitted that he made a payment

Rs.64,07,460/-totherespondentvidedifferentcheques

different dates.

B.ThecomplainantsubmittedthataSperagreementtosellthe

respondent has allotted a unit/flat bearing no, 0801 in tower-

Complaint No" 1709 of 201B

6.

of

on
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T5 having super area of 1640 sq. ft. to him. As per para no.21

of the agreement to sell, the respondent has agreed to deliver

the possession of the flat within 36 months from the date of

signing of the agreement to sell i.e. 24,06.2011,, with an

extended Period of'6 months'

g" The complainant submitted that it could be seen that the

construction of the block in which his flat was booked with a

promisebytherespondenttodelivertheflatbyz4.l2.20l.4

but, it was not completed within time for the reasons best

known to the respondent, which clearly shows that ulterior

motive of the respondent was to extract money from the

innocent PeoPle fraudulentlY'

10. The complainant submitted as per clause 23 of the agreement

to sell, it was agreed by the respondent that in case of any

delay, the resprondent will pay to the complainant

compensation @ Rs.5/- per sq. ft. per month of the super area

of the flat. The respondent cannot escape the liability merely

by mentioning a compensation clause in the agreement' It

could be seen hene, that the respondent has incorporated the

clause in one sided buyer's agreement and offered to pay a sum

ofRs.5/-perSq.ft.foreverymonthofdelay.Ifwecalculatethe

amountinter.msoffinancialchargesitComesto
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approximatelY @ 2o/o

respondent charges
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per annum rate of interest whereas the

l}o/o per annum interest on delayed

payment.

11. The complainant submitted that on the ground of parity and

equity,therespondentshouldalsobesubjectedtopaythe

same rate of interest hence the respondent are liable to pay

interest on the arnount paid by the complainant from the

:tuallY delivered topromise date of possession till the flat is ac

t)re comPlainant.

1,2.T'hecomplainantsubmittedthathehasrequestedthe

respondentseverzrltimesbymakingtelephoniccallsandalso

personallyvisitingtheofficesoftherespondenttodeliver

possessionoftheflatinquestionalongwithprescribed

interestontheamountdepositedbyhim,butrespondenthas

l1atly refused to do so.

ISSUES TO BE DECIDED

13. The relevant issues raised by the complainant are as follows:

I. Whether the developer has violated the terms and

conditions ol'the agreement to sell?

Whetherthecomplainantisentitledforpossessionalong

with prescribed interest for delay in possession ?

II.
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Whether interest cost being demanded by the

respondent/developer is very higher i'e' 18% which is

unjustified and not reasonable?

RELIEF SOUGHT

14. The following relief is sought by the complainant:-

I. Direct the respondent to handover the possession of the

flatalongwithprescribedinterestperannumfromthe

date of booking of the flat in question'

REPLY FILED BY THE RESPONDENT

The respondent submitted that the respondent is a company

involved in the business of real estate development in

Gurugram,Haryana'Therespondentisafinanciallystable

company and has the capaciry both in terms of infrastructure

and financial resources to complete its project "canary

Greens".

The respondent submitted that the agreement to sell was

executed between the respondent and original allottee on

24.06.2011. clause 3B of the said agreement provides' that all

disputes, between the respondent and the allottee' to be

resolved through arbitration to be held in Delhi' The

complainant is successor-in-interest of original allottee and

Complaint No' 1709 of 2018

III.

15.

1,6.
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the said clause bincls the complainant as well. It is stated that

no provision in RERA Act provides for exclusive jurisdiction to

this hon'ble regulatory authority or takes away the right of

parties to render jurisdiction in an arbitration tribunal'

1.7. The respondent submitted that the relief sought by the

complainant is that of possession of the flat along with interest

per annum from the date of booking of the flat. It is submitted

thatthereliefofpossessioncannotbegrantedaSthe

project/unit[T.5/0801)isatfinalstagesofconstructionand

the respondent shall deliver the possession of the unit in

question within 12 months from the date of filing of this reply'

1B'Therespondentsubmittedthatthepresentmatteris

completely beyond the jurisdiction of this hon'ble authority as

the same pertains to alleged deficiency on the respondent who

is developing the project .,Canary GreenS,,, at Sector-73,

Gurugram,Haryanaandnow,aSpertheprovisionscontained

in the RERA Act the said project is covered under the definition

ofanongoingprr:jectforwhichtheansweringcompanyhad

already filed its application for registration of its project

before this Hon'ble authoritY'

iln
lq
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1g. The respondent submitted that they had initially filed its

application for RERA project registration qua project "canary

Greens" before interim Real Estate Regulatory Authority,

Panchkula, However the said application was not processed by

the interim authority as after the publication of final HRERA

Rules on28.O7.2Ol7 ,the interim authority is insisted that they

has to submit the copy of valid license (0312009) as granted

bytheDepartmentofTownandCountryPlanning.Now,after

the passing of Haryana Real Estate Regulatory Authority,

Gurugram (Registration of ProjectsJ Regulations 2018, the

respondentwasaskedtofileanewapplicationbefore

HARERA, Gurugram and accordingly a new application was

filed by the respondent for registration of its proiect before

thishon,bleauthorityandsameispresentlypendingsince

30.04.2018.

20. The respondent submitted that the time period of 36 months

was only proposed in the agreement to sell dated 24,06,2011

and it was subjected to events which were described in clause

22oftheagreementtoselldated24.06,20ll.Theycannotbe

bound on to the same period without considering the

circumstancesw,hichoccasionedthedelayindeliveryof

Possession to the comPlainant'
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21.. The respondent sutlmitted that it is relevant to state here that

under the provisions enshrined under the Act ibid, 70% of the

amount realised for the real estate project from the allottees,

from time to time, shatl be deposited in a separate account to

cover the cost of construction and the land cost and shall be

used for that purpose only. It is to bring into the knowledge of

this hon'ble authority that the respondent has already opened

aseparateaccottntinaccordancewiththeprovisions

enshrined under RERA Act to cover the cost of construction for

its ongoing project ,,Canary Greens,, and in CaSe any order of

paymentofcompensationispassed'thesameshallbetaken

from the account so opened as per RERA Act which will surely

affect and jeopa rdizethe progress and completion of the entire

project and shall also affect the interest of other allottees who

are not in litigation.

22. The respondent submitted that they are debt free company

and as narrated above, they has invested a huge sum of monies

inthisprojectandSameisnearingpossession.Theyare

arranging funds with great difficulties and even many

customers of this projecthas stopped makingpayments of due

instalments as per applicable construction Iinked payment

planandthusitwillCauseimmenseirreparablelossesto
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company in case the order of payment of compensation is

passed, the same are detrimental to the interests of hundreds

of allottees who are not in the litigation and are expecting the

possession of their respective flats from the company at the

earliest.

Therespondentsubmittedtheauthoritywaspleasedto

appointalocalcommissionerSh'sureshKumarVermaon

17.01,.2019 for physical verification pertaining to the Same

project i.e. "Canary Greens"' The report of the local

commissioner was filed on 20.02.201,9 before this hon'ble

authority which submitted that the work has been completed

physically about 460/o approx. It is submitted that the report

was filed in the month of February which is much before the

filing of this reply and since then almost 5 months has passed

and it is submitted that the construction work has been

completed much beyond the figure of 460/o as was mentioned

in the local commissioner's report. The same shall show and

prove beyond doubt the progress made in the project and its

advance stage of construction. It is therefore, requested that

the same may be taken into consideration for the purpose of

adjudication'

-t ')LJ.
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DETERMINATION OF ISSUES

After considering the facts submitted by the complainant,

reply by the respondent and perusal of record on file, the case

is proceeded and the authority decides the issues raised by the

parties as under:

24. With respect to the first and second issues raised by the

complainant, as per claus e 21. of the agreement to sell the

construction was to be completed within 36 months from the

execution of the agreement to sell along with grace period of 6

months. Further, grace period is allowed to the promoters on

account of various exigencies. The possession has been

delayed by 4 years B months and 11 days till date of this

decision.

25. The delay compensation payable by the respondent as per

clause 2L @ Rs.5/- per sq. ft per month for the entire period

of such delay on the amount paid by the allottee for such

period of delay of agreement to sell is held to be very nominal

and unjust. The terms of the agreement has been drafted

mischievously by the respondent and are completely one sided

as also held in para 181 of Ne elkamal Realtors suburban Pvt'

Ltd,Vs.I]olandors,(W,P2737of2077),whereinthe

BombaY HC bench held that:
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"...Agreements entered into with individual purchasers were

invariably one sided, standard-format ogreements prepared

by the builders/developers and which were overwhelmingly in

their favour with uniust clauses on delayed delivery, time for
conveyance to the society, obligations to obtain

occupation/completion certificate etc. Individual purchasers

had no scope or power to negotiate and had to accept these

one- si d ed ag re ern e nts."

Accordingly, the due date of handing over the possession

comes out to be 24.12.20L4. The respondent has violated the

agreement to sell by not giving the possession by the due date

i.e 24.1,2.2014 as per the agreement to sell, thus, the authority

is of the view that the promoter has failed to fulfil his

obligation under section 1,1,(4)(a) of the Haryana Real Estate

[Regulation and Development) Act, 2016. As the promoter has

failed to fulfil his obligation under section L1, the promoter is

liable under section 1Bt1l proviso of the Act ibid to be read

with rule 15 of Runes ibid to pay interest to the complainant at

the prescribed rate of 1,0.45o/o per annum.

With respect to the third issue raised by the complainant,

after perusal of the agreement to sell the authority is of the

view that the interest rate of \Bo/o charged by the promoters

on delayed payments from the complainant is uniustified and

unreasonable, therefore on the grounds of parity the

respondent shall charge interest at prescribed rate on the

Complaint No. 1709 of 2078

26.

27.
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delayed payments by the complainant and on the same hand

the respondent shall also pay delay interest at prescribed rate

to the complainant for the period of delay in delivery of the

possession.

FINDINGS AND DIRECTIONS OF THE AUTHORITY

28. lurisdiction of the authority- The project "Canary Greens"

is located in Sector 73, Gurugram, thus the authority has

complete territorial jurisdiction to entertain the present

complaint.

29. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoters as held in Simmi Sikka v/s M/s EMAAR MGF Land

Ltd.leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

As the project in question is situated in planning area of

Gurugram, therefore the authority has complete territorial

jurisdiction vide notification no.1/92/2017-ITCP issued by

Principal Secretary (Town and Country PlanningJ dated

1,4.12.2017 to entertain the present complaint. As the nature

of the real estate project is commercial in nature so the
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authority has subject matter jurisdiction along with territorial

jurisdiction.

30. As per clause 21 of the agreement to sell dated 24.06.2011 for

unit no. 01, tower T5, Bth floor in project "Today canary

Greens", Sector 73, Gurugram possession was to be handed

over to the complainant within a period of 36 months from the

date of execution of agreement i.e. 24.06.201,1,+6 months grace

period, which cornes out to be 24J,22014. However, the

respondent has miserably failed to deliver the possession of

the unit in time. There is a delay of 4 years B months and L 1

days in delivering the possession of the unit to the

complainant. The complainant has already paid Rs.

64,07 ,460 /- to the respondent against a total sales

consideration of Rs. 7O,OO,22O/-.As such, the complainant is

entitled for delayed possession charges at the prescribed rate

of interest i.e. 10.,tr 5o/o per annum w.e.f. 2+.1,2.201,4 as per the

provisions of section 1B(1) of the Real Estate [Regulation and

DevelopmentJ Act, 201.6 till the actual offer of possession'

DECISION AND DIRECTIONS OF THE AUTHORITY

31. The authority, exercising powers vested in it under section 37

of the Real Estate (Regulation and Development) Act, 20t6

hereby issues the following directions to the respondent:
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The complainant is entitled for delayed possession

charges at the prescribed rate of interest i.e. 10.45% per

annum w.e.f. 24.12.2014 as per the provisions of section

1B[1) of the Act ibid.

Interest on due payments from the complainant shall be

charged at the prescribed rate of interest i.e. 10.450/o by

the promoter which is the same as is being granted to the

complainant in case of delayed possession.

The arrears of interest accrued so far shall be paid to the

complainant within 90 days from the date of this order

and thereafter monthly payment of interest till offer of

possession shall be paid before 1Oth of each subsequent

month.

Complainant is directed to pay outstanding dues, if any,

after adjustment of interest awarded for the delayed

period of possession.

The promoter shall not charge anything from the

complainant which is not a part of the agreement to sell'

32. Since the project is not registered, so the authority has decided

to take suo-moto cognizance of this fact and directed the

negistration branch to take necessary action against the

i.

ii.

iii.

iv"

V"
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respondent. A copy of this order

registration branch,

33. Complaint stands disposed off.

34" The order is pronounced.

35. Case file be consigned to the registry.

Complaint No. 1709 of 2018

be endorsed to the

\. r'--\[, '--'
(subhash Chander Kush)

Member
tsr,ri&(umar)

Member

(Dr. K.K. Khandelwal)
Chairman

Estate Regulatory Authority, GurugramHaryana Real

Dated: 04.09.201,9

Judgement uploaded on 20.11.2019


