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BEFORETHEHARYAI\IAREALESTATEREGULAToRYAUTHoRITY,

NAME OF'THE
BUILDER

PROJECT NAME "!'atika Trade Centre at Sector 81, Gurugram' Haryana"

Case No. Case title

cRl222sl2023 isharan Suri
V/s

Vatika Limited

Saiba Suri
V/s

V'atika Limited

GURUGRAM

Date of filing of comPlaints :

Date of first hearing :

Date of decision :

0s.06.2023
08.11.2023
r+.08.2024

cRl2370l2023

Ankur BerrY [Advoca[e)--+----- - -

CORAM:
Member

Ashok Sangwan

ORDER

l.Thisordershalldispcls;eofboththecomplaintstitledasabovefiledbefore

the authority under Section 31 of the Real Estate [Regulation and

DevelopmentJ Act, 2(l'L6(hereinafter referred as "the Act") read with Rule

28 ofthe Haryana Real Estate (Regulation and Development) Rules'2017

(hereinafter referred as 
,,the rules"J f or violation of Section 11(4) [a) of the

Act wherein it is inter alia prescribed that the promoter shall be

responsibleforallitsobligations,responsibilitiesandfunctionstothe

allottees as per the agreement for sale executed inter se between the

M/s Vatika Limited

Rajni Narula and Rana Gurtei Singh

(Advocates) and

enrianating from them are similar in nature and the

ttreabovereferredmattersareallotteesoftheproiect,
2.

parties.

The core issues

complainant[s) in
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APPEARANCE

Rajni Narula and Rana Gurtej Singh

[Advocates) and

Ankur BerrY [Advocafe)

Sr.
No.

1.

2.



Complaint No. pZZ5 of

2023 and2370lof?023

developed by the same respondent-promoter i.e., M/s Vatika Limited' The

terms and conditions of the agreement to sell and allotment letter against

the allotment of units tin the upcoming project of the respondent/builder

and fulcrum of the issuiers involved in both the cases pertains to failure on

the part of the promroter to deliver timely possession of tlrre units in

question, seeking award of refund the entire amount along with interest'

3. The details of the complaints, reply to status, unit no', date of agreement'

possession clause, due date of possession, total sale consideration, total

paid amount, and relieI sought are givenin the table below:

Proiect Name and
Location

Possession Clause: -
"D. The Developer hqs ,represented that it will complete the construction of

the said complex q;d make it ready for occupation and possession in

allrespectS,oho(beforeexpiryof03yearsfromthedateofexecution
of this agreemert u'nless the-construction of the Same is stopped or

ielayed 
- on eccoir,t of factors beyond its control, as has been

stipulated in the latter part of this Qgreement'"
(Emphasis suPPlied)

Complaint
No., Case

Title,
and

Date of
filing of

complaint

cRl222s /
2023

Sharan
Suri
Yls

Vatika
Limited

Reply
status

Reply
received on
t5.L1.2023

Unit
No.

Date of
execution
of builder

buyer
agreement

Due date
of

possession

I rotal
honsiderati

I on/
I Total

I e,nount
lpaid by the
[omplainan
Its
I in nr.

322Aon
3.d floor
tower A

(page 18 of
complaint)

22.07.2011

[page 15 of
complaint)

22.07.2014

[Calculated to
be three years
from the date
of execution
of the builder

buyer

I rsc: -

lz+,zl,sool-
i

| fas per BBA

lat pag. LB of

I complaint

I and agreed
I tobv

"Vatika Trade Centre" at Sector 81, Gu
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Complaint No' 2225 of

2023 and2370 of20Z3

cR/23701
2023

Saiba Suri
Yls

Vatika
Limited

Date of
Filing of

complaint
02.09.2022

The comPlait
L. Direct tht

the Presc
2. Direct th

from Octr

3. Direct th
bY the c

realizatir
4. Direct th
5. Direct th

Note: In the tal
are elaborated
Abbreviation F

TSC Total Sale c

agreement) respondent
at page 16 of

replY)
AP: -

25,00,2661-

[as per BBA

at page 1B of
the
complaint )

Reply
received on
06.06.2023

124 on
1st floor
Block E

lpage 39 of
complaint)

Earlier:
328 on
3'd floor
tower A

lpage 18 of
complaint)

22.07.2011

[page 17 of
complaint)

22.07.2014

(Calculated to
be three years
from the date
of execution
of the builder

buyer
agreement)

TSC: - |

24,37,500/- 
1

[as per BBA

at page 1"8 of
complaint
and agreed

to by
respondent
at page 16 of

replY)

AP: -

25,00,2661-

[as per BBA

at page 18 of
the

complaint J

i!na;fi*-[ gtrt tt'e following reliefs:

-herespondenttorefundtheentirepaid-upamountalongwithinterestat
scribed rate.
therespondenttopaytheduestowardsthepromisedassuredreturn
ctober iorg iltt the dale of decision of the present complaint'

the respondent to pry *i.rust to the .orpluinunt on entire amount paid

complainan,t from [n. dut. of paymeni made till the actual date of

tion.
the respondent to pay Rs'1,50,000/- on

the reipondent to place on record all

ning to the Pr oject.

h;;bl" *f.;'*d rbt*,
rated as follows:
:ion Full forrn
Sale consideration

account of litigation charges'

statutory approvals and sanctions

ffis have been used' TheY

AP Amount Paid bY th'e allotteefsl

4. The aforesaid completints were filed against the promoter on account of

to sell and allotment letter against the

Date of
Filing of

complaint
08.06.2023

violation of the ag;reement

Page3 ofZZ
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Complaint No' 2225 of

2023 and 237 0 of 2023

allotment of units in the upcoming project of the respondent/builder and

for not handing over thLe possession by the due date, seeking award of

5.

6.

ffiHARERT\
ffi"GURuenAM

refund the entire paid-u1: amount along with interest.

It has been rlecided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter/

respondent in terms of Section 34t0 of the Act which mandates the

authority to ensure cornpliance of the obligations cast upon the promoters'

the allottee[s) and the real estate agents under the Act' the rules and the

regulations made thereunder'

The facts of all the cornplaints filed by the complainant[s)/allotteefs) are

also similar'. Out of the above-mentioned case, the particulars of lead case

cR/2225/2023 case t:itled as sharan suri v/s vatika Limited are being

taken into consideratio,n for determining the rights of the allottee[s) qua

refund the entire paid-up amount along with interest and others'

A. Proiect and unit relat'ed details

7 . The particulars of the prroject, the details of sale consideration' the amount

paid by ther complainaLnt[s), date of proposed handing over the possession'

delay period, if any, ha,re been detailed in the following tabular form:

|B/?JZI/ZPZ7 case titled as Sh,alalt Wi V Vatika Limited'

Particulars; I Details

Name of the Project Vatika Trade Centre, Sector 83,

Gurugram, HarYana

Nature of the Project Commercial colon

DTCP licen:;e no.

Name of licernsee

RERA Registered/ not
registered

258 of 2007 dated
license migrated from
in residential zone to
plotted colonY vide

1,9.11.2007
commercial
commercial

order dated

13.t0.2022.
M/s Shivam Infratech Pvt. Ltd.

Not Registered
*Since ihe prolect is not registered

Page 4 of22
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2OZ3 and?370 of2023

6. Un

7. Un

B. Da

9. Ad
(A'

10. To

11. Ar
CO

12. Occ

13. o
14. Ass

15. r\ss
con

1,6. Letter as to
constructio

lqgpondenl

the registration branch maY take

the necessary action under the
provisions of the gct,Z0t6

it no.

it admeasuring

t. 
"f 

bry.,arg*.-.rt

322A,3'd floor, tower A
(page 1B of comPlaint)

500 sq. ft. [SuPer area)

[page 1B of comPlaint)

22.07.201L
(page 15 of comPlaint)

ldendum trc the agreement
ssured returns)

22.07.201,1

[page 36 of comPlaint)

tal sale consideration ,Rs.24,37,500/-
,[as per BBA at Page 1B of comPlaint

and agreed to bY resPondent at Page

16 of reply)

mount Paid bY the

rmplainant,

ccupati o n rr:rtificate
ffer of poss;ession

Rs.25,00,2661-
[as per BBA at Page 18 of comPlaint)

Not obtained
Not offered

ured return clause

\ssured return Paid bY the

:omplainant

Letter as to comPletion of
:onstructionr sent by
resp ondenl. to cornplgllq$

"fnis addendum forms an integral part ol

the builder buYer agreement doted

22.07.2011

(as alleged by respondent at page 06

of reply)

27.03.2018
(Page 50 of rePlY)

a) Till offer of possession Rs'7L'50/- per',

sq ft. I

b) After completion of the building 
I

Rs.65/- Per sq' ft. " I

[Addendum to BBA at Page 36 of 
Ii##,n I

B. Facts of the comPlai'nt

B, The complainant has rnade the following submissions in the complaint and

further by' way of rejo inder dated 0B'05'2024: -

{

Page S of 22
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a) The the respondent through various advertisements published in

newspaper, sign-boardls; and through various estate agents/ estate agent

Complaint No.2225 of

2023 and2370 of2023

network, represented zrnd lured the public at large by stating that it is in the

process of developing the project "Vatika Trade Centre", a state of art

commercial complex in Sector-81-A, Gurugram, Haryana' The respondent

portrayed that all the IlecesS?ry approvals have already been obtained by

the company from the concerned regulatory authorities of DTCP and HUDA

and shall deliver the ralleged project to its prospective buyers within the

committed Period.

bl That based on the rosy picture and false representations of the respondent'

the complainant purchased a unit in question in the project 'Vatika Trade

centre' at sector B1-l\, Gurgaon, Haryana of the respondent' Accordingly'

the builder buyer agr,eement dated 22.07'2011 was executed between the

parties. By way of the said agreement, the complainant was allotted unit no'

3llA,located on thirdl floor, tower A, admeasuring 500 sq' ft' super area for

total sale consideration of Rs.24,37,500/- calculated at the rate of

Rs.4,B75l- per sq. ft. along with other charges and therefore an amount of

Rs.25,00,266/-waspaidintotaltotherespondent'

c) That the rr:spondent was to complete the construction of the said complex

within a period of thre:e years from the date of execution of the agreement'

The respondent had further agreed to pay the complainant' a committed

return for the period of construction at the rate of Rs.71'50 per sq' ft' per

month and Rs. 65/- per sq. ft. per month after completion of the building'

That such monthly rel.urn became due to the complainant from the date of

the signing of the iatgreement and remains due till date' however the

respondetrt abruptly in the month of September 201'8 stopped paying the

assured monthly retttrns to the complainant'

Page 6 of22
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ffiGURUGRAM
dl That since 201L, the complainant has been regularly trying to communicate

with the respondent regarding the update on status of the unit of the

complainant in the said project of the respondent, however, despite making

all the payments in tirne, the respondent has not bothered to apprise the

complainant about ther status of his unit and has failed to pay any heed to

the visits or communications of the complainant'

e) That the respondent is in no position to offer possession to the complainant

even in the near future. The complainant had paid the entire amount at the

time of execution of th er agreement in anticipation of delivery of possession

within the llromised timelines.

0 That despite an inordinate delay of more than 12 years, the respondent has

failed to olltain the nrandatory occupation certificate from the concerned

department and has failed to complete the said project and handover the

unit of the comPlainanrt in time.

g) That as on date, the res;pondent has already extracted Rs. 25,00,2661- from

the complainant and is further arbitrarily and illegally trying to extract even

more. The said paymenLt made by the complainant has been admitted by the

respondent in the agrr:r:ment.

h) That the complainant wishes to withdraw from the said project of the

respondent and is therrefore not willing to take possession and when it will

be offered by the respondent. It is further submitted that the complainant

deserves refund of thLe amount if there is a delay in handing over the

possession of the unit.

C. Relief sought by the complainant: -

g. The complainant has sought following relief[s):
I. Direct the respond,erntlo refund the entire paid-up amount along with

interest at the Prescribed rate.

PageT of22
{



e dues towards the promised assured

e of decision of the present complaint.

nterest to the complainant on entire

from the date of payment made till the

ffiHARER''
lil$.

W-GUllUGIlAM
II. Direct the responde,nt to pay th

return from October :2018 till dat

III. Direct the resPond'ent to PaY i

amount Paid bY the comPlainant

Complaint No. 2225 of

2023 and2370 of2023

actual date of realizittion.

IV. Direct the respondent to pay Rs'1,50,000/- on account of litigation

charges.

V. Direct the respondr:nt to place on record all statutory approvals and

sanctions pertaining to the proiect'

L0. On the date of hearling, the authority explained to the respondent

/promoter on the contravention as alleged to have been committed in

relation to section 11(4) (a) of the Act to plead guilty or not to plead guilty'

D. Reply by the resPondent
1,1. The respondent ionte,sted the complaint on the following grounds by way

of its rePIY: -

aJ That the complainants are the investors and have got no locus standi or

cause of action to fil.e the present complaint, same being based on an

erroneous interpretation of the provisions of the Act as well as an

incorrecr: understanrcling of the terms and conditions of the BBA dated

27.07.201.1.

b) That the present complaint is not maintainable or tenable in the eyes of

the law ils the reliefu being claimed by the complainants cannot be said

ro fall rvithin the realm of jurisdiction of this Authority' upon the

enactment of the Banning of Unregulated Deposit Schemes Act' 2019' the

'Assured Return' or any 'committed Returns' on the deposit schemes

have been bannerl. The respondent company having taken no

registration from the SEBI board cannot run, operate' and continue an

assured return 56hsrme. Further, the enactment of BUDS read with the

companies Act, 201j\ and the Companies [Acceptance of Deposits) Rules'

Page 8 of22
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2014, resulted in

similar schemes

Complaint No. 2225 of

Z0Z3 and2370 of2023

return and

within the

definition of 'DePosit,'

cJ That the assured retttrn scheme proposed and floated by the respondent

has become infructuous due to operation of law, thus the relief prayed

for in the present complaint cannot survive due to the operation of law'

As a matter of f,a,ct, the respondent cluly paid an amount of

Rs.30,63, 2BZ / - till Seprtember 20L8'

d) That the commercial unit of the complainants was not meant for physical

possession as the sard unit was only meant for leasing purposes fClause

32 - Leasing Arrang;erments) [clause 32.1 [d) 'Deemed Possession') for

return of investment, Furthermore, the said commercial space shall be

deemed to be legally possessed by the complainants' Hence, the unit

booked by complainants is not meant for physical possession and rather

for commercial gain onlY'

e) That the complainants are seeking the relief of assured returns' and this

Authority has no jurisdiction to entertain the present complaint as has

been decided in the complaint case no. 175 of 2018, titled as "sh' Bharam

Singh and ors. vs. Vrenetian LDF Projects LLP" by the Authority itself'

0 That the Hon'ble Hi;gh Court of Punjab and Haryana in CWP No' 26740 of

2022 titled as "vatil<ir Limited vs. Union of India & ors.", took cognizance

in respe<:t of the Banning of Unregulated Deposits Schemes Act' 2019 and

restrained the uniorr of India and state of Haryana from taking coercive

steps in criminal ceLses registered against company for seeking recovery

against rleposits till the next date of hearing'

g) That the respondernt promoter has always been devoted towards its

customer and have over the years kept all its allottees updated regarding

rn/committed

s being taken

maLking the assured retu

as unregulated schemes a

Page9 of22
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Complaint No. 2225 of

2023 and ?370 of ?023

amendments in law, judgments passed by Hon'ble High Courts and status

of development activities in and around the project. Vide e-mail dated

31.10.2018, the respgndent sent a communication to all its allottees qua

the suspelsion of all return-based sales and further promised to bring

the detailed information to all the investors of assured return-based

projects. In furtherance to the said email, the respondent sent another e-

mail dated 30.11,.201[] further detailing therein the amendments in law

regarding the SEBI A.c:t, Bill No. B5 (Regarding the BUDS Act) and other

statutory changes wtrich led to stoppage of all the return based/ assured

I committed return based sales. The e-mail communication of

Zg.OZ.ZO16 also confirmed to the allottees that the project was ready and

available for leasing. That the issue regarding stoppage of assured

returns/committed return and reconciliation of all accounts as of July

2O1g was also communicated with all the allottees of the concerned

project. Further the rr:spondent intimated to all its allottees that in view

of the legal changes and formation of new laws the amendment to BBA

vide Addendum wourld be shared with all the allottees to safeguard their

interest. Thereafter on 2s.oz.zozo, the respondent issued

communication to all its allottees regarding ongoing transaction and

possible leasing of bl,ock A, B, D, E and F in the project "vatika INXT City

Centre."

hJ That cornplainants have instituted the present false and vexatious

complaint against ttre respondent who has already fulfilled its obligation

as define:d under thr: BBA dated 27.07.2011 and issued completion of

construction letter c)n 27.03.2018. Further for the fair adjudication of

grievance as allegrad by the complainants, detailed deliberation by

leading the evidence as well as cross-examination is required, thus only

Page l0 of 22
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2023 and2370 ofZ023

the Civil Court has jurisdiction to deal with the

evidence lbr proper ztnd fair adjudication.

cases requiring detailed

il That it is a matter of record and admitted by the complainants that the

respondent duly paid the assured return to the complainants till

September 2018. Furl.her due to external circumstances which were not

in control of the respc,ndent, construction got deferred' That even though

the respondent suffered from setback due to external circumstances, yet

the respondent managed to complete the construction and duly issued

letter of completion rcf construction on27 '03'201'8'

j) That even though thr: assured return scheme was stopped in the year

ZOIB, yet the complainants chose to sit till2023, i'e., till the filing of the

present complaint. 'l'tre delay in claiming the relief of recovery of dues on

account of assured relturn non-payment, suffered from severe delay of 5

years. That the onus is upon the complainants to show that the alleged

cause of action.

Further, by way of wr:itten submissions dated 01'08'2024, the respondent

apprised the AuthoritY as under:

k) That the respondent issued communications to all its allottees from

company, id norep[y@saleesforce.com and noreply@vatikagraup-Eam

regarding committed return/assured returns suspension vide email

dated 31.10.2018. 'the respondent issued second communication to all

the allottees through email dated 30.11.2018 detailing therein the

amendments in lavv regarding the SEBI Act, Bill No' 85 [regarding the

BUDS ActJ and other statutory changes which led to the stoppage of all

return based/assured/ committed return based sale and respondent's

proposal to reconcile all accounts as of July 2019. The respondent issued

third ernail to all the allottees on 2B.t2.2OlB regarding stoppage of

Page lL of 22 ^/
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assured rentals and reconciliation of all dues by fune 2019, and issued

communication regrarding addendum agreement containing revised

clauses excluding asl;ured return/ committed return clause alternatively

giving option to shift to another project.

l) That the respondent on 14.06.2019 issued update to all the allottees

regarding reconciliatiLon of accounts as of 30.06.2019 and issuance of

addendum agreements for revising the clause of assured returns and

finally stopping the Iurture returns. The allottees who chose to cancel the

allotment were also provided required document e-mails and were

refunded investments. Thus, the respondent admittedly paid assured

returns from the date of execution of the BBA till September, 201,8 and at

the time of stoppage of assured return in September 201,8, the

respondent timely prrovided detailed communication to all the allottees

in the project, howe'ver the complainant chose to sit till filing of this

complaint and now c;rnnot be allowed the relief as prayed.

m)That the objective of the Act of 201,6 is to regulate the real estate sector

in terms of the dev,:lopment of the project in accordance with the law

and to provide relief of interest, compensation or refund to the allottees

in case of violation o:[ the provisions of the Act of 201,6. The objective of

the Act of 2016 is very clear to regulate the real estate sector and form

balance amongst the promoter, allottee and real estate agent. However,

the entire Act of ZCt1.6 nowhere provides any provision to regulate the

commerr:ial understianding regarding returns on investment or Iease

rentals between the builder and the buyer.

n) That the Act of 2016 prrovides for three kinds of remedies available to the

complainant in the case of any dispute arisen between a builder and buyer

with respect to the dervelopment o.f jhe project. Such remedy is provided

1/
Page 12 of 22



ffiHARERA
ffi.eunucRAM

Complaint No. 2225 of
2023 and2370 of2023

under Section 1B of th,e RERA Act,2016 for violation of any provision of

the act. The said remedies are of "Refund" in case the allottee wants to

withdraw from the pr,cject and the other being "interest for delay of every

month" in case the allottee wants to continue in the project and the last

one is for "compenszrtion" for the loss occurred to the allottee, if any,

However, nowhere in the said provision the Authority has been

empowered with the jurisdiction to grant assured returns or any other

arrangement between the parties with respect to investment and returns.

o) That the true nature ofthe relief sought is kind of specific performance of

the assured returns commitment. It is respectfully submitted that the

relief of specific performance flows from the Specific Relief Act, 1963 and

no part of the Real Esrfzlte [Regulation and Development) Act,2016 clothes

this Authority to exerrcise powers under Specific Relief Act, 1963. Thus,

this Ld, Authority not being a civil court could not assert to itself the

jurisdiction to grant s;precific performance of the "Assured Returns" which

is a relief under the Sllr:cific Performance Act, 1963'

p) That the assured returns were received by the allottee/complainant from

the date of booking/rallotment till 201.8, when the complainant was duly

intimated about stopllilge of assured return. That in the event the refund is

granted the Authority, may duly note that such relief ought not cause

prejudice to the respondent who has paid the said amounts of assured

return and the said amount along with interest thereon ought to be

deducted from the reftrndable amounts in case of refund.

1,2. Copies of all the relerrant documents have been filed and placed on the

record. Ttreir authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Page 13 of22
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E. furisdiction of the authority
13. The authority has conrplete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.l Territorial iurir;diction
14. As per notification no. L/92/201,7-ITCP dated 1,4.12.20L7 issued by Town

and Country Planning; Department, Haryana the jurisdiction of Haryana

Real Estate Regulatorlz Authority, Gurugram shall be entire Gurugram

district for all purpos;es. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this

authority has completre territorial jurisdiction to deal with the present

complaint.

E.II Subiect-matterirurisdiction
L5. Section 11ta)ta) of the Act,2016 provides that the promoter shall be

responsible to the all,ottee as per agreement for sale. Section 11(4)[a) is

reproduced as hereunder:

Section 77. ........,,.

@) The promoter st\all-

(a) be respons'ilicle for all obligations, responsibilities and functions

under the prov,isions of this Act or the rules and regulations made

the'reunder or to the allottees as per the agreement for sale, or to the

association of alktttees, as the case may be, till the conveyance of all the

aportments, plot:; or buildings, as the cqse may be, to the allottees, or

thet common ayeas to the association of allottees or the competent

authoritY, as the case maY be;

Section 34-Func,tions of the Authority:
3a(fl of the Act provides to ensure compliance of the obligations cast

upon the ptoffta,t€ts, the allottees and the real estate agents under this

Act and the rules and regulations made thereunder'

1,6. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

Page 14 of 22



ffiHARERA
ffieunuenAM

F. Findings on th
F.l Obiection

Complaint No. 2225 of
2023 and2370 of2023

on account of
complainants being the investors.

The respondent took a stand that the complainant is an investor and not

the consunrer and therefore, he is not entitled to protection of the Act and

thereby not entitled t,o file the complaint under Section 31 of the Act.

However, it is pertirrelnt to note that any aggrieved person can file a

complaint against tlne promoter if he contravenes or violates any

provisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the buyer's agreement, it

is revealed that the complainant is the buyer, and has paid a considerable

amount to the responrdent-promoter towards purchase of unit in its
project. At this stage, it is important to stress upon the definition of term

allottee under the Act, the same is reproduced below for ready reference:

"2(d) "allottee" in ,relation to a real estate proiect means the person to
whom a plot, apartment or building, as the case may be, has been

allotted, sold (whether as freehold or leosehold) or otherwise
transferred b1t the promoter, and includes the person who

subsequently ocquires the said allotment through sale, transfer
or otherwise l:tut does not include a person to whom such plot,

apartment or building, as the case may be, is given on rent;"

ln view of the above-rnentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement executed between the

parties, it is crystal clear that the complainant is an allottee as the subject

unit was allotted to trim by the promoter. 'l'he concept of investor is not

defined or referred to in the Act. As per the definition given under Section

2 of the Ar:t, there wiltl be "promoter" and "allottee" and there cannot be a

party having a status of an "investor". 'l'hus, the contentiotr of the

promoter that the allottee being the investor is not entitled to protection

of this Act also stands rejected.

F.II Obiections regarding the circumstances being'force maieure'.

e obiercl[ions raised by the respondent
regardling maintainability of complaint

1.7.

18.
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1,9. The respondent-prornoter has raised the contention that the construction

of the unit of the complainant has been delayed due to some force maieure

circumstances. However, the respondent has failed to give details as to

what force majeure c:ircumstances surfaced before it. Otherwise too, the

respondent should helu,e foreseen any such situations. 'l'hus, the promoter

respondent cannot be given any leniency based on aforesaid reason, as it is

a well-settled principler that a person cannot take benefit of his own wrong.

F.III Pendency of petition before Hon'ble Puniab and Haryana High
Court regardimg assured return

20. The respondent has raised an objection that the Hon'ble tligh Court of

No.26740 of 2022 titled as "Vatika Limited Vs'

Union of India & Ors;.", took the cognizance in respect of Banning of

Unregulated Deposits lschemes Act, 2019 and restt"ained the Union of India

and the State of Harllana from taking coercive steps in criminal cases

registered against th,e f,e*Oany for seeking recovery against deposits till

the next date of hearing.

21,. With respect to the aloresaid contention, the authority place reliance on

order dated 22.11,.2Ct213 in CWP No.26740 of 2022 (supra), whereby the

Hon'ble Punjab and Htaryana High Court has stated that-
,,...there rs t7r) stay on adiudication on the pending civil

appeals/petitttons before the Real Estate Regulatory Authority as

olso against the investigating agencies and they are at liberty to

Ttroceed furtl,re'r in the ongoing matters thqt are pending wiLh

l.hem. There i:; tto scope for any further clarification'"

Thus, in v.iew of the zrbove, the authority has decided to proceed further

with the present mattrer.

G. Findings on the relief sought by the complainant'
G.l Direct the res;rondent to refund the entire paid-up amount along

with interest a1[ the prescribed rate.
G.II Direct the respondent to pay the dues towards the promised assured

return from October 2O]B till date of decision of the present

comPlaint. ,,/
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G.III Direct the res;rrondent to pay interest to the complainant on entire
amount paid by the complainant from the date of payment made till
the actual dater rcf realization.

22. On the above-mentionr:d reliefs sought by the complainant are being taken

together as the findings in one relief will definitely affect the result of

other relief and the sarne being interconnected.

23. The complainant was allotted unit no. 322A, 3'd floor, tower A in the

project "Vatika Tracle Centre", Sector 83, Gurugram, Haryana of the

respondent/builder. 'The builder buyer agreement was executed between

the parties on 22.07.20L1,. The complainant had paid an amount of

Rs.25,00,266/- against the sale consideration of Rs.24,37,500/-. The due

date of possession had to be calculated from the date of execution of

builder buyer agreent(3nt in view of "Fortune Infrastructure and Ors. vs.

Trevor D'Lima anal Ors, (12.03.2018 ' SC), MANU/SC/0Z53/2078."

Accordingly, the due date of possession comes out to be 22.07.2014' As

per the said agreement, the respondent developer was under an obligation

to further lease out thr: unit of the complainant post completion'

24. The complainant stat.es that there were no signs of completion of the

project. Therefore, he stopped making further payment and is seeking

refund of amount paid by him to the respondent by way of filing the

present complaint. ThLe complainant herein, intends to withdraw from the

project apd is seeking refund of the paid-up amount as provided under

Section 1Bt1) of the,A,ct. Section 18(1) proviso reads as under'

"section 78: - Re'turn of amount and compensation
1B(1). lf the prontoter fails to complete or is unable to give possessir-tn

of on aPartment, Plot, or building' -

in accordance w,itth the terms of the agreement for sale or, as the case

may be, duly completed by the date specified therein; or

due to discontinyance of his business os o developer on account of
suspension or rgv,ocation of the registration under this Act or for any

other reason,
he shalt be liabtre on demand to the allottees, in case the allottee

wi,shes to withdr,aw from the project, without preiudice to any other ../
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remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with
interest at such rote as may be prescribed in this behalf
including compensation in the manner as provided under this Act:
Provided that whe,re an allottee does not intend to withdraw from the
project, he shall ltet paid, by the promoter, interest for every month of
delay, till the hancling over of the possession, at such rate as may be

prescribed."
(Emphasis supplied)

25. Keeping in view the fact that the allottee complainant wishes to withdraw

from the project ancl demanding return of the amount received by the

promoter in respect ol'the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the

terms of agreement 1[or sale or duly completed by the date specified

therein. The matter is covered under Section 1B[1) of the Act of 2016.

26. The due date of posserssion was 22.07.201,4 and occupation certificate of

the buildings/towers 'ruhere allotted unit of the complainant is situated is

not yet received by ttre respondent. The allottee has become entitled to his

right undelr Section 1.9(+) to claim the refund of amount paid along with

interest at prescribedl rate from the promoter as the promoter has failed to

comply or unable to lgive possession of the unit in accordance with the

terms of agreement lor sale. Accordingly, the promoter is liable to return

the amount received b,y him from the allottee in respect of the subject unit

with interest at the p rr:scribed rate.

27. Moreover,, the Hon'b,le Supreme Court of India in the cases of Newtech

Promoters and Dev:lopers Private Limited Vs. State of U.P. and Ors.

[supra) reiterated in case of M/s Sana Realtors Private Limited & other Vs

Union of India & others SLP [Civil) No. 13005 of 2020 decided on

1,2.05.2022. observerl as under: -

"25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on ony contingencies or stipulations thereof. It appears 

,/
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that the legislature has consciously provided this right of refund on

demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement regardless
of unforeseen events or stay orders of the Court/Tribunal, which is in
either wqy not ottributable to the allottee/home buyer, the promoter is

under an obligotion to refund the amount on demand with interest at
the rate prescribed by the State Government including compensation in

the manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed."

28. The promoter is responsible for all obligations, responsibrlities, and

functions under the provisions of the Act of 201,6, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under Section 11(4)(a). The promoter has failed to complete or unable to

give possession of th,: unit in accordance with the terms of agreement for

sale or duly complett:d by the date specified therein. Accordingly, the

promoter is liable to the allottee, as he wishes to withdraw from the

project, without prejurdice to any other remedy available, to return the

amount received by it in respect of the unit with interest at such rate as

may be prescribed.

29. Admissibility of relfund along with prescribed rate of interest: The

complainants are s,:eking refund the amount paid by them at the

prescribed rate of inlerrest. However, the allottee intend to withdraw from

the project and are seeking refund of the amount paid by them in respect

of the subject unit with interest at prescribed rate as provided under rule

15 of the rules. Rule,L15 has been reproduced as under:

Rule 75. Prescribed rate of interest- [Proviso to section 72, section
78 and sub-section (4) and subsection (7) of section 791

(1) For the purpose ofproviso to section 72; section 78; and sub-sections

(4) and (7) of section 1.9, the "interest at the rate prescribed" shall

be the Statet Bank of India highest marginal cost of lending rate

+Zo/0.:

/
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Providetl that in case the State Bank of lndia marginal cost of

';:::;*::;,i,{l!,"!f l,i",i}i,,T,ff';,l,"i;;'l,u'i,ff i,'l';l,'ir';:l
time to time f'or lending to the general public.

30. fhe legislature in it:; wisdom in the subordinate Iegislation under the

provision of Rule L5 o:f the Rules, ibid has determined the prescribed rate

of interest. The ratel of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will ease

uniform practice in all the cases.

31. Consequently, as por the website of the State Bank of India i.e.,

hllprllshi.c-o.in , the rnarginal cost of lending rate (in short, MCLR] as on

date i.e., 1,+.08.2024 is 9o/0. Accordingly, the prescribed rate of interest will

be marginal cost of lending rate + 2o/o i.e., LL0/0.

32. The definition of terrn 'interest' as defined under Section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of clefault, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced lbelow:

" (za) "interes't" means the rates of interest payable by the
promoter or tlte allottee, as the case may be.

Explanation. - F'or the purpose of this clause-

i. the rote of ,'nterest chargeable from the allottee by the promoter, in

case of deJ'ault, shall be equal to the rate of interest which the

promoter shttll be liable to pay the allottee, in case of default;

ii. the interest ptayable by the promoter to the allottee shall be from the

date the promoter received the omount or any part thereof till the

date the amount or port thereof and interest thereon is refunded,

and the int,erest payable by the allottee to the promoter shall be

from the dot.e the allottee defaults in payment to the promoter till
the date it is paid;"

33. The non-compliance rof the mandate contained in Section 1.1,(4)[a) read

with Section 1Bt1) of the Act on the part of the respondent is established.

As such, the complai nants are entitled to refund of the entire amount paid
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by them at the prescribed rate of interest i.e., @ 110/o p.a. (the State Bank

of India highest marginal cost of lending rate (MCLRJ applicable as on date

+20/o) as prescribed unLder Rule 1"5 of the Haryana Real Estate [Regulation

and Development) Rules, 201,7 from the date of each payment till the

actual date of refund c,f the amount within the timelines provided in Rule

16 of the Haryana Rules 2017 ibid.

34. That the respondent had already paid an amount of Rs.30,63,282/- on

account of assured rr:turn upto September 201,8 to the complainant-

allottee in complaint case no. 225 of 2023 and Rs. 30,95,782/- in

complaint case no.237'0 of 2023. The said amount shall be adjusted by the

respondent while mitl<ing the payment of refund amount in respective

CASES.

H. Directions of the aul.hority
35. Hence, ther authority hereby passes this order and issues the following

directions under secticln 37 of the Act to ensure compliance of obligations

cast upon the promot.er as per the function entrusted to the authority

under section 3a[fJ:

i. The respo ndent/promoter is directed to refund the amount

received by' it from each of the complainant(s) along with

interest at the rate of Llo/o p.a. as prescribed under Rule 15 of

the Haryana Real Estate [Regulation and Development) Rules,

201,7 frorrL the date of each payment till the actual date of

refund of the deposited amount.

ii. The amount of assured return paid shall be adjusted/deducted

from the pa'yzable amount as specified in para no. 34 above.

iii. A period of 90 days is given to the respondent to comply with

the directions given in this order and failing which legal

consequences would follow.

Page2l of22
,/



ffiHAI?ER+

ffiGt;RuenAur

Complaint No. ZZ25 of
2023 and 2370 of Z0Z3

cases mentioned in para 3 of
36. This decision shall mutiatis mutandis apply to

this order.

37. Complaint stands dispr:sed of.

38. File be consigned to registry.

Dated: L4.OB.ZOZ4

Haryana ReYI Estate
Regulatory Authority,

Gurugram
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