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Complaintoo.:

Date ol declslon r'

1. Mr- lasb,r Singh Jassal
2. Mrs. Trilochan Kaur Iassal
Both R/o:105, Miracl€ Drive,
Troy Michigan, 48084, U.S.A.
Through their S.P.AMrs. Bhupinder r'aur
R/o' S-4/125, Old Mahavir Nagar,
T,lak Nagar, Delhi-110018.

6646 ol2022
2{l.o4.2024

Versus

14/s. BPTP L,mited
Regd. officerOT 14, floor'3i, Next Door Parklands,
Se.to176, Faridabad, Haryana 121 004.

CORAM:

ShriAshok Sangwan

APPEARANCEI

Sh. Vnibhav Mahajan (AdvocateJ

Sh. Harshit Batra (Advocatel

Member

Complainants

ORI}ER

1. The present complaint dated 14.10.2022 has been filed by the

complainants/allottees under section 31 of the Real Estate

(Reculation and Development) Act, 2016 (in short, the Act) read

with rule 28 of the Haryana Real Estate [Regulation and
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Development) Rules, 2017 (in short, rhe Rules) for violation of

section 11(4)(a) ofthe Act wherein ft is mter a/ia prescribed that the

promoter shall be responsible fo. all obligations, responsibit,ties

and tunctions as provided under the p.ovision of the Act or the

Rules and regulations made thereunderorto the alloneesas per rhe

agreement lor sale executed iaaeri€.

Unitand project related derails

The particulars of the proiecl, the details of sale consjderation the

amount paid by the complainants, date of proposed handing over

the possessioD and delay perlod, if any, have been detailed in the

followins tabular form:

?

Details

Terra, Sector 37D, Curugranr1

2 Nature ofthe prol€cr Croup Housing Towers

l

l Hrera Register€d Registered

299 o12017 Dared: 13.10.2{rr 7

5 Licence no.-83 of 2008 and 94
2011

10.t2.2012

[As on pase no. 51 of complalnt]

7 Darp nfPYP.|rrion BBA 30.04.2013

[As on page no.37 of replyl

T23-1103, Floor'11ri, Tower-23

[As on pase no.46 ofreplyl
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1998 sq. ft. [Super Builr-uparea]
(As on page no.46 ofreply)
Clause 5 POSSESSION

HOLDING CHARGES

5.1 The Seller/confrming parry
proposes to oller posession oJ the
Unit to the Purchasels) within the

Seller/Confrming PorE shott be
additionolly entitled to o croce
Perlod of 180 days after the expiry
of ahe said Commltment Perlod lor
mokhg ofier ol possession ol the

Clal,se 1 DEFINITIONS:

1.6 "Commitmen, Perto.t shalt
mean, subject to, Force Majeure
circumstances; intervention .f
stotutory authorities ond
Purchaser(s)having tinely compled
with oll its obligations, formolities or

prevnbed/requested by
Se er/Confirning Porty, undet thts
Agreenent and not being in deloult
undet any part of this Agrcemena
including butnotlinikd to the timely
psynent of instollnents of the sate
consideration as per the poyment
plan opted. Developnent Chorges
(DC), Stamp Duty ond other charses,
the Seller/Conlirning Porty shatl
oJIer the possession ol the Unit to the
Purchoser's utithin a period ol 42
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months lrom the date ol sanction
olthe bu ding plan ot execution of
Flat Buyer's AgreemenC whichever

[As on page no. 44 oJ rcply)

:ll Grace per,od allowed

t2

bu,lding plan
27.09.20]12

13 Due date ofpossessron 30.04_201?

lcalculated 42 monrhs fronr .1ate ol
execution ofBBA + 180 daysl

14 Sale cons,deration as
per statement of

Rs. 1,66,63,008/-

(As on page no.109 orreplyl

15 Toral nnrount paid by Rs- 7,27 ,41,s6s /
[As on pase no. 109 ofrep]yl

l6 In principle Oc

104 ofreply)

2L09.2023

(A""1p"1,"

t3.LO_2023

gj:1T{]1
23.01_2024

(As on pase

filed on 21.0a 2

106 oireplyl

no. 4 ol written
behalioi.espondenr

024)

17

18 Final occupation



*HARERA
{b- arnuenav
B. Facts of the comptaint:

.1.

II

I

Complarnt No. 6640or2012

lll

The conplainants made the f,ollowing submjssjons in the comptaint

That the complainants are senior citizens and NRIs, perm.rnentty

resid'ng in U.S.A. In July Augusr 2012, while looking tor a residcnhrt

property in Delhi NCR region and came to know abour an up.ohin8
group housing project launched by the respondent in thc nanre r),

"'l'erra" which was proposed to be developed rh Secror.37 t).

Gurgaon.

Captivated by dre misrepresentations and false p.omises made by th.
respondent, on 09.09.2012, the complainants applied lbr atlotmenl ol

a 4 BHK residential flat oiapprox 1998 sq.ft. [5uper Builr-up area] rt
the basic sale price of Rs.5,250/ per sq.ft. and opted fo .t

construction;linked payment plan vjde booking form datcd

09.09.2012. The total net cost of rhe unit including BSP.

development charges, car parking charges, etc., in rhe sLm,,
Rs.1,32,06,331.

l hereafter, the complainants also participated in rhe process ol

selection of units and selected unit no. T-23 - 1103 lor allotmenr

Accordingly, on 28.10.2012, a confirmation letter was rssucd by

the respondent i. favour of the complainants, whereby, unir no

T-23 - 1103 was confirmed and it was stated that the allotnr.nr

rs subjected to the timely payment olthe next instalmeni duc as

per the payment plan opted by the complainants.
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On 27.11,-2072, the complainants paid another installment

amounting to Rs.14,41,098/ to the respondent, which was duty

acknowledged vide a payment receipt.

On 10.12.2012, the respondenr allotted the aforesaid unrt rn the

project in favour ofthe complainants by way oian allotment Ie(er

dated 70.12.2072. A payment schedule was also annexed wirh ihe

allotment letter speciS,ing the number and amount of instalments

as consideration lor the ultjmate sale to be made/ completed, and

the manner/stage ol payment ofthe same.

From the pcriod lanuary 2013 till April 2014, the complainants

duly complied wirh all the demands raised by the respondent by

timely paying all the installments. The details of the payments

made by the complainants from lanuary 2013 till Apr,l 201s,

along with corresponding payment receipts issued by the

respondent in lavour of the complainants. are mennoned

Complarnt No 6646o12022

;

VI

VIL The aforesaid project ought to have

expiry of 36 months from ihe date of

been complet€d after the

booking i.e., by September
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2015, in terms ofthe oral assurances by the respondent and time.

line envisaged under the consrruction linked paynreDr schedute

annexed with the booking form dared 09.09.2012 as w€lt as rhe

allotment lerrer dated. 10.12.2012 However, unfortunatety, the

respondent miserably failed to complete the construcnon of thl]

project within the time-Umft and upon enquiry, cited mutript.

frivolous reasons to justiS, non-completion olthe project, such as

shortage oifunds, etc.

Vl11. further, the representatives ofthe respondent falsely assurcd thc

complainants that the project will be ready soon, and f€Ncnrly

pleaded the complainants to continue making regular paynrenrs

towards the total sale consideration ol the allotted unir ro avoid

the possibility ofany further delay.

1X. Believing the ialsc assurances of the respondent to be true an.l

with the hope that the construction of the project will b.

completed in lhc time-bound manner, the complainants contirued

discharging their obligation of paying instauments towards rhc

total sale consideration oi the aUotted unit in rerms ol thc

payment plan, despite utter failure on the part olthe respoDdcnr

to complete the construction of the project withrn the stipulared

period.

X That from the period 2012 2018, the complainants have paid all

the rnstallments timely, which cumulativ€ly amount ro a sum ol
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s.1,26,00,644l- to th€ respondent, which is more than 95yo of
Ie total sale consideration of the unit
hat the respondent has not even executed a BBA in favour ofthe
)mplainants till date. Therefore, committing a grave violation of
:ction 13 ofthe RERA Act which explicitly prohibits a promoter

om accepting a sum more than 107o of rhe cost ofthe unft, as an

lvance payment from a person without entering into a

rgistered written agreement for sale.

nfortunately, despite payment of a hefty amount of money by

tr
$-r

Rs

thr

xt. Th

Ser

frc

ad

ret

XII. Iln
the complainants, the respondent did not even bother ro share the

construction status of the project with the complainanrs. Th€

complainants made several attempts to enquire about the starus

of the proiect by visiting the oflice ofthe respondent in person on

several occasions during lhe period w.e.f 2018,2019, howevrr.

could not solicit any plausible response. Thereaiter, due io
unprecedented circumstances on account ot Covid 19. thc

complainants could not rigorously follow up with rhe respondent

in the year 2020 - 2021.

Xlll. That through the website ofthe Authority, ir has come rnr{) the

knowledge oi the complainants thar the project is l00ol,

completed and date of completion is 12.10.2020. Howevcr

despite completion, the complainants have nor rcceived

possession ofthe unit till date.



THARERA
#.eunuennn,t

Compla'nr No. 6646 ol20Z2

XIV lhat the respondenr had malicious and fraudulent inrenrions to

cheat the complainanrs since rhe beginning. The respondent had

deliberately devised a clever paymenr plan whereby the paymenr

of more than 15olo of the total cost of the unit was demanded rn

advance, and rhe resr of 80o/o amount was linked wrth the

construction of super structure only. Merely S% of the roral cost

of the unit is linked with offer ot possession. As such, since

payment of around 959/0 of the total cost of the unit is not

depended or co-related to the finishjng of flat and internjt

development of amenities. Therefore, the respondent dcliberatety

did not bother to complete the remaining work and handovcr

possession oa the un it to the complainants.

XV. That vide the payment schedule annexed with the booking tbrm /
allotment letter, rhe respondent unilaterally subjected the

complainants to various charges over and above the BSp su.h as

development charges, covered parking charges, fire titting &

power backup installation charges, interest free maiDrenan..

scheme, club membership charges, corner & club / park tacrng

charges, etc. Further, the respondent has also incorporated:r

specific rote in the payment schedule stating thar

"other charges ir terns afthe ogreement ore poyobte os po the dennu t
rotsed b! th. canpon!.Setuice tox to be chorlted as applicabte

XV1. Such unilaterally imposed additional charges are prejudiciat and

reflect how the respondent has misused his dominant posirion by
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incorporating such unreasonable, unfair, mischievous and one

sided clauses / payment terms.

XVI1. Although the respondenr has not extended an offer of possession

to the complainants yet, the complainants are anticipating thar thil
rcspondent will demand addirional unreasonable and arbirrary

charges, as a pre-condirion while extending ofier ofpossesslon. tn

fact, the respondent is fouowing such trend oi demanding

arbitrary charges from the other alloftees oithe project as well as

other projects developed by the respondent. As su.h, mulrlpl.
complaints were liled by several allotrees against the respondcDt

rajsing conrmon issues regarding super area, cost escatation, St.l,

charges, electrificarion charges, Taxes viz CST &VAT etc., advan.e

maintenance charges, car parkiDg charges, holding charges, ctub

mernbership charges, preferential location charges, devetopment

location charges, utility connecrion charges, EDC/tDC chargcs,

fi refi ghting/power backup charges.

XVIll. With an endeavour to resolve the aforesaid issues, a commirrec

headed by sh. Manik Sonawane IAS [retired), sh. Laxmi Kanr saini

CA and Sh. R.K. Singh Cl'p (retired) was constitutcd by thrs

Ilon'ble Authority vide orders dated 06.07.2OZ1and t7.O8.2A21.

and thc said committee was called upon to submjt a reporr on rhe

above mentioned issues on the projects developed by the

respondent, including proj€ct Park Ceneration Spacjo and |errir

X/X 'Ihat the Committee made following recommendationsl

RA
RA[/

HARE
GURUG
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"Th. oc ol Tow* 22 & 23 6 nit und.r adidentiaa L.souy, the r.spondprr .onpary
.onnat oJI.t poe$ion to t^e ouoi* ol the iowe5 T_2a,21, 24 & 2s Hence, n ei nor h.
Nsnbl.lor th. cohniiee to ardci\t thed.no^dlikel!robe isd br th? responllenl ot
the tin. ot alli ol poesbn. Notui.\tundins tho: rhe cannit1e n ol k? vi* that th?
t.connendotiohs ode in th. coszs of nohtn es oI ptui.ct spocio ohd po* 62n tu on an

i$u6 anc.minq p* ot L .ar po tki\g .ho aq dev.lopnent chorgs, pLc Elec.nrcdian
charsq .tlb nenbediip charg6, c6t eyolarion, idyonce nointuM
no, b? ihplenenbd in rhe coe al thz o dt.s / .mptoinonB ol ren pt reet oka odd th!
retpondent mo)) be dit ded to cohpl, wib the sn. while oll.ring possan

XX. There are a bunch of decisl,ohs, whereby rhe Authorty has

judiciously adiudicated the claiiDs of oth€r similarly situated

allottees ofthe projects developed by th€ respondent, and granted

interest for delayed possession and refrained the respondent

from imposing unwaranted charges, while concurring with rhe

recommendations issued by the commlttee.

XXl. That the fouowing dectsions oftlle Authority may be ref€rred ,n

1l Bunch of 37 complaints along with CR/No.1228 ot 2021

decided on 10.05.2022.

IIJ Bunch of 46 complaints decided on 26.04.2022.

XXll. Therefore, while extending

respondent shall adhere to

Committee. By not handing over possession of the unit ro the

complainants by the due date of possession the respondent has

contravened Section 11(4)(a) ofrhe Act, 2016. Thar in rhe absence

of the Builder Buy€r Agreement, the terms of rhe payment

schedule shall be resorled to which unerring lead to an inference

an offer of possession, the

the recommendations of the
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that the construction ofthe project was to be completed iD a time

bound manner, within a period of 36 months from the date oi

booking. Accordingly, as on date (01.09.20221, there is a delay ol6
years, 11months,24 days, calculated from the promrsed datc of

handing over possession 09.09.2015, till the date ol filing the

present cornplaint 01.09.2022.

. It is also pertinent to mention that although the project was

registered with the Authority vide registration no. 299 ol 2017

dated 13.10.2017, however, the registration was valid only up t.)

12.10.2020. Th€refore, penalty for non-registration ol the proj..r

under Section 59 of the RERA Act, shall also be jmposed on th.l

C. Relief sought by the complainants:

4. The complainant has sought following relieffs)l

r. D,rect the respondent to handover physical possession ol thc unrt

to the complainants.

i,. Djrect the respondentto pay delayed possession charges.

iii R.strain the respondent from demanding any fresh addrnon.rl.

arbitrary and unreasonable charges/cost as a pre condinon Ior

offering possession ofthe unit.

iv. Direct the respondent to comply with the recommendations issued

by the committee headed by Shri. Manik Sonawane 1AS(retiredl, on

ihe issues concerning super-area, car-parking, dev.lopnr.nt

charges, PLC, electrilication charges, club membershrp ch.rrges.

cost esca)ation, advance maintenance, CST & VAT etc., at the trnre

olofferins possession olthe unit.

XXIII
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Reply by respond€nt:

The respondent by way

I

I

That the complainanrs being interested in the group housing real

estate development of the respondent known as 'TERRA"

located at Sector 37-D, Curugram, Haryana booked a unit in rhe

project. That the project has a1l the necessary approvals and

permissions.lt was granted license ro.83 o12008 and 94 oi2011

fiom Director, Town and Country Plannin& Haryana IDTCp] and

is also registered with the Authority vide regisrrarion no. 299 of

2077 dated 73.70.2017 .

'lhat the complainants booked a unit vide an application fornr

dated 09.09.2012 by paying a booking amount ol Rs.7,00,000/

vide cheque no.007329 dated 08.04.2012. Pursuant to booking, a

letter dated 19.10.2012 was sent to rhe complainants in order ro

invite the complainants for the selection ofthe unit lor allormenr.

That subsequent to such invitation, a unit bearing nunrber't'

0023 1103, 11th Floor, Tower T23, tentativety admersur,ng

1998 sq. ft. was selected as per the terms and conditions ol rhc

application iorm and a letter dated 28.10.2012 was rherehy

issued in favour ol the complainant confirming the selection ol

of wntten reply hr5 made lolo$Lng

L

Compla'nt No.664b or 2nZz
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the unit and consequently, the aUotment of the same rook ptace

vide allorment letter dated 10.12.2O t2.

That the complainants consciously and wilfully opted for

Time/Construction Linked Payment Plan as per their choice for

remittance of the sale consideration for the unit. That the

respondent had no reasoa to suspect bonortde of the

complainants.

'Ihat at this stage, it is imperative to mention here thar alier th.

allotment of the unit in favour ofthe complainants, a FIar Buyer's

Agreement dated 30.04.2013 was duly executed between rhc

complainants and respondent which clearly substantjate that the

complainants have imposed lalse allegations Lrpon the

respondent with regards to rhe non-exe€ution ofthe agreenrenr

That both the parties were obligated to fulfil rheir respccrjve

obligations as set out under th€ Flat Buyer's Agreement. l'hat the

due date ofofl'er ofpossession, as per clause 5 1 read with ct:rusc

1.6 of the agreement is 42 months from rhe date of sancron ot

the building plan or execution of FIar Buyer's Agreemcnt,

whichever is later with a grace period of 180 days, subtc(r

however, to the force majeure circumstances, inrervrntion oi

statutory authorities and the purchaser[s) making all payments
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V II,

VIII

within the stipulated period and complyins wjth the terms and

conditions of this agreement.

That the due date is calculated from the date ofexecurion oi Flat

Buyer's Agreement being later as the building plan olthe projeci

was sanctioned on 21.09.2012. Thus, the propojed due dare tor

offer of possession comes out to be 30.04.2077 [includins rhe

grace period).

That the due date ofdelivery ofthe unit was subjective in nature

and was dependent on the Force Maieure circumstances and th.

Purchaser/allottee complying with all the terms afld conditions

of the BBA along with timely payments of instalments of sale

That the construction ofthe unit was hampered due to and was

subject to the happening of the lorce najeure and othtt

.,rcumstances beyond the control oI the respondent, the benefit

of which is bound to be giveo to th€ respondent no.1 in

accordance with clause 10 r/w clause 1.17 of the Agreement.

which is reiterated hereunderl

' )0.1 The 9tter/(:anfirm )s PorE shott not be held respahsbt! ot tttbh ttr r I
p{[.r nts anr ali.s obligoL.ns or unde akinss provtded Jar )" tha Aaften! rj

such perlotnante B prevented due to Fark Mdjeurc .ondnians ot tlerned B ( iut\.
l lT.JthitAsreenerL

]X
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1.17 Folce Mojeurc'Deons oh! event ot.onbinotion ol even6

beyand the reosonable contralof the selter/confmns parrj which cannot to)br
the dtd* al reosonoble ditiseh.e. a. (b) d5pite the odapaon ol ftosonobtc

pte.oution ond/ar olEmotire Deosures, b. preven.ed, ar aued r. be prcwfued

ond whtch odvesety ollecB the se et/canlimins porbl| obJtitr ta p?dorn,

includthg but not hntted ta the J.ttowing

[o) Act al cad i.e f tu, druuaha faad, earthqroke, epidenict naturot d6one.\

[b ) Exp tosion s or o dtden ts, o n. tu, h es, oc t oJ reto.isn :
(t) strikesartock ours. indueridt disput6;

(d) Non avaihbniq ol ceneht, ,teel ot oth.r .anstrudian/rcw naternt du. k,
st'ket olnahulocttre\ supphes, Eonspar@B ot other hternednrle\ or due r)

(e) wor and hastiliti$ ofwat, no5, bandh, oct of Enonsn ar cirit cahnotjan

A The ptunulsotion oJ or onerdnent in ony lov rute or rcsutodah.. the 6su. ot

an! injunctian, co rt o.der ar directian lfoh dny governhentol ot lotldnf
outhanq thot prevents ar rcst.icts setter/Confmiu port! t'ran .anptyns ||th
ony ot ott the terms ond conditions os ogreed in this Agtanent, or
(s) AnJ tegntotian, oder or rule ot rcgrtotion tuode at 6soed bytne Ga*int .\
ony athet authanty otlohycanpetent outha.ty(tes) ft16e5, detayr, |'nhhatd, de. er

the otant aJ nece*ory owbrots/cenili..te\ Jat the cH/u t u I a

rctottno to \u.h opp'ovatt petn$iant notres, notili.ot,ons by the tunpetett

auth..ty (re, be.ohes subte.t motsalony sut / rat bek@ o a
lat any teason whotsoe@l

X That the respondent faced certain force majeure events including

but not limited to non,availability ofraw material due to various

orders of Hon'ble Puniab & Haryana High Court and National

Green Tribunal thereby regulating the mining activities, brick

kilns, regulation of the consrruction and development activities
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by the judicial authorities in NCR on accounr of rhe

environmental conditions, restrictions on usage ofwater, €tc. It is

pertinent to state that the National Creen Tribunal in sever.rl

cases related to Punjab and Haryana had stayed minrnS

operations including in 0.A No. 171l2013, wherein vide Order

dated 2.11.2015 mining activities by the newly allotted mining

contracts by the state oa Haryana was stayed on the Yanrun;r

River bed. fhese orders in tact inter-dlio continued till the year

2018. Similar orders staying the minin8 operations we.e also

passed by the Hon'ble High Court and the National (irccn

Tribunal in Punjab and Uttar Pradesh as weu. The stopping ol

mining activity not only made procuremenr ol matenal djflicult

but also raised the prices of sand/gravel exponentially. lt was

almost 2 years lhat the scarcity as detailed aloresaid continued.

despite which all efforts were made and materials $ere procured

at 3-4 times the rate and the construction contiDued without

shiftlng any exira burden to the customer. The time taken by

respondent no.1 to develop the project is the usualtime taken to

develop a project oa such a large scale and despite all the lor..

male!.e circumstances, respondent no.1 complet€d the

construction of the projecl diligently and timely, !vithout
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XI

imposing any cost implications ol the aforementioned

circumstances on the complainanls and demanding rhe prices

only as and when the construction was being don€. lt is to b.,

noted that the development and implementation ol the prolecr

have been h,ndered on account of several orders/directions

passed by various authorities/forums/courts, beiore passrne of

rhe .ubie.r rvc due ddte ot ofter ofposscsrron.

That the aforementioned circumstances are in addition to the

partial ban on construction. In the recent past the Envjronmcnral

Pollution (Prevention and Control) Authorjty, NCR iEpCAl vide

its notificatiofl bearing no. EPCA-R/2019 /L-a9 dated 25.10 2019

banned construction acrivity in NCR during night hours (6pm

6aml from 26.10.2019 to 30.10.2019 which was larer on

converted to complete ban from 1.11.2019 ro 05.11.2019 by

EPCA vide its notification bearing no. R/2019/L 53 dat.d

01.11.2019.

That additionally, even before the normalcy could resumr thc

world was hit by the covid 19 pandemic.'that rhe covrd-19

pandemic resulted in serious challenges to the projecr with no

available labourers, contractors etc. for the construction ol the

project. The [4inistry of Home Afiairs, cOl vide notiflcation datcd

x
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24.03.2020 bearing no.40-3l2020 DMI[A) recognized rhat lndia

was threatened with the spread of Covid-19 pandemic and

ordered a complete lockdown in the entire country lbr an rnitial

period of 21 days which started on 25.03.2020. By virtue ol

various subsequent notifications, the Ministry of Home AfIarrs,

GOI further extended the lockdown from time to tine and till

date the same continues in some or the other lornr to curb the

pandemic. Various State Governments, including the Covernnrent

of Haryana have atso enforced various strict measures to prevent

the pandemic including imposing curlew,lockdown, stopping all

com,nercial activities, stopping all construction acnvitres

Despite, after above stated obstructions, the nation was yet again

hit by the second wave of Covid-19 pa[demic and again all thc

activities in the real estate sector were forced to stop. lt is

pertinent to mention, that considering the wide spread oi Covrd

19, firstly night curfew was imposed lollowed by weekend.urlew

and then .omplete curfew. That during the peflod lronl

72.04.2021 to 24.O7.2021, each and every activity rnclud,nB the

construction activity was banned ifl the State. This has bccn

louowed by the recent wave brought by the new covid variant llr

the country. Therefore, it is safely concluded that the said delay in
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the seamless execution ol the project was due to genuine /orce

maieur€ circumsiances and the said period shall not be added

while computing the delaY.

Xlll. That from the facts indicated above and documents appended' it

is conprebensively established that a period of 292 davs was

consumed on account of circumstances beyond the power and

control of respondent no 1, owing to the passing of orders by the

statutory authorities. All the circumsiances stated herernabove

come within the meaning of lorce moieure' as stated above

Thus, the respondent has been prevented by circumstances

beyoDd its power and control from undertaking the

implemeniation of the proiect during the time period indicatcd

above and therefore the same is not to be taken into reckonin8

while computing the period ot42 months as has been provided rn

the Agreement.

XlV. That the project is largely dependent on the fulfilment ol tlnl

allottees in timely clearing the dues' That the due date of oifer oi

possession was also dependent on the timely payment by the

complainants, which, the complainants lailed to do' The demands

were raised as per the agreed payment plan however' despite th'

same, the complainants have delayed the payment agairst lhe
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unit. That the total sales consideration ol the unit was Rs

1,66,63,008.45l- out of which the complainants have only made

payment of Rs.1,27,41,565.41l

Xy. That it was the obligation of the complainants to make the

payments as per the payment plan and agreed terms and

conditions olthe agreemeni. Various demand letters were raiscd

as per the agreed payment plan however, the complainants

continuously delayed ,n making the due payments, upon which,

various payment request letters and reminder notlces \{rere

served to the complainants from time to time

XVL l hat the respondent had already received in'principle

Occupation Certiffcate on 21.09,2023 As no objections were ever

raised by the complainanls/allottee thereby lawful possession

was offered to the compiainanls on 13 10.2023.

XVll Hence, allthe claims ofthe complainants are wrong and lrivolous

aDd hence the present complaint is liable to be dismisscd

6 copies of all the relevant documents have been filed and pl.ced on

record. Their authenticity is not in dispute. Hence, the compla'nt can

be decided oD the basis of these undisputed documerts rnd

submission made by the Parties.

E. lurisdiction ofthe authoritY:
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The Authority observes that it has territor,al as well as tubject

matter jurisdict,on to adjudicate the present complaint for the

reasons g,ven below.

Te.rltorlal,urlsdicooD

HARERA Complarnt No bb4o.llull

Be responsible fo. oll obligonont dtpoksibilities ond fuhctians undet rhe

provtsions ol this Act ot th. ttLs dnd regulations node thercundq or to the

ollouee os pet the agrAnent t'or sote, or to the osocia tion of oll ouee o s the

coy hoy be till the c@Wane oI all the apofilents, plors or buildingt os

the coe nay be ro the allottee, or the @nnon orcas to the oteciation ol
allot\e or the cohpetent anhoritJ, os the ae no! be:

8. As per notification Do.1/92/2017 -7'lCP dated 74.12.2017 issued by

Town and Country Plann,ng DePartment, the )urisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Curugram

District for all purpose wilh omces situated in Gurugram. 1n the

present case, the project in questio, ,s situated withiD the planning

area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E.ll Suhie.tmattcrjurisdlction

9. Seclion 11(4)(a) ofth€ Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale Scction

11(a)(al is rep.oduced as hereunderl

10. So, in view of the provisions of the Act quoted above, the Authoriiy

has complete iurisdiction to decide the complaint regarding non_

compliance of obligations by the promoter leaving aside



F Findingson theobiections raised by the respoodeot:

F.L obiection regardins Fo.ce Maieure.onditions.

11. The respondent-pro nr ote r h as raised a contentron that the hafdove,

ol the uDit was delayed due to lorce mrieure conditions such rs

varous orders passed by the National Grecn Tribunal. Inviftnn'enr

Pollutjon (Prevention & Control) Authority, shortage of labour and

stoppage of work due to lock down due to outbreak ol Covrd 19

pandemic. Since there were circumstances beyond lhe control or

respondent, so taking into consideration the above_mentioned l.lcls

thc respondent be allowed the pcriod during which his constructron

activities came to sLrnd still, and the said period be exch'ded. But

the plea taken in this regard is not tenable. lhe duc datc ior

completion ol project is calculated as per clause 5 1 ol thc

agreement dated 30.04.2013, which is prior to the coming ol covrd

19. Though there have been various orders rssued to curb the

cnvironment pollution, but these were for a short period oftrDe So,

the circumstances/conditions aher that period cant bc taken rn(o

consideration for delay in completion ofthe p.oiect.

c Findings on the reliefsoughtby the complainants

G.l Direct th€ respondent to handover physical possession of the
unit.

c.lLDirectther€spondenttopaydelayed possessioncharges.

12. The aforementioned reliefs are interrelated and thus are being

addressed together. In the present complaint, the complainants

(omplrint No. 6646 of 2022

which ,s to be decided by the adiudicatins officer if

complainant at a later stage.

HARERA
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acquired a un,t numbered T23-1103 on the 1lth floor ofTower 23,

measurinS 1998 sq. ft, for a total sale consideration oi Rs.

1,66,63,008/- in the project "Terra" being developed by th€

respondent. The unit was allotted to the complainants via an

allotment letter dated 10.12.2012, followed by the execution of a

Builder Buyer's Agreement betlveen the complainants and the

respondent on 30.04.2013. According to clause S.1 read with cl:use

1.6 oi the aforementioned agreement dated 30.04.2013, rhe

respondent committed to handing over possession ofthe unit to the

complainants by 30.04.2017.Thesaid clause is reproduced below:

'Cio!s. 5 POS'E SlO,rV ArD ,OLDING CnAreES

5.1 The seller/confming Potlt propoys ta ofer po$esion ofthe Untt ta the

Purchoels) witiin the Conntnent Petiod. Th. S?ller/Conlrning Pony rhott
be odditionollt qtitled to a Croc. Perlod oI 18tt .loyt ofter the qpiry ol the
sald commltmdt Pqio.t hr naHnq oler olpoetsion oJthe sid uniL

Clause 1 DEFINITIONS,

1.5 "commitmdt Per'b.!" shall nedh, subtect to, Force Mateute

circunstohces; intederdon ol srotutor! outhorities ond Putchoset(s)hov ,9

tineu conplied ||ith oll iB obligotiont lanalities or daLunentottan, as

prescribed/reque*ed b! sellet/confrnins Pdtty, uh.let this Agreehent ohd
not beng in defdult dndqan! part ofthis Atrcedent including but not ltnted
to the nhely patnat ol insttllnentt of the nle conetleration as per the
paynent plan opE.l De@lopn.ht chages (Dc), stodp Dutt ond otht
chors*, the seller/Conlmjns Pot r shdtt ollet the posesion of the Unn b the

Pnchoser's within o pe o.t of42 months lren.he.h.. olnnction otthe
buil<linq plon or de.ttion of Flot Bu!e.'s Ag@fit, ehlche@r is lot t.

IEnphosis supplied]

13. Therefore, the due date for handing over possession to the

complainants was 30.04.2017. The respond€nt obtained in-principal

approval for occupation certificate in respect of the subject tower

no.23 on 21.09.2023.. Subsequently, the respondent issued an ofler
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oi possession along w,th

t3-70-2023.

a demand letter to the complainrnti on

14. During the proceedings held on luly 3, 2024, the complainants

counsel asserted that the occupation cert,ficate presented as

annexure R3 on pages 104-105 of the reply is merely an "in-

principal approval" and is subject to cond,tions imposed by the

DTCP. Upon thorough examination, the Authority determines that

the document at annexure R3 on pages 104-105 does not constitute

the final occupaiion certiffcate.It is explicitly stated therein that the

DTCP has identified several devlations from the approved building

plans at site. The obsen€tions included:

" fhe rcqust hos ben exonined 6.1 ob*ned thot lou hove nade the deviattonr

at site duting the cmnruction fton the oPprcved buildinA as undet:'

1 Tnwer 22 & 23 hos been.ohstructed up to Stilt/Atound tloor + 19tr

lloor asdtnsr kik/Crcuhd noor + 21b loor os sonctiohed sin4 tou
hove not rui*d the tunstructton of 206 noot b 2aa floor (s foo.s) ohd

consrructed 152 tu3 oldwehng units upto 19h floor ogoinst fi1 nos ol

dwelling units
2 Flrther, Jou hove ole @nstructed the Club wnh Svinhing Pool over on

o/eo neasutihg 1052.2i sqn. (Sttlt/Cround Floot to Munt!) wthout

opprovdl ol building pldnt on tun port ol olt@.lr OC gronted podiun

15. Also, it is explicitly stated that the in_principal approval for the

occupation certificate was issued to facilitate the,nvitalion of

objections and suggestions lrom the allottees, and it was granted

subiect to specific cond,t,ons that the respondent was required to

adhere to. Following conditions were imposed on th€ respondent:

" ti) Thot you shall invite obje.nons lrM eoch exisitinq olonee tegording the sotd

ahendennetin the buildins plon through on odvettisenent to b' tssued ot least

in thrce hationol nryspapers |9id.lt circuloEd in Disttict, ol shich one shauld be

in Hindi longuage, within o pernd ol 10 dols ftan the issuonce ol opprcval

lii) Each e,istins ailottee sholl be inlomed obout the proposed .evsion thrcush

registered postwith a cop! endo$ed to the Seniot fown Planne/ nutuqrcm tn cose
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albuilding pton wxhin tvo dars lran th. odveiBenent as per to) obo|| de.rt,
inanoting the last do1 fat s?bhission ol abjedion. A cetufie.l l6t al al etnn.l
o ottees sholldha be subnittedto thestp,cndeoltce

16. lt can be clearly concluded that the respondenr was insrructed ro

not,fy and solicit objections irom rhe alloEees concernrng any

modifications ro the o.iginat bujlding plans. Howeve., rh."

respondent acted contrary to this directive by issuing an offer oI
possession to the complainants, claiming that the in principat

approval ior the occupation certificate had been receiv.d and rhat

the unit was now ready for possession. In doing so, the respondent

did not mention rhe revised bujlding ptans or rhe conditions

imposed by the DTCP.

17. During the proceedings held on 22.05.2024, th€ Arithority inquired ot
the respondent's counsel whether the finat occupation ce.rrfic.rre

had been obtained, and directed rhe couns€l to provide ctariiicaiion

on this matter. The respondenfs counsel submifted ivrirren

submissions on 21.08.202d which i.cluded a copy of the tinal

occupation ce.tificate for the unit in quesrion. The tinat occupahon

certiflcate was issued to the respondent on 23.01.2024.

18. In the present complaint, the comptainants int€nds to connnLre wuh

the project and are seeking delay possessjon charges alons wrth

inte.est on the amount paid. Prcviso ro sedion 18 provrdes rhar

lvhere an allottee does not intend ro withdraw lrom the prolect, he

shallbe paid, by the promote., interest for every monrh ofdetay, nLt

the handing over of possession, at such rare as may be prescnbed

and ithas been prescribed under rule 15 ofrhe rutes

complarnr No.66ab u, 2012

"Sqlion 18: - Retum ol omount on.l @npeasoti@
18(1). 1l the pronoter foils to conplete or is unobie b !tue

powsioh ofan apartnent, plot, or building,-
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''Rute 1s. Presc.ibed rate ol interest lPrciso to ection 12,

sectioa 18 ond sub-section (1) dn t subeclion (7) oJ section 191

(1) Fot the puaof of ptovie to section 12 ) secnan 1a: ond trb

Provided that wherc a^ allott* does not intend to wthdrow
fton the prokct, he sholl be poid, by the ptunoter, inrerest lot evert
nonth of deloy, till the hdhding over ol the pos$ioL ot such ture as

noy be preeibed.
17. Admisslblllg of delay poss€ssion charges at prescrib€d rate of

interest Proviso to section 18 provides that where an allottee does

not intend to withdraw lrom the project, he shall be paid, by the

promoter, interest for every month of dela, tillthe handing ove. of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced

sectnns (1) ond (7) ol section 19, the 'ihterest ot the rote pre\t.h.t1'
sholl bc the Stote Bonk oltndia highen morsinot.aa ollcndrts rcte

Pravided that in cdse theStote sankoflndta narginotost ollendtno
rcte (tlCLR) is not in up, t shdll be reploced b! such benLhhrtk
lendtns rateswhich thc Stote BahkoJ tndia nor fx f.on tihe to dtne

fat lending to the general public."

18. The legislature in its wisdom in the subordinate legislstion under the

provbion of rule 15 oithe rules, has determined the prescribed rate

of interesi.'Ihe rate of interest so determined by the legidature, rs

reasonable and if the said rule ,s followed to award the rnt.rest, ll

will pn.ure unilorm pra.trce .n all lhe cdses

19. Consequently, as per website of the State tsank of India i.e

the marginal cost of lending rate [in short, MCLR]

as on date i.e.,28.08.2024 is 9.10 yo. Accordingly, theprescr,bed rate

oiinterest will be marginalcost oflending rate +2% i.e., 11.10%

20. Thedefinition of term 'interest' as defined undersection 2(za)of,the

Act provides that the rate ofinterest chargeable from the allottee by

the promoter, in case oideaault, shall be equal to the rate of interest
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default.The relevant section is reproduced below:

''tu) 1nte6( heons the rates ol inErest payable bt the Prcnoter or
the ollottee, os .he cak not be.

E\plonotion. For the purpos ol this clouse
(i) the rok of intercst chargedble lron the ollouee bv the ptohoQt

in cose ol delotlt, sholl b. equal to lhe rote ofihterestwhich the
pronotet sholl be lioble to pay theallottee, i4 cose ol defoult

0i) the interest payoble by the pmhoter to the ollottee shotl be lran
the ddte the pronotet received the anountot ony port thereolrill
the dote the ohornt or part th.rcoJ ond intetest thereon t\
reJlnded, and the inwdr potoble b! the allottee to the prcmoEr
sholl be Jran the doz th. allottee defoul\ in payment to the
prcnote. till the dote it is pqhl:

21. Thereiore, interest on the delay payments from the complainants

shall be charged at the prescribed rate i.e-, 11.10y0 by the

respondent/promoter which is the same as is being granted to the

complainants in case ofdelayed possession charges.

22. on consideration of the documents available on record and

submissioDs made regarding contravention ofprovisions of the Act.

the Authorty is satisfied that the respondeDt is in contravention ol

the section 11{41(al ofthe Act by failing to deliver possession bv the

agreed-upon date as per Clause s.lread with clause 1.6 ol the

agreement dated 30.04.2013. Accord,ng to the agreement, the

respondent was obligated io hand over possessinn olthe unit to th.

complainantsby 30.04.2 017.The possessio n ofrherrnit has not bccn

handed over to the complainants till date The respondent has iailed

to deliver possession of the unit to the coniplainants even after I

delay of 7 years. Also, the offer of possession made bv the
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on 13-10.2023 is not a valid olier and is

oflaw as the occupation €ertificate was not oblained

23. Accordingly, the non_€ompliance ofthe mandate contained in section

11(a)tal read with proviso to section 18(1) of the Act on the part ot

the respondent is establ,shed.ln the interest ofjustice the Authority

is of the view that the allottees, shall be paid bv the promoter,

interest for every month of delay irom due date of possession 
''e'

30.04.2017 till the offe. of possession plus 2 months or actual

handing over of possession afterobtaining the occupation certificate

on 23.02.2024. wh,cheveris earller as persection 18(1) ofthe Act of

2016 read with rule 15 of the rules

G.III. Restmlnthe respondentftom dehanding any fr€sh additional,

arbitrary and unreasonable charges/cost as a pre'condition

for offering poss€sslon of the unit
G.tv Direct the respondent to comply wtth the recommendations

issued by the comlhlttee headed by Shri Manik Sonawane

IAs(retired), on the lssues concernlng super-ar€a, car_parkin&

development charges, PLC, electrificatiolt charg€s, club

membership charges, cost escalation, advance maintenance,

GST & vAT etc , at the dme of offerlng poss€sslon of th€ unit
24. Regarding lhe proiect "Terra," the committee cha'red by Sh' Manik

Sonawane,lAS (retir€d), Sh. Laxmi KantSaini, CA, and Sh' R'K' Singh'

CTP (retiredl, issu€d comprehens,ve recommendations The

respondent is directed to issue demands in accordance with the

committee's recommendations, as these have been exphc'tlv

addressed in the report.

H. Dir€ctions ofth€ Authorlty



HARERA Complarnt No.5646oi2022

GURUGRAN/

Hence, the Authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligations casted upon the promoters as p€r the

functions entrustedtothe authority under section 34[0:

i. The respondent is directed to offe. possession ofthe unit to the

complainants within 30 days ofthis order.

ii. The respondent is directed to pay interest for everv month oi

delay from due date olpossession i.e., 30.04.2017 tiu the otfer

of possession plus 2 moDths from obtaining the occupatron

certificate on 23.02.2024 or actual handing over oi possessron,

whichever is earlier, as per section 18[1] of the Act of 2016

read with rule 15 oitherules.

iii. The respondent shallnot charge anything from the compliLn.rnts

which was not a part of the Committee rePost headed bv Sh

Manik Sonawana IAS(retired) and shall make the demands as

per the committee's report

26. Complaint stands disPosed ol
27. Irle be consrgned to registry

Haryana Real Estate Regulatory

"s.rd'
rugrrnr

.2024D.ted:28.


