‘ﬁ HARER

= SURUGRAM Complaint no. 1360 of 2022 and 20 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Order pronounced on:  23.07.2024

' NAME OF THE BUILDER M/s Green Heights Pvt |
bd.
PROJECT NAME: Bani City Centre | APPEARANCE

1 CR/1360,/2022 Brahm Singh Yadav &
Kulbhushan Yadav Vs, Green

Height  Projects  Private
Limited

Advocate Sh. Garvit Gupta
{Complainant)

Advocate Sh. Somesh Ardra
(Respondent)

7 | CR/494B/2021 | Virender Singh Vs. Green
Height Projects

Advocate Sh. Riju Mani
[Complainant)

Advocate 5h. Somesh Arora
(Respondent)

3 | CR/G46,/2022 Dr. Saro] Dahiya Vs. Green

Advocate Sh. Satyavan

Private Limited

Height  Projects  Private Kundalwal
Limited (Complainant)
Advocate Sh. Somesh Arcra
(Respondent)
4 | CR/1096/2022 | Rampratap Singh and Vikas | Advocate Sh, K.K. Kabli
Kumar Singh Vs. Green Height | (Complainant]
Projects Private Limited Advocate Sh. Somesh Arora
(Respondent)
5 | CR/1098 /2022 Manish Yadav and Rekha | Advocate Sh. KK Kohll
Yadav Vs Green Height | (Complainant)
Projects Private Limited. Advocate Sh. Somesh Arora
(Respondent)
§ | CR/1115/2022 |Rinchen Gosh and Alpana Advocate Sh. Garvit Gupta
Gosh Vs. Green  Height | (Complainant)
Projects Private Limited Advocate Sh. Somesh Arors
(Respondent)
7 TCR/1160/2022 | Sunil Arora and Shalini Arora " Advocate Sh. Garvit Gupta
Vs, Green Helght Projects [Complainant)

| (Respondent)

Advocate Sh. Somesh Arora
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HARERA

GURUGW Complaint no. 1360 of 2022 and 20 others
B |CR/1168/2022 | Inderjeet Kaur Vs Green | Advocate Sh. Garvit Gupta
Height  Projects  Private | [Complainant)
Limited Advocate Sh. Somesh Arora
(Respondent)
9 [CR/1172/2022 |Urmila Yadav Vs.  Green | Advocate 5h, Garvit Gupia
Height  Projects  Private | (Complainant)
Limited Advocate Sh. Somesh Arora
{Respondent)
10 | CR/1182/2022 | Lalita Singhal Vs. Green | Advocate Sh, Garvit Gupta
Helght  Projects  Private | (Complainant)
Limnited. Advocate Sh. Somesh Arora
[(Respondent)
11 | CR/1206/2022 | Shalini Arora and Sunil Arora | Advocate Sh. Garvit Gupta
Vs.  Green Height Projects | [Complainant)
Private Limited Advocate Sh. Somesh Arora
(Respondent)
12 | CRf1232/2022 Pardeep Yadav Vs. Green | Advocate Sh. Garvit Gupta
Height  Projects  Private | (Complainant)
Limited Advocate Sh. Somesh Aror
(Respondent)
13 | CR/1274/2022 | Pardeep Yadav Vs. Green | Advocate Sh. Garvit Gupta
Height  Projects  Private | {Complainant)
Limited Advocate Sh. Somesh Arora
(Respondent)
14 | CR/1363/2022 | Vikender Singh Vs. Green | Advocate Sh. K.K. Kohli
Height Projects  Private | [Complainant)
Limited Advocate Sh. Somesh Arors
{Respondent)
15 | CR/1384/2022 | Rakesh Kapoor & Kunal | Advocate Sh. Garvit Gupta
Kapoor Vs, Green Height | (Complainant)
Projects Private Limited. Advocate Sh. Somesh Arora
(Respondent)
16 | CR/1438/2022 | Anil Kumar Sinha and Amita | Advocate Sh. K.K. Kol
Sinha Vs,  Green Height | (Complainant)
Projects Private Limited Advocate Sh. Somesh Arora
(Respondent)
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G_UHUGR,QM Complaint no. 1360 of 2022 and 20 others

17 | CR/1441/2022 | Reema Khanna And Pankaj | Advocate Sh. K.K Kohli
Khanna Vs Green Height | (Complainant)
Projects Private Limited Advocate Sh. Somesh Arora
(Respondent)
18 | CR/1474 /2022 Rahul Garg Vs. Green Height | Advocate Sh, K.K. Kohli
Projects Private Limited (Complainant)
Advocate Sh. Somesh Arora
[Respondent)

19 | CR/1525/2022 Deepak Arora Vs Green | Advocate Sh. KK Kohil
Height Projects Private | (Complainant)

Limited Advocate Sh, Somesh Arora
(Respondent)

20 | CR/1563/2022 |Reema Rohtgi Vs Green | Advocate Sh. K.K Kohl
Height Projects  Private | (Complainant)

Limited Advocate Sh. Somesh Arora
[Respondent)

21 | CR/1595/2022 Vikarm Jeet Singh Malik and | Advocate Sh. K.K. Kohli
Siddharth Singh Vs Green | (Complainant)

Height Projects Advocate Sh. Somesh Arora
| (Respondent)
CORAM:
Arun Kumar Chairman
Shri Vijay Kumar Goval Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora . Member
ORDER

1. This order shall dispose of all the 21 complaints titled as above filed before
this authority in Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as "the Act”) read with rule 28
of the Haryana Real Estate [Regulation and Development) Rules, 2017
(hereinafter referred as "the rules”) for violation of section 11{4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for
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HARERA
2. GURUGRAM

all its obligations, responsibilities and functions to the allottees as per the

Complaint no. 1360 of 2022 and 20 others

agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the projects,
namely, 'Bani Cenre Point’ being developed by the same respondent-promoter
je, M/s Green Heights Pvt. Ltd. The terms and conditions of the builder
buyer's agreements that had been executed between the parties inter se are
also almost similar, The fulcrum of the issue involved in all these cases
pertains to failure on the part of the respondent/promoter to deliver timely
possession of the units in quastl-::m, j;}eiaking award for delayed possession
charges and other reliefs.

The details of the complaints, reply status, unit no., date of agreement, plans,
due date of possession, offer of possession and relief sought are given in the
table below:

Sr. | Compla | Repl | Unit | Dateof | Date of Dueofi | Offerofl | Relief Sought
No int ¥ no. & | allotment  execution | possessio | possessio
No./Titl | Statu | Area | letter | ofbuilder n n
v/ Date 5 adm buyers
of easu agreeme
fiiling _ ring ut o _ -
I | CR/1360/2 | 2207, | GF - 'ﬂl.ti.iﬂ:l-i 28032017 | 3003200 [DC-Net | 1 Possession
D22 2022 | 039 j a obtained | 1 DPC
[Page 34 of | [Page3sal 1 Dieect thie
Braham (Page: | complaint] | complaing | TC - Ha respondent to s
Singh Mol | 4248780 e payement of THY
Yadav & compl biaiwards Ques P
Bulbhusha aint) [Page % of the complaimant
n Yaday Vs, reply] 4 [flirect the
Creen 437 respnnEliEng sl fio
Horght s it [ AR-Hs credtn amy third
Projects | 448721 - party interest i U |
Private (Foge property
Limiteel 34 0f [Fage 4 af | Litigation cast
compl reply]
31.03.20 aint)
22
7. | CR/4948/2 | 2102 | FF- | 0112201 | 1981201 | 30.03.201 I, Possession
nil 20ZE | 005 4 T n 2.  Interest on @1% p.aj
[Fage {Page 31 OC - Nl 3 Direet the
Virender 16of | [Page 16 ol oltained respandent o nof
Singh Vs, comp | ol complaint clearge anything osul
Green laint) | complaint] | ] _1 =
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Complaint no. 1360 of 2022 and 20 others
2. GURUGRAM !
Helght TC - M. of the Buyer
Projects 372 33,88,0337 agresment
s, L . 5  Toclearall dues of
16122021 {Page [Page 18 of the MSIDG and
16 af camplaing) EOVEFMmEnT
comp puthorities belore
Iaint) AP = R hapding over of
33.46,96%/ POSSERSEOT
[Fage 18 of
rmplaiit |
CRfO4S 2503 FF = 05012007 | 05.01.2017 | 30.03.2018 1. Passeedan
2022 2023 ol 00 = Mot 2. DPL
) (PageBof | (Pagedof obEaiiesd
Dir. Sargj {Pape | complaint] | complaint)
(ahiya 8of TC- Rs.
Ws. Green compl _ 3272335/
Height aknt) | Neya (Page 8 of
Projects g e | complaint]
Private Iz ot ol
Limited 5q. ft A VTN AP - Rs
{Page -~ LAY 31,77314/- l.
09.03.2022 Bl 7 AV 2hs LAk . | (Page 8ol
compl e L T camplaint]
aint] - L -
CR/1096 | 1205 | GF- | OL¥2.2014 | 12002017 | 30032018 1. Posseasion l
J2022. 2022 | 051 e 0L - Not 2. Direct the rospomsdin
! 27 of | [Page 46 of | obitained nol to eveate any i ||
Rampratap (Page || complaint] | complaint) party rijhts
Singh and 51 of | TC - A= 11
Vikas compl A AR T2/ | & [Firect the despibnden
KEmar aimt} o aplpues® Thee pavimesig
Slrgh Vi [Paye 28 of off B tovwiarids duies. |
Creen 437 gormplaint ) from complainin
Helght sq. i, ' 5, Dipiect the sl
Projects [Page AP=Rx 1 pdy anleread Gl U
Private 51 of 42 45.719- prescribed rate o
Lamited compl gy every month of deiay
alnt] - [Pape 28 of Froem the dise date ol
16032022 | B 1|} ' compiaint) possessin il date of
1 ! offer ol possession,
L4 B : fr. Lithgaithon
CR/L098/10( 24.03. | GF- 01122014 | 31.03.2017 | 30.03.2018 1. Posseasion
iz o | oo 3 8 [ﬁmﬂ , 0 - Net 1 nmwiz
i !FPE! al | abkmined res il it G
Manish [Page | rEply) complainit] create third party |
Yudav and 58 of TLC - Ks: rights
Reltha Yadav gompl 21709 - | 3. DPC
Va. Gresn aint] & EErect e
Height {Fage 34 ol respandenl o
Projocts #37 compkaint] award pendents |
Privats g L gt inderes) U1 E%,
Limvized AP - R pa. fram the date of
[Page 38,279,750/ payment of [
16.03.2032 55 of aimaniaty bl
compl [Page 34 of reafigation
alt] complaint) | 5 Likkgathen cost
CR/1115/20] 1205 | GF= 01122014 | 05042017 | 30.03.2018 ) 1.  Possession I
F4 022 17 0OC - Nt 2. Direc the |
ohiainod respandent not to | |
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Complaint no. 1360 of 2022 and 20 others

Raricher (Page | (Page5Dol | (Page 53of crpate thard pacty
Givosh and S0l | complaint) | complaint) TC - R s
Alpana compl 347064108 [ 3 DPC
Ghosh Vs aint) (Page 290l | & Direct the
Gireen Heighy complaint] renpaddont Lo
Prajects 4 award penidenty
Frivato s fr AP - Ha Taght interost @ | 'S
Lirmited [Page 476217 po from the date of
56 af [Page 29 of ety I ol
24.03.2022 comipl complaint armiants il
wint} realization
5 Litigation cosy
CRALIED/2 | 2604, | GF - 01122014 | 09032017 | 30.03.2018 1 DR
022 2022 | 012 OC - Mat 2 Diprect the
(Pape 4l ol | [Page 43 of otrained Hespondent o et
Sunil Arora {Page | complaint] | complaint) Ut tha it in
and Shalim 48 af L TC-Ra question in terms o
Arora Vs compl ol 35,07 674/- agreemant 1o
Green aint] handiver the
Height 416 [ Fage 30 of s sminn of
Projecs sy complaint savll il
Private 1 [hbreck the
Limited [Page - AP -Rs reapandenl o nat
48 al %t i 3318862 - b charje holdiag
copmnpl AT T T chargis.
24.03.2022 aint) (Poge 31 of | 4. Direct the
coemplaing} rempondent Lo mol |
to charge GST and
HYAT eharpes
| 5. Direct the
respondent to
| provide exact
o ¥ %l fil ! d £l bavout plan
CR/LIGE/2 | 1205 | GE- |DL122014 | 201012017 | 30.03.2018° 1. Possession
012 2022 | 006 2 N OC-Not | L Direct the |
(Page24 of | (Page 42 of abtasned renpandint nir o
Inbiriest [Page | complaint] | comiplaint) croate any third- |
Kaur Vi 47 ol “ i RE TC - Rs party tnterest i the |
Green compd 46,30,705/- property.
Helght aint) 1 DPC
Projects | [Fage 250f | 4 Direct the
Private 51 eorigdaint | respEs et b
Limmted s o idbjust the payemend
AP - Ry af [HPC towrards
24,03 2022 [Page 4340977 1~ duis frmm the
' &7 of commglmmant
compl [Page 250l | 5  Libigatn cosi
aint] compiaint] |
CR/1172;2 | 1205. | GF- | 01122014 | DB.O32017 | 30032008 | 1. Possessmm
D22 2024 1124 O - Mot L Dhrect the
[Page 23 of | (Page 27 of obtalved respondent nol b
Urmita (Page | complaint) | complaint create third party
Yaday Vi, 12 of TC - Ha, rights
Green compl ITA5543S- (5 DRC
Helght aint) % Litigition
Projects [Page 24 af
Frivate 401 complaint)
Limited s e
AP - Ra
25,03.2022 [Page 3559990/
32 of -
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Complaint no. 1360 of 2022 and 20 others ‘

compl [Page 25 of
aint) complaknt)
10 CR/1182/2 | 1205 | GF- 01122014 | 16012017 | 30.03.2018 1 Possession
p23 2021 | 069 0C - Mot 2. Direct the
(Page 25 of | (Page 47 of ahtalned respandent nol i
Lalita [Fage | complaint] | complaint] create third party
Singhal Vs. 48 of TC- Ra. nhts
Green compl 40908047 | 3. DPC
Height alnt) F &, [irect the
Prujects {Page 26 of rsponident to
Private 437 complaint) pwaird pendenie
Limited a4 It Ligght: i ress @ | B
AP - R pa frivm the date of
25.03.2022 (Page 36,95.254. payment ul
48 of amaents il
comip | [Page I of roalization
aint] compiwint] [ 5 Litigation cost
T1 | CR/1206/2 | 2604 | GF- | D1.12.2014 | D8GA2017 | 30052018 | - 1 Possession
022 2022 | 0LE2A . _-‘a-_‘_.l;T ol 0L - Mat 2 BrC
[Page 41 of i abined 3 Direct the
Shalim [Page | complaint],, m“ respondent o not
Arora and 47 o TC-R= to-charge holding
Sumil Arors compl 3Z39455/- charpes.
Y& Grean aint] 4 [Hrect the
Helght [Page 31 of respandant 1o not
Projects 416 - i comphiing ) o chorge GST anid
Private sq. e HYAT charges
Limited AP - s |
[Page 057331/
0032028 47 af
tampl [Page 11 af ||
aint) & complaint} |
12 | CR/1232;2 | 0507, | PF- | OL122014 | 04092013 | 40033018 1 Possessaon [
a2 2022 | 03a OC - Nat i OPC
| (Page 4D ol obtained | 3 Direct the
Pradesp (Fage | complaint) ruspandint o
Yadav V. 40af . " TC - Rs. ad|ust the paymen
Gress compl - 141500/ of DPC towaTiky
Height ndiar} - duws from the
Projects 1 i comptainant
Private 372 f /3 _ & Direct the
Limited ng- AP - s respondent por to
248 LB201 /- create any tird
29032023 {Page party intsresy in tw
400of property
compl 5 Litigsthon cost
aint) Direct the |
respondent ta pay
sl ol B
100,008, waenral
agony, harassmen
il Lighgathisiy
13 | CRA1274/2 | 1507, | GF- 01122004 | Mot 30.03.201 1.  Painecssin
nz2 2022 | 26 executed B 0L - Mot 2 DMarpct the
[ Page 36 of obtainoed respondent ot bn
Pradesp (Page | complaincy ! create any third
Yadav Vs 36 nl TC - Ha, party interest in the | I
Gresen compl 41,409,752 Propeny
Helght aint) 1 DPC [
Projects [Page 3 ol 4, Direct the
I repiy) regpindent
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Complaint no. 1360 of 2022 and 20 others

437 adjust the paltiment
Limited 5. fic AP = Hs aof [HRC fowards
42.02.088/- dues trom the
29004022 [ Pregpe comlainan
A6 ol [Puge 3 ul 5,  Direct the
compl reply} respandent to pay
aint} cost of fls
1,00,000; . menal
agony, harassment
N :.ﬂdﬁl]_ﬂl._l!:lnn.
14 | CR/1363/2 | 2207. | FF- * 24012017 | 30032018 - 1. Possession
OEz 203z D47 OC - Mot i DPC
[Pupge 3 al olstmined A Direct the
Vikender [Page 3 reply) respondent 1o adjst
Singh Vs of TC - Rx: the payment of [TRC
Gareen reply) 35,52,303)- towards dues friem
Height {Page & of the complainani
IFrojects 393 repiy] 4, Direct the
Private 8y i F Pespodedl no LW
Limidyed AP - Re credte any thind
[Page 3 3516722/ party Interest in the
08042023 ol [Page 4 ol priprty
reply) reply] 5 Litigation cosl
15 | Ciji384/1 | 2907 | GF- | OL1Z2014 | 2604.2017 | 30.03.201 - T. Possession
022 ae22 |omzy | SV S | Nt Sl OC-Mat |2 DPC
gma 4 | (Pape35 of gbtained. | 3. [Directthe
Rakesh [Fage 1 _rué} complaini} respandunt to sdjust
Kapoor & 34af | TC-Rx thie payment of DM
Fumal COmp | IBIRSETS - towards dues from
Hapaar Vs, talnt) the complabnim
Green 1 (Pagedol |4 Directthe |
Height L réply) respondent not L
Projects create amy third-
Private AF - RE party inbErsat in e
Lirmited 20,2752 1 prispuerty
5 Lingatinn cosd I
11032022 [Fage 4 of
reply] | A ——— ;
i6 | CRf1438/2 | 2907 | GF- 01122014 | or. | 30.03.201 1. Poasession
022 2022 (om0 | | executed | B : 1 Direct the
(Page 280f | 0r - Npt responding ne i
Andl Kumar (Page | complaint] ohitained croake aiy third
Siriha anad Zhaf ! party interest in the |
Amita comp TC-Rs POy
Sinha Vs laint}) 1&50.034/ | 3. OPC
Gereen . 4, Directthe
Height 199 [Page 29 of respondsnt 1
Projects s L. complaint | adjusl the paymani
Private al DPC towsirds
Lirmited [Page AP - Rs dues from the
28 of 16,23.545f complabnaiil
06042022 CHHmE - 5  DBarect the
Talnt) [Page 29 of respondent fo pay
campiaint] ot il B
(ETHRATAT 1 LT
sigomy, haranssind
_ il bigatiom
17 CH/1441/2 | 29.07 | GF - Li22014 | 0902201 | 30203201 | L Pussesdien
nz2 L0222 | 112 T B 2 Direci the
| l"E'EPfrﬂd.i‘H'. pasf 1o |
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2 GURUGRAM

Complaint no. 1360 of 2022 and 20 others

Reema Addir | 372 {Page 3 of OC-Mot | create third party
Ehanna lonal | sgof reply] st rights
And Pankaj | reply 3. D¥C
Khonpa ¥Ws | 1611 | [Page TC-Ha 4. [Mrect the
Groen 2022 | 3ol 29 TET15/ respanduml [
Height reply] - award perdenis
Frojects liggh Lbroal @ 4
Priviti AF - Ra proi, From tha daide ol
Limitad 29,44, 761/ Rl o
. amdaisnts ti
(.04 222 realization
] CRfI47442 | 2907 | FF- 0L12.101 | ZT.0L201 | 30.03.201 1 Possessan
022 2021 | 048 4 7 L - Z  [Direct the
[Page 36 OC - Not respondent fot Lo
Rahul Garg [Page | [Fage 35 T wistninead create third party
Ve Green | Addit | 41of | of ‘complaint |
Height jonal | comp | complaing) |} TC-Hs i DPC
Projects reply | laint) L 3552260/ | & [Hrect the
Private o7.11 At ips - respandent Lo
Limited Z0ZZ | 393 {Page 28 of geard pendenin
. sq. L camplaint] light btorost G001 8%
06042021 [ Ly p.a from the date nl
[FPage AP - Ru paymaeng of
41 of 3535459/ mmambE Eill
cormp - realidtion
laint]) [Puge 23 of |5 [Heecl the
gitripHidng | reEprlent Lo dad s
th payment ul 0T
lmwarths dues liaan
the compiabman
" B,  Litigation Cool
16 | CRj1525/2 | 29.07 | GF- | ©112.201 | 11.01.201 | 5005201 1. Poaseastun
022 2022 | 095 i Y 1 i} | B - L Direct the
1) P L - 0C - Not respodident ot i
Despak [Page | [Paged® | {(Page52of plrtningd create third party
Arora Vs 57of | ofreply) | complaint) rights
Groen AN ) TC- Ra i OPC
Height laint) Al3g6E8) | 4 Directthe
Projects | | - respandent to
Private 437 [Page & il mwart] pendenie
Lirmitod sg. L refply] light bmbermst & 1
gl frovim vhe date il |
18042022 {Poge AT - Ha g ol
57 of 426,350 Arwipants 1f|
comp . fulibli gl
laini] [(Page 4 ol 5. Dircct th
ropiy] respondent ta
wiljust the payment
all [FPC sawards
dises frium ihe
N B complainant
20 | CR/1563/2 | 22.07 | GF - 0112201 | 0303201 | 30.03.201 i.  Possessian
b2 2022 | 052A |4 7 B - 2 Direot the
) DC - Not respandett Lo il
Hesema (Page | (Page 36 {Page 37 albitmfped cancel the wnil
Tohatgl V= 42al | of of 3, [rect the
Green comp | complaint] | complaint TE - e respondoent Aol o
Height kalnt}) 42 65213)- croake third party
Projects righis
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HARERA
2. GURUGRAM

| Privane

Complaint no. 1360 of 2022 and 20 others

T 416 [ AP s, pic
Limited sq. it | 5649370/ | 5. Direct the
| [Page & of respondent to
18.04,2023 {Page rephy ) adjust the paymeni
A2 of of DPC fowards
comp diies from thi
taint]) ——: complaimint
21 CRAAE95/2 | 15.07 | FF= 0l.12.201 26.11.201 30.03.201 1 Possossion
m2a L0ZZ | 012A | 4 & B - 2 Darect the
0OC - Mot respondent o pol
Viknrm Jeet | Addit | [Pape | {(Page 33 [Page 23 obitwled cancel the wiit
Singh Malik | jonal | 3%0f | of of 3 Direct the
anid reply | comp | compliaint] | complaing TC- R respadibent not G
Siddurth 16,11 | laing) I 34.30587/ create third parh
Stmgh s L2022 = rights
Gredn 37E {Page 23of |4 DOPC
Height sq- f. coinglaint] | 5 Direct the
Projects respondent to
[Fago AP - Ra mil il thie pavrienl
04052022 39 af 3430587} af TVPL bawiarids
comp . dues from the
laint) {Page 23 od complalnan
‘ complaint
I l |

4. The aforesaid complaints were filed by the complainants against the promoter

on account of violation of the builder buyer's agreement executed between the
parties inter se in res ﬁem; of said units for not handing over the possession by
the due date. In some of the complaints, issues other than delay possession
charges in addition or independent issues have been raised and consequential
reliefs have been sought.

The delay possession charges to be paid by the promoter is positive abligation
under proviso to section 18{1) of the Act in case of failure of the promoter Lo
hand over possession by the due date as per builder buyer's agreement.

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upon the promoters, the allottees and the
real estate agents under the Act, the rules and the regulations made

thereunder.
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GUEUGW Complaint no. 1360 of 2022 and 20 others |

7. The facts of all the complaints filed by the complainants/ allottees are also
similar. Out of the above-mentioned cases, the particular's of lead case
CR/1360/2022 at serial no. 1 titled as Bhim Singh Yadavand Kulbhushan
Yadav Vs. M/s Green Heights Pvt. Ltd. are being taken into consideration for

determining the rights of the allottees qua delay possession charges, and other

reliefs sought by the complainants.
A. Unit and project related details
8. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

CR/1360/2022
S. | Particulars Details
N.
1. | Name of the project. “Baani Centre Point”, Sector - MI1D, |
Urban Comiplex, Manesar, Gurugram
2. | Project area 2.681 acres
3. Nature of the project Commercial
4. |DTCP license no. and |59 of 2009 dated 26.10.2009 valid upto
validity status 12.09.2020
5. | Name of licensee M/s Paradise System Pvt, Ltd.

6. |RERA Registered/ not | Registered vide regd no, 187 of 2017
registered dated 14.09.2017

v'GF - 039
T Unit no. i
nit n (Page 34 of complaint)

8. | Unitarea admeasuring 437 sq. ft.
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HARERA

GUR UGM Complaint no. 1360 of 2022 and 20 others
(Page 34 of complaint) -
9. | Date of booking 07.05.2013
(Page 34 of complaint)
10. | Date of allotment letter 01.12.2014
(Page 34 of reply)
11. | Buyer agreement 28.03.2017
(Page 35 of complaint)
12. | Possession clause | 2.1 Possession
' The possession of the said premises
shail be endeavored to be delivered
by the intending purchaser by
' tentative date of 30.09.2017 with a
grace period of 6 months beyond this
date subject to clause 9 and
completion of construction...
13. | Due date of possession 30.03.2018
(including  grace  period  being
unqualified)
14. | Total sale consideration | Rs. 42,44,720 /-
(Page 4 of reply)
15. |Amount paid by the|Rs. 42,44721/-
complainants (Page 4 of reply)
16. | Occupation certificate | Not obtained
/Completion certificate
Offer of possession Not offered

17
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- GU RUGRAM Complaint no, 1360 of 2022 and 20 others |

Facts of the complaint
The complainants have submitted as under:

That the complainants booked a commercial unit in the project by paying an
amount of Rs. 3,39,902/- dated 07.05.2013, towards the booking of the said
unit bearing no. GF-039, Ground Floor, in Sector M-1D, Gurugram, having
super area measuring 437 sq. ft. to the respondent dated 07.05.2013 and the
same was acknowledged by the respondent.

That the respondent sent an allotment letter dated 01.12.2014 1o
complainants confirming the booking the said unit and also mentioning the
moonshine reputation of the company and the location of project. Further,
providing the details of payment to be made by the complainants. Further
allotting a unit no. GF-039; Ground Floor, in Sector M-1D, Gurugram, having
super area measuring 437 sq. ft. in the aforesaid project of the developer for a
total sale consideration of the unmit ie. Rs. Rs42,54,524/- and other
specifications of the allotted unit and providing the time frame within which
the next installment was tobe-paid.

It is pertinent to mention here that an allotment letter was issued by
respondents after repeated reminders from the complainants and even after

delay of more than one year from the date of booking,

12.That a commercial space buyer's agreement was executed between the

complainants and respondent on 28.03.2017.

13. That furthermore, as per Section 13 of the RERA Act, 2016, a promoter cannot

accept/demand more than ten per cent of the cost of the apartment, plot, or
building as the case may be, as an advance payment or an application fee, from
a person without first entering into a written agreement for sale with such

person and register the said agreement for sale, under any law for time being
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in force. In present case respondents before entering into agreement for sale
collect sum of Rs. 23,24,461/- from the complainants in violation and against
the spirit of RERA Act, 2016.

That as per clause 2.1 of the buyer's agreement respondents agreed to deliver
the possession of the said unit on or before 30.09.2017 along with grace
period of & months. Therefore, due date of possession comes out to be
30.09.2017.

That as per demands raised and based on the payment plan as agreed upon
the complainants to buy the :aptigﬁgﬂ unit made the total payment of Rs.
42,02,213 /- against the total mns'l.'aeraﬁﬂh"nf Rs. 42 54,524 /-

That the complainants went to-theoffice-of respondent several times and
requested them to allow them to visit the site but it was never allowed saying
that they do not permitany buyer to visit the site during construction period,
once complainants visited the site but was not allowed to enter the site and
even there was no proper approach road. The complainants even after paying
amounts still received nothing in return but only loss of the time and money
invested by them.,

. That the complainants contacted the respondents on several occasions and

were regularly in touch with the respondent. The respondent was never able
to give any satisfactory response regarding the status of the construction and
were never definite about the delivery of the possession. Many times
complainants also raised issue of difference in total sale consideration of the
allotted unit but respondent never able to provide any satisfactory answer to
the complainants.

The complainants kept pursuing the matter with the representatives of the
respondent by visiting their office regularly as well as raising the matter to

when will they deliver the project and why construction is going on at such a
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slow pace, but to no avail. Some or the other reason was being given in terms
of shortage of labour etc. etc.

19. That the payment plan was designed in such a way to extract maximum
payment from the buyers viz a viz or done/completed. The complainants
approached the respondent and asked about the status of construction and
also raised objections towards non- completion of the project. It is pertinent
to state herein that such arbitrary and illegal practices have been prevalent
amongst builders before the advent of RERA, wherein the payment/demands/
etc. have not been transparent aﬁﬁ'bﬂ:emands were being raised without
sufficient justifications and maximum payment was extracted just raising
structure leaving all amenities/finishing/facilities/common area/road and
other things promised in the brochure, which counts to almost 50% of the
total project work.

2(). That the respondents have completely failed to honour their promises and
have not provided the services as promised and agreed through the brochure,
buyer agreement and the differentadvertisements released from time to time
Further, such acts of the resﬁnﬁdént*—i's" also illegal and against the RERA Act,
2016 and HRERA Rules, 2017.

21. That it is abundantly clearthat the respondents have played a fraud upon the
complainants and have cheated them fraudulently and dishonestly with a false
promise to complete the construction over the project site within stipulated
period. The respondent had further malalfidely failed to implement the buyer
agreement executed with the complainants. Hence, the complainants being
aggrieved by the offending misconduct, fraudulent activities, deficiency and
failure in service of the respondent is filing the present complaint.

22. The complainants has suffered a loss and damage in as much as they had

deposited the money in the hope of getting the said Unit for commercial
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purposes. They have not only been deprived of the timely possession of the

said Unit but the prospective return they could have got if they had invested

in fixed deposit in bank. Therefore, the compensation in such cases would

necessarily have to be higher than what is agreed in the buyer agreement

C. Relief sought by the complainants:

23. The complainants have sought following relief(s):

.

il.

1ii.

iv.

vi.

vil,

Direct the opposite party not to create any third-party interest in
the property.

Direct the opposite party to'pay interest at the prescribed rate for
every month of delay from the due date of possession till date of
offer of possession.

Direct the opposite party to pay interest so accrued from the date
of delivery of the possession till date of order within 90 days from
the date of order.

Direct the oppesite party to adjust the payment of DPC towards
dues from the complainant,

Direct the oppasite party to pay subsequent interest by 10 of
every succeeding month till offer of pessession.

Direct the opposite party to provide possession of the flat with all
amenities as assured in the brochure and as promised at the time
of booking of the flat, as soon as possible.

Direct the opposite party to ensure good quality workmanship and

material and peaceful possession of the flat

24. On the date of hearing, the authority explained to the respondents/promoters

about the contraventions as alleged to have been committed in relation to

section 11(4) (a] of the Act to plead guilty or not to plead guilty
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Reply by the respondents

The respondents have contested the complaint on the following
grounds:

That a collaboration agreement dated 30.03.2013 was entered into between
M/s Paradise Systems Pvt. Ltd. as the original landholder and Green Heights
Projects Pvt. Ltd., as the Developer. That various permissions were sought
from different authorities by the original landholder and the development was
undertaken by the respondent consequent to those permissions and the
commercial project is constructed on the subject land by the respondent duly
following the norms and compliances as per law.

That the project namely “Baani Center Point” was registered with Haryana
RERA, registration no.- 187 of 2017 dated 14/09,/2017.

That the present dispute is sub judice before the Hon'ble Supreme Court of
India and the Hon'ble Supreme Court has ordered a status guo in the
construction of the project on.a clarification application filed by the state of
Haryana in the matter of Rameshwar Vs, State of Haryana & Ors. CA B788 of
2015.

That the present case is also not maintainable as the ‘delay’ is not attributable
due to the fault of the respondent but falls under force majeure, due to the
Supreme Court order for stay on development by the Hon'ble Supreme Court
of India in l.A. No 93822 of 2019 in M.A 1175 of 2019 in CA 8788 of 2015 in
Rameshwar Vs. State of Haryana & Ors.

29.That it is also pertinent to mention here that between the periods of

24.04.2015 till the final decision in the case of Rameshwar & Ors. vs. State on
12.03.2018 M/s. Paradise Systems Pvt Ltd. was ordered by the Hon'ble

Supreme Court of India to stay any construction on the impugned land. The
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said stay order continued upto the decision in the said matter on 12.03.2018

and the Government (while renewal of license) ordered to consider the period
during which the order of the Hon'ble Supreme Court of India regarding ban
on construction activity was in force, to be treated as zero period.

That based on the decision of the Hon'ble Supreme Court of India in
Rameshwar V5. State of Haryana & Ors. CA 8788 of 2015, the M/s. Paradise
Systems Pvt. Ltd. approached HSIIDC for renewal of license to begin
construction which was granted to them on 23.07.2018 and therealter the
Respondent has developed the said project which is almost complete and was
left for finishing works and l;aterin.i‘é'unt'ﬂ the Hon'ble Supreme Court was
pleased to pass the status quo orderson 13.10.2020.

That in after the passing of the judgement of the Hon'ble Court in Rameshwar
Vs. State of Haryana & Ors. CA B788 of 2015 dated 12.03.2018 the HSIIDC filed
an application in the Hon'ble Supreme Court of India dated 01.07.2019
through L.A. No, 93822 0f 2019 in C.A. No. 8788 of 2015 being “Application for
Clarification of Final Judgement dated 12.03.2018 passed by this Hon'ble Court”,
It is submitted that the Hon'ble Supreme Court through its order dt
13.10.2020 again put an injuniction on further construction of projects of the
parties to the said case including M /s. Paradise Systems Pvt Ltd. project of
Baani Centre Point.

That the respondent has almost completed the construction of the project and
the commercial colony, on the subject land. The respondent is prohibited
under the orders of the court to complete the said project. It is submitted that
not completing the construction of the project is not due to the mala-fide
intentions of the respondent but rather in compliance of a judicial order of the
Apex Court.

All other averments made in the complaints were denied in toto.
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34. Copies of all the relevant documents have been filed and placed on the record.

E.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of those undisputed documents and submissions made by the
parties.

Jurisdiction of the authority

35, The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaints for the reasons given below:

E.lI Territorial jurisdiction

36. As per notification no. 1/92,/2017-1TCP dated 14.12.2017 issued by the Town

37.

and Country Planning Department, the jurisdiction of Haryana Real Estate
Regulatory Authority, Gurugram ‘shall be entire Gurugram district for all
purposes with office situated in Gurugram. In the priesent case, the project in
question is situated within the planning area of Gurugram district. Therefore,

this authority has complete territorial jurisdiction to deal with the present

complaints.
E.llSubject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the assoctation of allottees,
as the case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common oreas to the
association of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

Page 19 0l 37



HARERA

@RUGW Complaint no. 1360 of 2022 and 20 others

34(f) of the Act provides to ensure compliance of the obligations cast upon
the promaters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.
38. S0, in view of the provisions of the Act of 2016 quoted above, the authority has
complete jurisdiction to decide the complaints regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later
stage.

F. Findings on the objections raised by the respondent

39. The respondent took a plea that as per the Clause 9 - Force Majeure of the
builder buyer agreement “thed ntﬂnding seller shall not be held responsible or
liable for failure or delay in performing any of its obligation or undertakings
as provided for in this agreement, if such performance is prevented, delayed
or hindered by “"court orders” or any other cause not within the reasonable
control of the intending seller”. Therefore, as the project “Baani Centre Point”
was under stay orders of the Hon'ble Supreme Court of India for 7 years 3
months (24/04/2015 T0 21/07/2022) which was beyond the respondent’s
reasonable control and because of this no construction in the project could be
carried during this period. Hence, there is no fault of the respondent in delayed
construction which has'beenconsidered by DTCP and RERA while considering
its applications of considering zero period, renewal of license and extension
of registration by RERA. Due to reasons stated hereinabove it became
impossible to fulfil contractual obligations due to a particular event that was
unforeseeable and unavoidable by the respondent. It is humbly submitted that
the Stay on construction order by the Supreme Court is clearly a "Force

Majeure” event, which automatically extends the timeline for handing over
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possession of the unit. The Intention of the Force Majeure clause is to save the

performing party from consequences of anything over which he has no
control. It is no more res integra that force majeure is intended to include risks
beyond the reasonable control of a party, incurred not as a product or result
of the negligence or malfeasance of a party, which have a materially adverse
effect on the ability of such party to perform its obligations, as where non-
performance is caused by the usual and natural consequences of external
forces or where the intervening circumstances are specifically contemplated.
Thus, it was submitted that the delay in construction, if any, is attributable to
reasons beyond the control of the ;'é‘sglun dentand as such the respondent may
be granted reasonable extension in terms of the buyer agreement.

40. The complainant states that in the latest judgment M/s Newtech Promoters &
Developers Pvt. Ltd. vs. State of UP & Ors, Ete. (Supra), which is the
authoritative landmark judgment of the Hon'ble Apex Court with respect to
the interpretation of the provisions of the Act, the Hon'ble Apex Court has
dealt with the rights of the allottees to seek refund and delay possession
charges as referred under Section 18({1)(a) of the Act. The Hon'ble Apex Court
has laid down as under:-

"253. The ungualified right of the allottee to seek refund referred under Section
18(1)(a) and Section 19(4) of the Act is not dependent on any contingencies or
stipulations thereof. It uppears that the législature has consciously provided this
right of refund on demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession af the apartment, plot or building within the
timestipulated under the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which is in either way not attributable to the
atlottes/home buyer, the promoter is under an obligation ta refund the amount on
demand with interest at the rate prescribed by the State Government including

compensation in the manner provided under the Act with the proviso that if the
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aliottee does not wish to withdraw from the project, he shall be entitled for interest
for the period of delay till handing over possession at the rate prescribed.”

Thus, the allottee has unqualified right to seek delay possession charge
referred under section 18 of the Act, which is not dependent on any
contingencies. The right of delay possession charge has been held to be as an
uncenditional absolute right to the allottee, if the promoter fails to give
possession of the apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events, On the contrary,
the respondent states that Paragmpﬁﬁ of the Newtech judgment is a general
cbservation by the Hon'ble Supreme Court as 'Obiter dictum’ and not 'ratio
decidendi’.

In this regard, the Authority is of view that even though the contents of Para
25 of the order passed by the Hon'ble Supreme Court in the case of M/s M/s
Newtech Promoters & Developers Pvt. Ltd. vs. State of UP & Ors. Ete. does not
form part of the directions:but it cannot be denied that an interpretation of
sections 18(1) and 19(4) has been rendered in the order in para 25 in
unequivocal terms with respect to the statutory rights of the allottee. Further,
the pivotal issue arises from the builder's actions during the period between
24.04.2015 to 1.032018 in question thatis despite claiming force majeure due
to external impediments, the builder continued construction activities
unabated thereafter concurrently received payments from the allottees and
even executed buyer's agreement during that time. This sustained course of
action strongly suggests that the builder possessed the capability to fullill
their contractual obligations despite the purported hindrances. Therefore, the
builder cannot invoke Force Majeure to justify the delay and consequently,
cannot seek an extension based on circumstances within their control
However, during the period 13.10.2020 to 21.07.2022, there were specific
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directions for stay on further construction/development works in the said

project passed by the Hon'ble Supreme Court of India in M.A No. 50 of 2019
vide order dated 21.07.2022 which was in operation from 13.10.2020 to
21.07.2022 and there is no evidence that the respondent did not comply with
such order. The Authority observes that during this period, there was no
construction carried out in the project nor any demands made by the
respondent from the allottees. In view of the above, the promater cannot be
held responsible for delayed possessian interest during this period. Therefore,
in the interest of equity, no interest shall be payable by the complainant as
well as respondent from 13.10.2020 to 21.07.2022 in view of the stay order of
Hon'ble Supreme Court on further construction /development works on the

said project
. Findings on the relief sought by the complainants

G.1 Direct the opposite party not to create any third-party interest in
the property.

.11 Direct the opposite party to pay interest at the prescribed rate for
every month of delay from the due date of possession till date of offer
of possession.

G.111 Direct the opposite party to pay interest so accrued from the date
of delivery of the possession till date of order within 90 days from the
date of order.

G.IV Direct the opposite party to adjust the payment of DPC towards
dues from the complainant.

G.V Direct the opposite party to pay subsequent interest by 10%™ of
every succeeding month till offer of possession.

G.VI Direct the opposite party to provide possession of the flat with all
amenities as assured in the brochure and as promised at the time of
booking of the flat, as soon as possible.

G.VII Direct the opposite party to ensure good quality workmanship
and material and peaceful possession of the flat.
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The above mentioned reliefs no. G.I, G.I1, G.IIL, G.IV, GV, G.VI & G.VII as sought
by the complainant is being taken together as the findings in one reliet will
definitely affect the result of the other reliefs and these reliefs are
interconnected

It is noted that In the complaints no. 1360/2022, Cr No. 1096/202Z, Cr. No.
1098/2022, Cr. No. 111572022, Cr. No. 1160/2022, Cr. No. 1168/2022, Cr.
1172/2022, Cr. 1182/2022, Cr, No. 1232/2022, Cr. No. 1274/2022, Cr. No.
1363/2022, Cr No. 1384/2022, Cr. No. 1438/2022, Cr. No. 1441,/2022, C. No,
1474/2022, Cr. No. 1525/2022, GF, No. 1563/2022 and 1595/2022, the
complainants initially sought the relief of refund. However, on 09.08.2022,
the complainants moved an application for amendment of the relief to delay
possession charges. Dﬁ 19.06.2024, the respondent filed a reply to the
application dated 09.08:2022, stating that they have no objection to the
amendment of the relief sought by the complainants from a refund to delay
possession charges. The respondent requested that the matter be heard
afresh, focusing solely ‘en the-new relief of delay possession charges.
Arguments were heard and thesaid application was allowed on 23.07.2024.
That the complainant has stated thatthestay on Construction was on Paradise
Systems Pvt. Ltd. and not en Green Heights Pvt Ltd. as the agreement was
executed between the later one and nowhere the name of Green Heights is
mentioned in the alleged stay order. It further states that payment was
collected by respondent in the mode of construction linked plan and
respondent was sending demand letters even when the alleged stay was there
and hence no relief of zero period may be extended to the respondent. The
counsel for the complainant that zero period allowed by Directorate of Town

and Country Planning (DTCP) is for limited purpose of renewal of license and
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Directorate of Town and Country Planning (DTCP) orders cannot dilute the

builder buyer agreement.

44, The complainant further states that during the stay period the respondent-

45.

46.

builder had collected the payment in the mode of construction linked plan
from the allottees and even executed the buyer’s agreement during that
period. He further submits that the respondent-builder sent construction
updates to the allottees and also revised the building plans during the said stay
period. Moreover, the 312 acres of the-project land would be acquired by the
HSIDC if it falls under section 4 andseﬂmn 6 of Land Acquisition Act, 1894
which is not the case.

On the contrary, the cﬂu:ﬁel«.fﬂrﬂ:&mﬂpunﬂent states that the land on which
Baani Center Point Project is constructed was notified in Section 4 Notice
dated 27 August 2004 and the details of this land are mentioned on Page No.
05 of the Section 4 notice of the Land Acquisition Act, 1894, Notification. This
land was not in Section & Natification dated 25 August 2005. vide judgement
dated 21 July 2022, the Supreme Court in para 32, specifically passed
directions that the lands which were not notified in Section 6 notification and
there was no transfer during the period 27 August 2004 to 29 |anuary 2010
and were not part of the deemed award. HSHDC filed an application for
clarification on 01 july 2019, fer inclusion of this land parcel also in the
deemed award, however, subject to payment of penalty this land parcel was
exempted from deemed award.

Further, the respondent states that a collaboration agreement dated
30.03.2013 was entered into M/s Paradise Systems Pvt. Ltd. being the original
landholder and Green Heights Projects Pvt. Ltd,, being the Developer for the
project namely “Baani Center Point”, Thereafter, the construction was

initiated in the project and during that process a letter was received from
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Directorate of Town and Country Planning directing to stop the construction
in compliance of the Injunction Order from the Hon'ble Supreme Court of India
dated 24.04.2015. Thereafter the respondent builder approached the Hon'ble
Supreme Court of India for the clarification of the stay order as to whether it
is applicable to the land and license however Supreme Court directed it to
approach DTCP for clarifications. The respondent builder approached DTCP
vide various representations however DTCP did not take any decision as the
matter was pending in the Supreme Court. It was further represented by DTCP
that the original files in respect ufiaa'fﬂ 'ﬁurtfnns of entire 912 acres have been
taken by Central Bureau of lnv&sﬂéﬁﬁﬁhﬁfﬂll the projects and till original files
are returned by CBI, DTCP will net be in a position to provide clarification in
respect of various representations The Landowner then approached Punjab
and Haryana high court for directions to CBl to handover original files in
respect of the project of respondent and the High Court by order dated
27.03.2017 passed appropriate directions. It is pertinent to mention here that
between the periods of 24.04.20151ill 12.03.2018, the Hon'ble Suprems Court
of India had passed directions in respect of 912 Acres of land in 3 Villages
including the land wheéfe the present project (Baani Center Point) is
constructed. That vide judgement dated 12.03.2018, the project ol
Respondent was not included in tainted projects which clearly meant that
respondent could commence construction subject to renewal of licenses and
other permissions. Shortly after the stay was lifted on 12.03.2018, M/s
Paradise Systems Pvt. Ltd. approached DTCP for renewal of license to begin
construction which was granted to them on 23.07.2018 and thereafter the
respondent has developed the said project which is almost complete and was

left for some finishing works and interiors, It shall be pertinent to mention
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that while renewing the license the entire period of 24.04.2015till 12.03.2018
was exempted as Zero period by DTCP,

47. later on, the HSIIDC filed an application in the Hon' ble Supreme Court of India
dated 01.07.2019 through M.A. No. 50 of 2019 in the matter of Rameshwar Vs.
State of Haryana & Ors. CA B788 of 2015 being " Application for Clarification
of Final Judgment dated 12.03.2018 passed by this Hon' ble Court” It is
submitted that the Hon'ble Supreme Court through its order dated

13.10.2020 again granted an injunction on further construction of projects of
the parties to the said case including M/s. Paradise Systems Pvt. Ltd. project

of Baani Center Point. The relevant portion of the said order stated that: -

Mﬂﬂwwwmm hnally through the

recent judgment on 21.07.2022, the stay on construction was cleared by the
Hon'ble Supreme Court of India in M.A. 50 of 2019 in the matter of Rameshwar
Vs. State of Haryana & Ors. CA 8788 of 2015. vide letter dated 26.07.2022 the
complainant was informed that the project has been cleared from stay on
construction and creation of third-party interests, by Supreme Court vide
order dated 21.07.2022. The respondent vide letter dated 25.07.2022 has also
applied for renewal of license and other permissions from DTCP which |s
awaited. It is also impertant to mention that the project was registered with
RERA vide registration no. 187 of 2017 and after the judgment of Supreme
Court the respondent has filed an application for extension of the registration
under section 7 sub clause 3 dated 04.08.2022.
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After consideration of all the facts and circumstances, authority is of view that
the matter concerns two distinct periods: from 24.04.2015 to 12.03.2018 and
from 13.10.2020 to 21.07.2022. The respondent collected payments and
executed buyer's agreements during the first period, ie. 24.04.2015 o

12,03.2018, which indicates their active involvement in real estate
transactions. Further, it is important to note that during the “stay period”, the

respondent -builder raised demands which are reproduced below as:

Demand Raised On Demand Eil;a_&_ﬂﬂ Account OF
01.12.2014 Eumnmmﬁ'mtﬁfmrk atsite
il 03.11.2015 On-laying of raft
3.02.2016 On cﬁmngcuranhhamaﬁ roof raft
08.08.2016 VAT -
fi 11.04.2016 On casting of 28 basement roof slab
20.12.2016 © | On casting of 1% basement roof slab
10.05.2017 [n casti ng of 4% roof slab plus 2 floor roof slab
10.10.2017 ‘On start of brick work

As per afnremenl:iuned-.dﬂtails,-the-respﬁndmt has raised the demands during
the period in which 'stay’ was imposed. Also, the builder continued
construction activities unabated theceafter concurrently received payments
from the allottees and even executed buyer's agreement during that time. This
sustained course of action strongly suggests that the builder possessed the
capability to Fulfill their contractual obligations despite the purported
hindrances. Hence, granting them a zero period for the purpose of completion
of the project would essentially negate their involvement and the actions they

took during that time. Therefore, it is justifiable to conclude that the
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respondent is not entitled to a zero period and should be held accountable for

their actions during the stay period.

50. However, during the period 13.10.2020 to 21.07.2022, there were specific

51

directions for stay on further construction/development works in the said
project passed by the Hon'ble Supreme Court of India in M.A No. 50 of 2019
vide order dated 21.07.2022 which was in operation from 13.10.2020 to
21.07.2022 and there is no evidence that the respondent did not comply with
such order. The Authority observes that During this period, there was no
construction carried out in the ﬂi’ﬂ]ﬂﬂt nor any demands made by the
respondent from the allottees.In wew of the above, the promoter cannot be
held responsible for delayed possessioninterest during this period. Therefore,
in the interest of equity, no interest shall be payable by the complainant as
well as respondent from 13.10.2020 to 21.07.2022 in view of the stay order
Hon'ble Supreme Courtion further construction/development works on the
said project.
In all the complaints, the allottees intend to continue with the project and are
seeking delay possession charges as provided under the proviso to section
18(1) of the Act. Section lﬁ{ll-prﬂﬁﬁ'sp reads as under:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is ungble to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be pald, by the promaoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed ™

52, Clause 2.1 of the flat buyer's agreement provides the time period of handing

over possession and the same is reproduced below:

"2.1. Possession
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The possession of the said premises shall be endeavored to be delivered by
the Intending purchoser by tentative date of 30.09.2017 with a groce
period of 6 months beyond this date subject to clause 9 and completion of
construction...” (Emphasis supplied)

Admissibility of delay possession charges at prescribed rate of interest:

The complainants are seeking delay possession charges. Proviso to section 18
provides that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section 12,
section 18 and sub-section [4) and subsection (7) of section 19]
(1) For the purpase of proviso to séction 12; section 18; and sub-
sections (4) and [7)af section 19, the “interest at the rate prescribed”
shall be the StaceBank of India highest marginal cost of lending rate
+2%.:

Provided thatin case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmurk
lending rutes which the State Bank of India may fix from time to time
for lending to the general public,

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per websiteé of the State Bank of India i.e, https://sbi.co.n,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 23.07.2024 is
9%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11%.

The definition of term ‘interest’ as defined under section (za) of the Act
provides that the rate of interest chargeable from the allottee by the promaoter,

in case of default, shall be equal to the rate of interest which the promoter shall
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be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

“(za) "interest” means the rates of interest payable by the promoter

or the allottee, as the case may be.

Explanation. —For the purpose of this clouse—

(i) the rate of interest chargeable from the allottee by the
pramater, in case of defoult, shall be equal to the rote of interest
which the promoter shall be liable to pay the allottee, in case of
default

(ii] theinterest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thergaf
till the date the amount ar part thereaf and Interest thereon Is
refunded, and the interest payoble by the allottee to the
promoter shall be from the date the allottee defouits in payment
to the promoter till the dote it Is paid;”

57. On consideration of the documents available on record and submissions made
by both the parties regarding contravention of provisions of the Act, the
authority is satisfied that the respondents is in contravention of the section
11(4)(a) of the Act by net handing over possession by the due date as per the
agreement. By virtue of clause 2.1 of the agreement executed between the
parties on (01.03.2017, the due date of possession comes out to be 30.03.2018
including grace period being unqualified.

58. It is pertinent to mention:over hepethat even aftera passage of more than 7
years (i.e, from the date of buyer agreement till date) neither the construction
is complete nor the offer of possession of the allotted unit has been made to
the allottee by the respondent/promoters. The authority is of the view that
the allottee cannot be expected to wait endlessly for taking possession of the
unit which is allotted to him and for which he has paid a considerable amount
of money towards the sale consideration. Further, the authority observes that
there is no document placed on record from which it can be ascertained that
whether the respondents have applied for occupation certificate/part

occupation certificate or what is the status of construction of the project.
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Hence, this project is to be treated as on-going project and the provisions of

the Act shall be applicable equally to the builder as well as allottees.
Accordingly, the non-compliance of the mandate contained in section 11(4)(a)
read with proviso to section 18(1) of the Act on the part of the respondent is
established. As such, the allottees shall be paid, by the promoter, interest for
every month of delay from due date of possession i.e., 30.03.2018 till vahd
offer of possession after obtaining occupation certificate from the competent
Authority or actual handing over of possession whichever is earlier, as per
section 18(1) ofthe Act of 2016 read with rule 15 of the rules. No interest shall
be payable by the respondent-as well as complainant from 13.10.2020 to
21.07.2022 in view of judg_emmt-nfﬂun'hia Supreme Court wherein this was
explicitly instructed to cease any fartherdevelopment in the project.

In Cr no. 1232-2022, the respondent entered into a Mol with the
complainant to pay the assured returns. As per clause 2 of the Mol dated
06.09.2013, the respondent undertook to pay investment return every month
till the date when offer of possession for fitouts is given by the first party. It s
important to note that the complainants initially sought the relief of refund
However, But on 09.08.2022, the complainants moved an application and
changed the relief to delay possession charges. On 19.06,2024, the respondent
filed a reply to the application dated 09,08.2022, stating that they have no
objection to the amendment of the relief sought by the complainants from a
refund to delay possession charges, The respondent requested that the matter
be heard afresh, focusing solely on the new relief of delay possession charges.
Considering the abovementioned arguments, the said application was allowed
on 23.07.2024.

After consideration of all the facts and circumstances, the respondent is

directed to pay interest to each of the complainant(s) against the paid-up
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amount after adjustment of assured return paid to the complainant , if any, at

the prescribed rate of interest i.e,11% p.a. for every month of delay from the
due date of possession 30.03.2018 till valid offer of possession after obtaining
occupation certificate, plus two months or actual handing over of possession,
whichever is earlier as per proviso to section 18(1) of the Act read with rule
15 of the rules. No interest shall be payable by the respondent as well as
complainant from 13.10.2020 to 21.07.2022 in view of judgement of Hon' ble
Supreme Court wherein this was explicitly instructed to cease any further
development in the project.

In Cr. No. 1274/2022 and 1438/2022, the complainant states that
respondent-builder till date has failed to execute buyer's agreement in favour
of the complainant. After consideration of all the facts and circumstances, the
respondent-builder is directed to execute buyer’s agreement within a period
of 30 days from the date-of this order.

In Cr. No. 1160/2022, the complainant sought the relief w.r.t. provide layoul
plan. The Authority observes that thatas per Section 11(3](a) of the RERA Act
of 2016, developers are mandated to provide allottees with sanctioned plans,
layout plans, and specifications at the time of booking and the issuance of the
allotment letter. This disclosure ensures that homebuyers have
comprehensive information about the proposed project from the outset. So,
the respondent-builder is directed to provide all the necessary approvals
obtained from the competent authority to the complainant.

G.VIII GST

In CR no. 1160-2022 and 1206-2022, it is contended on behalf of complainants
that the respondent raised an illegal and unjustified demand towards GST. It
is pleaded that the liability to pay GST is on the builder and not on the allottee.

But the version of respondents is otherwise and took a plea that while booking
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the unit as well as entering into flat buyer agreement, the allottee agreed to

pay any tax/ charges including any fresh incident of tax even if applicable
retrospectively. It is important to note that the possession of the subject unit
was required to be delivered by 30.03.2018 and the incidence of GST came
into operation thereafter on 01.07.2017. The authority is of view that the due
date of possession is after 01.07.2017 i.e. date of coming into force of GST, the
builder is entitled for charging GST wef 01.07.2017. The promoter shall
charge GST from the allottees where the same was leviable, at the applicable
rate, if they have not opted for composition scheme subject to furnishing ol
such proof of payments and relevant details.
G.IX HVAT

65.InCRno.1160-2022 and 1206-2022, it is contended on behalf of complainants
that the respondent raised an illegal and unjustified demand towards VAT. [t
is pleaded that the liability to pay VAT is on the bullder and not on the allottee.
But the version of respondent is otherwise and took a plea that while booking
the unit as well as entering into flat buyer agreement, the allottee agreed to
pay any tax/ charges including any fresh incident of tax even il applicable
retrospectively. The promoter shall charge VAT from the allottees where the
same was leviable, at the applicable rate, if they have not opted for
composition scheme. However, iIf composition scheme has been availed, no
VAT is liveable. Further, the promoter shall charge actual VAT from the
allottees/prospective buyers paid by the promoter to the concerned
department/authority on pro-rata basis i.e. depending upon the area of the
flat allotted to the complainant vis- a-vis the total area of the particular project.
However, the complainant(s) would also be entitled to proof of such payments
to the concerned department along with a computation propoertionate to the

allotted unit, before making payment under the aforesaid heads
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G.X Compensation:

66. The complainant in the aforesaid relief is seeking relief w.r.t compensation.
Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech
Promoters and Developers Pvt. Ltd. V/s State of UP & Ors. (Civil appeal nos.
6745-6749 of 2021, decided on 11.11.2021), has held that an allottee is
entitled to claim compensation under sections 12, 14, 18 and section 19 which
is to be decided by the adjudicating officer as per section 71 and the quantum
of compensation shall be adjudged by the adjudicating officer having duc
regard to the factors mentioned in séction 72. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of compensation.
G.XI Holding charges:

67.The respondent is mot entitled to claim holding charges from the
complainant(s) /allottee(s) at any point of time even after being part of the
builder buyer's agreement as per law settled by Hon'ble Supreme Court in
Civil appeal nos. 3864-3889/2020 decided on 14.12.2020

H. Directions of the authority

68. Based on above determination of the authority and acceptance of report of the
committee, the authority hereby passes this erder and issues the following
directions under section 37 of the Act in respect all matter dealt jointly to
ensure compliance of obligations cast upon the promoter as per the function

entrusted to the authority under section 34(f):

i. The respondent is directed te pay interest to each of the
complainant(s) against the paid-up amount at the prescribed rate ol
interest i.e.,11% p.a. for every month of delay from the due date ol
possession 30.03.2018 till valid offer of possession after obtaining

occupation certificate, plus two months or actual handing over o
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possession, whichever is earlier as per proviso to section 18(1) of the
Act read with rule 15 of the rules. No interest shall be payable by the
respondent and complainant from 13.10.2020 to 21.07.2022 in view
of the stay order Hon'ble Supreme Court on further
construction/development works on the said project.

The arrears of such interest accrued from due date of possession of
each case till the date of this order by the authority shall be paid by the
promoter to the allottees within-a:period of 90 days from date of this
order and interest for Evﬂi'}ﬁf‘rﬁduth of delay shall be paid by the
promoter to allottee(s) before 10 of the su bsequent month as per rule
16(2) of the rules.

The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed peried.

The respondent-builder is directed not to charge anything which is not
part of buyer agreement.

The respondent is ﬂire‘;tg‘d- to offer the pessession of the allotted unit
within 30 days after ebtaining occupation certificate from the
competent authority. The complainants w.r.t. obligation conlerred
upon them under section 19(10) of Act of 2016, shall take the physical
possession of the subject unit, within a period of two months of the
occupancy certificate.

The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate Le, 11% by the
respondents/promoters which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default e, the
delayed possession charges as per section 2(za) of the Act. No interest

shall be payable by the respondent and complainant from 13.10.2020
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to 21.07.2022 in view of the stay order Hon'ble Supreme Court on
further construction/development works on the said project.

vii. Holding charges: The respondent is not entitled to claim holding
charges from the complainant(s)/allottee(s] at any point of time even
after being part of the builder buyer's agreement as per law settled by

Hon'ble Supreme Court in Civil appeal nos. 3864-3889 /2020 decided
on 14.12.2020.

69, This decision shall mutatis mutandis apply to cases mentioned in para 3 of this
order. ek

70. Complaints stands disposed off. True ;:erriﬂ&d copy of this order shall be
placed in the case file of each matter,

71, Files be consigned to registry.

b | I”'. T N _.'Jﬁ'--.t;ﬁ y 1'."-*- M= =
(Ashok Sangwan)  (Sanjeev Kumar Aro (Vijay Kumar Goyal)
Member Member Member
u ‘E»L/
(Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 23.07.2024
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