DEEPANSHU SINGLA

Legal Assistant

i HARERA
2 GURUGRAM

Complaint No. 2094 of 20191

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. 3 2094 of 2019
First date of hearing : 04.09.2019
Date of decision 3 04.09.2019

Ms. Ishwer Devi Chhabra

R/o: H. No. 1184/1, 1st Floor, Arjun Nagar, Kotla

Mubarakpur, New Delhi-110003 Complainant

Versus
M/s Ansal Housing & Construction Ltd.

(through its Chairrnan/Managing Director)

Also at: 15 UGF, Indra Prakash, 21, Barakhamba Respondent
Road, New Delhi-110001

CORAM:

Dr. K.K. Khandelwal Chairman
Sh. Samir Kumar Member
Sh. Subhash Chander Kush Member
APPEARANCE:

Sh. .M. Chhabra Husband of complainant in

person
Advocate for respondent

ORDER

Mrs. Meena Hooda

A complaint dated 14.05.2019 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainant Ms. Ishwer Devi
Chhabra, against the promoter M/s Ansal

Housing &
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agreement executed on 05.10.2013 in respect of apartment
described below in the project ‘Ansal Heights 86’, Sector 86,
Gurugram for non-fulfilment of obligations of the promoter

under section 11(4)(a) of the Act ibid.

Since, the flat buyer’s agreement has| been executed on
05.10.2013 i.e, prior to the commencement of the Act ibid,
therefore, the penal proceedings cahnot be initiated
retrospectively. Hence, the authority has é:lecided to treat the
present complaint as an application for .:non-compliance of

statutory obligation on the part of the promoter/respondent

in terms of section 34(f) of the Real Estate (Regulation and

Development) Act, 2016,
The particulars of the complaint case are as under-: -
Nature of project: Group Housing Colony

DTCP licence no. 48 0f 2011 dated 29.05.2011

RERA registration: Not registered

- Name and location of the project

“Ansal Heights, 86",
Sector-86, Gurugram
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Project area 512.843 acres (as per
agreement pg. 33 of the
complaint)

iii. | RERA Registered/ not registered, Not registered
iv. | Apartment/unit no. -1205
V. | Apartment measuring 1360 sq. ft. ~
Vi. | Date of execution of flat buyer’s | 05.10.2013
agreement ot
vil. | Payment plan Construction linked |
ayment plan
viii. | Total sale consideration Rs. 54,90,844/-
(As per the payment
plan annexed with the
agreement on pg. 48 of
the complaint) /
ix. | Total amount paid by the Rs.49,44,415/-7
complainant [413 per the call notice
dated 30.06.2015 on pg.
16 of the complaint)
|
|
Note: No SOA has been
annexed in the paper-
book
X. | Due date of delivery of 05.10.2017
Possession as per clause 31 of
flat buyer’s agreement Note: No building plan
(42 months + 6 months grace approval/environmenta
period from the date of clearance/other
execution of agreement or from approvals have been
the date ofobtaining all the annexed. Therefore, the
required sanctions and du?‘? date is calculated
approvals necessary for from the date of
commencement of construction, | agreement i.e.
whichever is later) 05.10.2013
Xi. | Delay in handing over 1 year, 10 months and
possession till date of this 30 days
decision, i.e. 04.09.2019 _
Xil. | Penalty clause as per the said Clause 37 of the
flat buyer’s agreement agreement i.e, Rs.5/- pe
sq. ft. per month of the
L Super area for any delay

in offering possession.
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The details provided above have been checked on the basis of
the record available in the case file which has been provided
by the complainant and the respondent. A flat buyer’s
agreement dated 05.10.2013 is available on record for the
aforesaid apartment. As per clause 31 of the flat buyer’s
agreement the possession of the subject unit was to be
delivered by 05.10.2017. Neither the respondent has delivered
the possession of the said _u_nit:_till date to the complainant nor
it has paid any compensatio.h @ Rs.5/- pe!' sq. ft. per month of
the super area of the said villa for the period of delay as per
clause 37 of flat buyer’s agreement ;dated 05.10.2013.
Therefore, the promoter has not fulfilled its obligation under

section 11(4)(a) of the Act ibid.

Taking cognizance of the complaint, thl_e authority issued
notice to the respondent on 15.05.2019 f:or filing reply and
dppearance. The case came up for hearing on 04.09.2019 The
reply filed by the respondent on 04.06.2019 has been perused
by the authority.,

=
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FACTS OF THE COMPLAINT
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The complainant submitted that on 29.12.2011, she applied to
the respondent by signing a prescribed application form for
allotment of a flat admeasuring 1360 sq. ft. at the original basic
price of Rs. 3,341.65/- per sq. ft, but later builder added car
parking of Rs. 3,00,000/~.in\’lche total basic price and calculated
the per sq. ft. rate of Rs. 3_,-6.65_.‘59/— and brought sale price to

Rs. 49,46,644/-

The complainant submitted that the deve:Llcper cannot charge
for car parking if provided it in the open iwithout three walls
and roof on it or in the basement of the building. It has been
termed as common area in the judgement for which he can't
charge. The developer may kindly be directed to refund me Rs,
3,00,000/- or revert back to the original %cost of booking i.e.

3341.65. This action of builder can be termed as cheating if he

does not revert back to the original booking rate of flat,

The complainant submitted that as per clause 31 of flat buyer’s
agreement, the respondent should have offered possession
within 42 months from date of signing of agreement or from

the date of obtaining all the required sanctions and approvals
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hecessary for tommencement of construction, whichever js
later. Further there shall be grace period of 6 months.
Therefore, due date comes out to be 05.04.2017 but the
builder is yet to handover the Possession, The 6 months grace
period is unwanted and cannot be allowed. The builder may
kindly be directed to pay interest @10.75% as has been
ordered in the judgement in case no. 564/2018 dated

16.01.20109,

9. The complainant submitted that respondent knowing wel]
that he cannot charge the labour cess fronT buyer as the govt.
of India provided that labour cess is to be uised exclusively for
welfare of labour only who are e€ngaged for the construction of
the building. The case arose when the builder charged a sum
of Rs. 24,480/- on account of labour cess charges in his
demand dated 13.11.2014. Accordingly, the| said complainant

wrote to Mr. Kukreti, Assistant General Manager of the

dgreement the amount has to pe paid by the allottee,

DEEPANSHU SINGLA

Legal Assistant Page 6 of 19
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ISSUES TO BE DECIDED

10. The complainant has raised the following issues:

i.

ii.

iii.

Whether or not the respondent has failed to deliver the
possession of the flat thereby violating the terms and

conditions of the agreement?

Whether the car parking charges raised by the respondent

are justified?

Whether the respondent is justified in recovering labour

cess from buyers in violation of BOCW Act, 19967

RELIEFS SOUGHT

11. The complainantis seeking the following reliefs:

I.

ii.

iil.

REPLY ON BEHALF OF RESPONDENT

Direct the respondent to refund Rs. 3,00,000/- collected

by him as car parking space,

Direct the respondent to complete the project and pay

delay possession charges at the prescribed rate of interest.

Direct the respondent to withdraw Rs. 24,480/- plus

interest as demanded by him dated 30.06.2015, on

account of labour cess. DEEPANSHU SINGLA

Legal Assistant
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complaint is not maintainable before this hon’ble authority.
The complainant has filed the present complaint seeking
refund and interest for alleged delay in delivering possession
of the unit booked by the complainant. It js respectfully
submitted that complaints pertaining to refund, compensation
and interest are to be decided by the adjudicating officer under
section 71 of the Real Estate- (Regulation and Development)
Act, 2016 (hereinafter réfefrea Ito as “the|Act” for short) read
with rule 29 of the Haryana Real Estei:te (Regulation and
Development) Rules, 2017, (hereinafter %referred to as “the
Rules”) and not by this hon’ble authority. The present
complaint is liable to be dismissed on this ground alone. Even
otherwise, the complainant have no locus-standi or cause of
action to file the present complaint, The pTesent complaint is
based on an erroneous interpretation of the provisions of the
Act as well as an iﬁcorrect understandingl of the terms and
conditions of the flat buyer’s agreement dated 05.10.2013, as
shall be evident from the submissions made in the following

paragraphs of the present reply.

The respondent submitted that the above said project is

related to licence no.48 of 2011 dated 29.05.2011 received
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from DGTC, Chandigarh over the land Mmeasuring 12.843 acres
details of the Same are given in flat buyer's agreement, situated
within the Févenue estate of Village Nawada Fatehpur,
Gurugram, which falls within the area of$ect0r-86, Gurugram,
Manesar Urban Development plap,. The building plans of the
pProject has been approved by the DTCp Haryana vide memo

no. ZP-781/D/(BS) /2013/50373 dated 03.09.2013.

The respondent submitted that the complainant approached
the respondent Sometime in the year 2012 for purchasing an
independent ynit in its upcoming residential project “Ansal

Heights 86" (hereinafter “the project”) situated in Sector 86,

independent and informed decision tq purchase the unit, yn-

influenced in any manner by the respondent,
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15. The respondent submitted that thereafter the complainant

16.

EEPANSHU SINGLA
Legal Assistant

;

vide application form dated 31.01.2012 applied /booked to the
respondent for provisional allotment of a unit in the project.
The complainant, in pursuance of the aforesaid application
form, was allotted an independent villa bearing no. I-1205, in

tower-Il. The complainant consciously and wilfully opted for a

construction linked plan for remittance of the sale
consideration for the unitin question and further represented
to the respondent that the complainaﬂt shall remit every
instalment on time as per the payment schedule. The
respondent had no reason to suspect the bonafide of the

complainant. The complainant further undertook to be bound

by the terms and conditions of the application form.,

The respondent submitted that it would have handed over the
possession to the complainant within time had there been no
force majeure Circumstances beyond the control of the
respondent, there had been several circumstances which were
absolutely beyond and out of control of the respondent such
as orders dated 16.07.2012,31.07.2012 and 21.08.2012 of the

Hon'ble Punjab & Haryana High Court duly passed in civil writ
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as well as in compliance of other local bodies of Haryana

Government.

instalment which was an essential, crucial and ap

indispensable requirement for conceptualisation and
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development of the project in question. Furthermore, when
the proposed allottees default in their payment as per
schedule agreed upon, the failure has a cascading effecting on
the operation and the cost for proper execution of the project
increase exponentially whereas enormous business losses
befall upon the respondent, The respondent, despite default of
several allottees has diligently and earnest pursued the
development of the project in question and has constructed
the project in question aé expéditiousl}r as possible. It is
further submitted that the responden%t had applied for
registration with the authority of the said project by giving
afresh date for offering of possession, which is up-to
31.03.2021. It is evident from the entire sequence of events,
that no illegality can be attributed to the respondent. The
allegations levelled by the complainant are totally baseless.
Thus, it is most respectfully submittedI that the present
complaint deserves to be dismissed at the| very threshold. In
view of the law as laid down by the Hon’ble Bombay High Court

in case titled as Neelkamal Realtors Suburban Pvt, Ltd. vs.

Union of India published in 2018(1) RCR (c) 298, the liberty to

Page 12 of 19



DEEPANSHU SINGLA

Laga' Assistant

&2 GURUGRAM

F:omplainr No. 2094 of 2019 J

the promoters/developers has been given u/s 4 to intimate

fresh date of offer of possession while complying the provision

of section 3 of RERA Act as it was opined that the said act

named RERA s having prospective effect instead of

retrospective. Para no. 86 and 119 of the above said citation

are very much relevant in this regard.

DETERMINATION OF ISSUES;,_fj._‘,_

After considering the facts submitted by the complainant,
reply by the respondent and perusal of record on file, the issue

wise findings of the authority are as under:

18. With respect to the first issue raised by the complainant the

authority is of the view that, as per clause 31 of the flat buyer’s
agreement dated 05.10.2013, the possessign of the unit was to
be handed over within 42 months plus |grace period of 6
months from the date of execution of agreement or the date of
obtaining all the required sanctions and approvals necessary
for commencement of construction, whichever is later. In the
present case, the flat buyer’s agreement was executed on

05.10.2013. Therefore, the due date of handing over the
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possession shall be computed from 05.10.2013. The clause

regarding the possession of the said unit is reproduced below:

“31. The developer shall offer possession of the unit any time,
Within a period of 42 months from the date of execution of
agreement or within 42 months from the date of
commencement of construction, whichever is later subject
to timely payment of all dues by buyer and| subject to force
majeure circumstances as described in clause 32. Further
there shall be q grace period of 6 months allowed to the
developer over and above the period of 42 months as above
in offering the possession of the unit”,

Accordingly, the due date of possession comes out to be
05.10.2017. But, as the promoter has| not delivered the
possession of the subject unit till date, it has failed to fulfil its

obligation under section 11(4)(a) of the Act ibid.

The delay compensation payable by the respondent @ Rs.5/-
per sq. ft. per month of Super area for any delay in offering
possession of the unit as per clause 37 of apartment buyer’s
agreement is held to be very nominal and unjust. The terms of
the agreement have been drafted mischievously by the
respondent and are completely one sided. It has also been
observed in para 181 of Neelkamal Realtors Suburban Pvt.

Ltd. Vs. UOI and ors, (W.P 2737 of 201 7), wherein the

Bombay HC bench held that:
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19. Asthe Promoter has failed to fulfil its obligation under section
11(4)(a), the Promoter is liable to Pay interest to the
Complainant, at the prescribed rate, for every month of delay
till the handing over of possession. Therefore, ag per section
18(1) proviso of the Act ibid to be read with rule 15 of the

Rules ibid, the complainant are entitled to get the delayed

Possession charges at the prescribed -r-aFe of interest je,

10.45% per annum,

20. With respect to the second issue raised by the complainant,

the complainant has not given the fact that whether the car
parking space is Oben or three walled, the respondent cannot

charge for the Open car parking Space as the same fa]|s under

the definition of common areas.
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and should not be charged in an extra ordinary manner. As
such, labour cess imposed by the respondent are not as per /

provisions of law which cannot be| charged from the

complainant and the respondent is directed not to charge such

labour cess from the complainant,

FINDINGS OF THE AUTHORITY

22. The authority has complete jurisdiction to decide the
complaint in regard to non-compliance of obligations by the
promoter as held in Simmi Sikka V/s M/slf EMAAR MGF Land
Ltd. leaving aside compensation which is tio be decided by the

Adjudicating Officer if pursued by the complainant at a later
stage.

23. As per notification no. 1/92/2017-1TCP| dated 14.12.2017
issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram

district, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
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24. As per clause 31 of the flat buyer’s agreement dated

05.10.2013 for unit no. I-1205, in the project “Ansal Heights
86", Gurugram, possession of which was tg be handed over to
the complainant within a period of 42 months from the date of
éxecution of agreement 1.e.05.10.2013 + ¢ months grace
period which comes out to be 05.10.2017. However, the
respondent has miserably failed to deliver the possession of
the unit in time even after a lapse of 1 year and 11 months,
Complainant hgag alre_a;dy paid Rs. 49,44,415/- to the
respondent against g total sale con?sideration of Rs.
54,90,844 /-, As such, the complainant is entitled for delayed
Possession charges at the prescribed rate of interest j.e,
10.45% per annum w.e.f. 05.10.2017 as per the provisions of

section 18(1) of the Rea] Estate (Regulation 'rmd Development)

Act, 2016 till the actual offer of possession, |

25. It has been alleged that respondent has charged labour cess
@1% of the total construction costs which are not as per the
provisions of law and should not be charged in an extra
ordinary manner. As such, labour cess imposed by the

respondent are not as Per provisions of law which cannot be
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charged from the complainant and the respondent is directed

not to charge such labour cess from the complainant.

DECISION AND DIRECTIONS OF THE AUTHORITY

26. After taking into consideration all the material facts adduced
by both the parties, the authority exercising powers vested in

it under section 37 of the Rea] Estate (Regulation and

Development) Act,

2016 hereby issues the following
directions:

|
i The complainant is entitled for delayed possession

charges at prescribed rate of interest i.e. 10.45% per

annum w.e.f. 05.10.2017 as per the provisions of section

18(1) of the Real Estate (Regulation and Development)
Act, 2016 till the actual offer ofposse§sion.
ii. Interest on due payments from the complainant shall be

charged at the prescribed rate of interest i.e. 10.45%

by
the promoter which is the same as is being granted to the

complainant in case of delayed possession.

The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order

and thereafter monthly payment of interest till offer of
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Possession shal] be paid before 10t of each subsequent

month,

iv. Complainant s directed to Pay outstanding dues, if any,
after adjustment of interest awarded for the delayed

period of possession.

complainant which js not a part of the flat buyer’s
agreement,

Vi. The respondent is directed not to charge such labour cess

from the complainant,

27. As the project is registerable and has not been registered by
the promoters, the authority has decided to take suo-moto
cognizance for not getting the project registered and for that
S€parate proceeding wil] be initiated against the respondent.
A copy of this order be endorsed to registration branch for

further action in the matter,

28. The complaint is disposed off

29. The order is pronounced.

30. Cases[ile be consigned to the registry, %hﬁ/_,
(Sa Kumar) (Subhash Chander Kush)
Member Member

(= VY —

(Dr. K.K. Khandelwal)
Chairman
Haryana Real Estate Regulatory Authori ty, Gurugram

Dated: 04.09.2019 |
Judgement - UPEERARISHT SheEEA

Legal Assistant
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