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BEFORE THE HARYANA REAI ESTA

Ms. Ishwer Devi Chhabra
R/o: H. No. 1,L84/L,1rt Floor, Arjun Nagar, KMubarakpur, New Delhi-1f ObOS

CORAM:
Dr. K.K. Khandelwal
Sh. Samir Kumar
Sh. Subhash Chander Kush

APPEARANCE:
Sh. I.M. Chhabra

Mrs. Meena Hooda

AUTHORITY, GURUG

Complaint no.
First date of h
Date of decisio

Husband ofco
person

Versus

M/s Ansal I{ousing & Construction Ltd.(through its Chairman/Managing Director)
Also at: 1S UGF, Indra prakas'h, Z.l,,Barakham
Road, New Delhi-i_1000 L

Advocate for

ORDER

1,. A complaint dated 1,4.05.2019 was filed u

the Real Estate [Regulation and Developm

with rule 28 of the Haryana Real Estat

Development) Rule s,2077 bythe complaina
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Chhabra, against the promoter M/s
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plaint No. 2094 of 201,9

E REGULATORY
M

2094 of ZOtg
04.09.2019
04.09.2079

Complainant

Respondent

Chairman
Member
Member

plainant in

spondent

der section 31 of

tJ Act, 2016 read

fRegulation and

t Ms. Ishwer Devi

nsal Housing &



2.

3.
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Construction Ltd. [through its Chairma

on account of violation of clause 31

agreement executed on 0S.10.2013 in

described below in the project ,Ansal 
H

Gurugram for non_fulfilment of obligat

under section 1L(4)[a) of rhe Act ibid.

Since, the flat buyer,s

05.10.2013 i.e. prior to

therefore, the penal

/Managing DirectorJ,

of the flat buyer,s

spect of apartment

ights 86', Secto r 86,

ns of the promoter

agreement has been executed on

the commence nt of the Act ibid,

not be initiated
proceedings ca

non-compliance of

moter/respondent

fRegulation and

retrospectivel;4. Hence, the authority has ecided to treat the
present complaint as an application for

statutory obligation on the part of the p

in terms of section 34[f) of the Real Esta

Development) Act, 2016.

The particulars of the complaint case are under: -

Nature of project: Group Housing Colon

DTCP licence no. 48 of 201^1 dated ZL.OS.

RERA registration: Not registered

011

plaint No. 2094 of 2019

Namernato@
I Heights, 86 i
r-86, Gurugram
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plaint No. 2094 of 20L9

Project area
1,2.843 acres (as per

reement pg. 33 of the

BaMneei't@
rtment/unit no.
rtment measuri

Dateofu*.@
agreement 5.10.2013

Payment plan
nstruction linked
ment planTotal rulu .or,ridE.rtio, s.54,9\fifu/-
per the payment

an annexed with the
ment on pg. 48 of

e complaintTotal amount pria bffi
complainant

t.,

d

L

N
AI

br

49,!A,!.Ls/=L -
per the call notice

ted 30.06.2015 on pg.
of the complaintJ

,te: No SOA has been

:;*u, 
in the paper-

whichever is later

Due date of aetiruffi
possession as per clause 3 j. of
flat buyer's agreement
(42 months + 6 months grace
period from the date of
e,xecution of agreement or from
rne date of obtaining all the
required sanctions and
approvals necessary for
commencement of construction,

te: No building plan
valf environmenta

rance/other
rovals have been
xed. Therefore, the

date is calculated
the date of
ment i.e.

0.20L3

10.2077

Delay in handing over
possession till date of this
decision, i.e . O 4.Og.Z0 1,g

ar, 1"0 months and

Penattyctaffi
flat buyer's agreement

se 37 of the
ement i.e. Rs.5/_ pe
per month of the

r area for any delay
enng possession.
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delivered by 05.1,0.2017. Neit

the possession of

4.

it has paid any compen

notice to the res

plaint No. 2094 of Z0t9

OEEPNruSHU SINGIA

Legal Assistant

The details provided above have been ecked on the basis of
the record available in the case file whi has been provided

by the complainant and the respon lent. A flat buyer,s

e on record for the

of the flat buyer,s

agreement dated 05.10.20j.3 is availa

aforesaid apartment. As per clause 3

agreement the possession of the su ect unit was to be

ndent has delivered

e complainant nor

sq. ft. per month of
the super area of the said villa for the of delay as per

clause 3Z of flat buyer,s agreement

Therefore, the promoter has not furfiiled

section tt(4)[al of theAct ibid.

dated 0S.10.2013.

ts obligation under

n 04.09.2019 The

has been perused

authority issued

pondent on 1S.0S.2019 filing reply and

appearance. The case came up for hearing

reply filed by the respondent on 04.06.20I

by the authoriry.

Page 4 of 19
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FACTS OF THE COMPTAINT

6. The complainant submitted that on29.L

the respondent by signing a prescribed

allotment of a flat admeasuring 1360 sq.

price of Rs. 3,34I.65/_ per sq. ft., but la

parking of Rs. 3,00,000/_ in the total basi

the per sq. ft. rate of Rs. 3,665 .59/_ and

Rs, 
_49,46,644/-.

7. The complainant submitted that the dev

for car parking if provided it in the open

and roof on it or in the basement of the

termed as common area in the judgemen

charge. The developer may kindly be direc

3,00,000 /- or revert back to the original

B.

3341.65. This action of builder can be

does not revert back to the original bookin

The complainant submitted that as per clau

agreement, the respondent should have

within 42 months from date of signing of

IS
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uJ
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o

c
o
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the date of obtaining all the required sanct
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.201.1,, she applied to

application form for

at the original basic

r builder added car

price and calculated

rought sale price to

per cannot charge

'ithout three walls

uilding. It has been

for which he can,t

ed to refund me Rs.

st of booking i.e.

ed as cheating if he

rate of flat.

e 3 L of flat buyer's

ffered possession

reement or from

ns and approvals
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necessary for commencement of const

Iater. Further there shall be grace

Therefore, due date comes out to be

builder is yet to handover the possessio

period is unwanted and cannot be allo

kindly be directed to pay interest @L

ordered in the judgement in case n

1,6.01,.201,9.

9. The complainant submitted that respon

that he cannot charge the labour cess fro

of India provided that labour cess is to be

welfare of labour only who are engaged for
the building. The case arose when the buil

of Rs. Z4,4BO/_ on account of labour

demand dated 13.11 .Zl1,4.Accordin gly, t
wrote to Mr. Kukreti, Assistant General

respondent company about the same. The

email dated 18.05.2015, informed rhat in

DEEPANSHU SINGI3

Legal Assistant

agreement the amount has to be paid by the
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uction, whichever is

eriod of 6 months.

05.04.201,7 but the

The 6 months grace

d. The builder may

.750/o as has been

. 564/2018 dated

ent knowing well

buyer as the govt.

ed exclusively for

he construction of

ler charged a sum

is charges in his

said complainant

Manager of the

builder vide his

clause 7 of the

llottee.
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ISSUES TO BE DECIDED

The complainant has raised the followi

Whether or not the respondent

possession of the flat thereby vio

conditions of the agreement?

Whether the car parking charges rai

are justified?

10.

i.

ii.

The complainant is seeking the following

Direct the respondent to refund Rs.

by him as car parking space.

Direct the respondent to complete

delay possession charges at the prescr

iii. Direct the respondent to withdraw

interest as demanded by him da

account oflabour cess.

REPLY ON BEHALF OF RESPONDENT

1 1..

i.

ii.

to

by

plaint No. 2094 of Z0t9

SINGLA

Legat Assistant

Act,

failed to deliver the

ing the terms and

by the respondent

n recovering labour

1996?

,00,000/- collected

project and pay

rate of interest.

Rs. 24,480/- plus

30.06.201S, on

PageT of 19

iii. Whether the respondent is justified

cess from buyers in violation of

RELIEFS SOUGHT

issues:

iefs:
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1,2. The respondent submitted that the pr
maintainable in law or on facts. It is sub

complaint is not maintainable before

The complainant has filed the prese
refund and interest for alleged delay in
of the unit booked by the complaina

submitted that complaints pertaining to

complaint is Iiable to be dismissed on this
otherwise, the complainant have no locu
action to file the present complaint. The p
based on an erroneous interpretation of t
Act as well as an incorrect understandi

conditions of the flat buyer,s agreement da
shall be evident from the submissions ma
paragraphs of the present reply.

The respondent submitted that the abov

related to licence no.48 of 2011 dated 29.

and interest are to be decided by the adju
section 71, of the=Real

Act,2o16 (hereileh;.

with rule Zg of the Haryana Real Es

Development) Rule s, 2017, (hereinafter

Rules") and not by this hon,ble auth

Estate (Regulatio

referred to as ,,

t<:
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z
6
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lJ.l

o

c
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13.

plaint No. 20g4 of 20Lg

nt complaint is not

itted that the present

is hon'ble authority.

t complaint seeking

elivering possession

t. It is respectfully

fund, compensation

icating officer under

and Development)

Act" for short) read

te [Regulation and

referred to as ,,the

rity. The present

round alone. Even

standi or cause of

esent complaint is

provisions of the

of the terms and

d 05.10.2013, as

e in the following

said project is

5.2011 received
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from DGTC, Chandigarh over the land

details of the same are given in flat buye

within the revenue estate of Vill
Gurugram, which falls within the area of
Manesar Urban Development plan. The

for purchasing an
independent unit in its upcoming res I project ,,Ansal

Heights 86,, fhereinafter ,,the 
project,,) si ted in Sector 86,

ubmifted that the

respondent, had

regarding the
project and it was only after the com inant was fully

ring 12.843 acres

s agreement, situated

Nawada Fatehpur,

ector-86, Gurugrarn,

uilding plans of the

ryana vide memo

plainr No. 2094 of Z0t9

project has been approved by the DTCP

no. zP -7 Bt /D / (Bs) / z0 tz / s037 3dated 0

The respondent submitted that the comp
the respondent sometime in the year ZOL.,

.09.2013.

satisfied with regard to all aspects of the pro
not limited to the capaciff of the respond

development of the same, that the comp
independent and informed decision to purch

influenced in any manner by the respondent.

inant approached

t, including but

nt to undertake

inant took an

the unit, un-
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15. The respondent submitted that the

vide application form dated 31.OL.ZOlz

respondent for provisional allotment

The complainant, in pursuance of the

form, was allotted an independent villa

tower-I. The complainant consciously an

construction linked plan for remit

consideration for the unit in question an

to the respondent that the complain

instalment on time as per the pay

respondent had no reason to suspect

complainant. The complainant further un

by the terms and conditions of the applica

The respondent submitted that it would

possession to the complainant within tim

force majeure circumstances beyond t

respondent, there had been several circum

absolutely beyond and out of control of t

as orders dated 16.0T.ZO1.Z,31,.07.ZOL2 an

Hon'ble Punjab & Haryana High Court duly

5
9-c6f;
?g-g*
frs
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plaint No. 2094 of 2Ot9

fter the complainant

pplied/booked to the

a unit in the project.

foresaid application

aring no. I-1205, in

wilfully opted for a

nce of the sale

further represented

t shall remit every

ent schedule. The

e bonafide of the

ertook to be bound

n form.

ve handed over the

had there been no

e control of the

tances which were

e respondent such

21,.08.20i.2 of the

assed in civil writ

Page 10 of 19



7.
l<IJtoz
6
fr
@z
{
Ll'l
ut
0

c
6
o'6
U'

([
o
o

HARER&
GURUGRAM

petiilon no. 20032 of Z00B

shucking/extraction of water was

backbone of construction process, sim
different dates passed by the Hon,ble Na
restraining thereby the excavation wo
index being worse, rnay be harmful to
without admifting any Iiability. Apa
demonetization is also one of the main

with the Iabour pressure. However, the res
its business in lefter and spirit of the builder
as well as in compliance of other local

Government.

onal Green Tribunal

causing air quality

rough which the

nned which is the

taneously orders at

the public at large

from these the

r to delay in giving

netization caused

ts. The payments

. The sudden

t unable to cope

ndent is carrying

uyer agreement

ies of Haryana

cial ancl an

lisation and

The respondent submifted that several allo including the
complainant, has defaulted in timely remittan of payment of
instalment which was an essential,

plaint No,2094 oizotg

indispensable requirement for concept

Page 11 of19

possession to the home buyers as

abrupt stoppage of work in many

especially to workers to only buy liquid
restriction on withdrawals led the
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development of the project in questio

the proposed allottees default in th
schedule agreed upon, the failure has a

the operation and the cost for proper ex

increase exponentially whereas enorm

befall upon the respondent. The respond

several allottees has diligently and e

development of the project in question

the project in question as expeditiousl

further submitted that the responde

registration with the authority of the sa

afresh date for offering of possessio

31.03.202L. It is evident from the entire

that no illegality can be attributed to

allegations levelled by the complainant a

Thus, it is most respectfully submitted

complaint deserves to be dismissed at the

view of the law as laid down by the Hon,ble

in case titled as Neelkamal Realtors Sub

Union of India published in 2018(11 RCR [c

plaint No. 2094 of 2019

Furthermore, when

ir payment as per

cading effecting on

cution of the project

us business Iosses

nt, despite default of

rnest pursued the

nd has constructed

as possible. It is

had applied for

project by giving

, which is up-to

equence of events,

respondent. The

totally baseless.

that the present

very threshold. In

ombay High Court

rban Pvt. Ltd. vs.

298, the liberty to

Page 12 of t9
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the promoters/developers has been gi

fresh date of offer of possession while co

of section 3 of RERA Act as it was opi

named RERA is having prospecti

retrospective. para no. 86 and 1j.9 of th

are very much relevant in this regard.

DETERMINATION OF ISSUES

After considering the facts submitted

reply by the respondent and perusal of r

wise findings of the authority are as unde

With respect to the first issue raised by

authority is of the view that, as per clause

agreement dated 0S.10.2013, the possessi

be handed over within 42 months plus

months from the date of execution of agree

obtaining ail the required sanctions and a

for commencement of construction, which

present case, the flat buyer,s agreement

05.10.2013. Therefore, the due date of

18.
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plaint No. 2094 of 201,9

en u/s 4 to intimate

plying the provision

ed that the said act

effect instead of

above said citation

the complainan!

rd on file, the issue

he complainant the

1 of the flat buyer,s

n of the unit was to

grace period of 6

nt or the date of

provals necessary

'er is later. In the

was executed on

anding over the
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possession shall be computed from 0

regarding the possession of the said uni

"31. The developer shail offer possession oft
within a period of 42 months from the dat
agreement or within 42 months frocommencement of construction, whicheve
to timely payment of all dues by buyer an
majeure circumstances as described in ct
tlere shalt be q grace pelo;d.of. 6 month
developer over and above the piriod of42
in offering the possession of the unit,,.

Accordingly, the due date of possessi

05.10.2017. But, as the promoter ha

possession of the subject unit till date, it

obligation under secion 1I(4)(aJ of rhe A

The delay compensation payable by the r

per sq. ft. per month of super area for a

possession of the unit as per claus e 37 o

agreement is held to be very nominal and

the agreement have been drafted mis

respondent and are completely one sid

observed in para 181 of Neelkamat Real

Ltd, Vs. UOI and ors. (W,p 2737 of Z

Bombay HC bench held rhar:

plaint No. 2094 of 2019

.1,0.2013. The clause

is reproduced below:

unit any time,
ofexecution of
the datu of

is later subject
subject to force
se 32. Further
allowed to the
onths as above

n comes out to

not delivered

as failed to fulfil

be

the

its

ibid.

ndent @ Rs.S/-

y delay in offering

apartment buyer,s

njust. The terms of

hievously by the

. It has also been

Suburban pvt.

77), wherein the

Page 14 of 19
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"...Agreemen* 
entered into with indiv

' :: : :'^':,f , y n e s i d e d, s ta n d ar rd -fo ni o',

!:o_ 
,:.scope oi po*r,r;; ;:;:;;;':r:;

on e- s i d e d ag ree m e n ts.,,

19. As the promoter has failed to fulfil its ob
11@)(a), rhe promoter is Iiable to
complainant, at the prescribed rate, for

20. With respect to the second issue raised

the complainant has not given the fact t

till the handing over of possession. There re, as per section

ith rule 15 of the

get the delayed

of interest i.e.

the complainant,

whether the car
parking space is open or three wailed, the ndent cannot
charge for the open car parking space as the
the definition of common areas.

With respect to the third issue raised by the
respondent has charged labour ce.ss @I

I purchasers were
prepared

mingly in
delivery, ilme for

to obtain
I purchasers

to accept these

tion under section

ty interest to the

plaint No. Z094 of 201,9

by t h e b u i t d e r s / d e r r; ; ;; ;r" ; ;;'l"O' :; ::: :their favour with unjust crauses on deravet

ery month of delay

me falls under

plainant, the

of the total

visions of law
construction costs which are not as per the p

Page 15 of 19

1B[1J proviso of the Acr ibid ro be read

Rules ibid, the complainant are eniltled
possession charges at the prescribed

1,0.450/o per annum.
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22.

and should not be charged in an extra

such, Iabour cess imposed by the resp

provisions of law which cannot be

complainant and the respondent is di

Iabour cess from the complainant.

FINDINGS OF THE AUTHORITY

The authority has complete jurisdict

complaint in regard to non_compliance

promoter as held in Simmi Sikka V /s M/

Ltd. leaving aside compensation which is

23.

Adjudicating Officer if pursued by the co

stage.

As per norification no. 1./gZ/ZILT-LTCI

issued by Town and Country plannin

jurisdiction of Real Estate Regulatory A

shall be entire Gurugram District for all p

situated in Gurugram. In the present ca

question is situated within the planning

district, therefore this authority has co

tr
6
o'6
a

to
0)J

jurisdiction to deal with the present compla nt.
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rdinary manner. As

ent are not as per

charged from the

d not to charge such

ion to decide the

f obligations by rhe

EMAAR MGF Land

be decided by the

plainant at a later

dated L4.1,2.201Z

Department, the

ority, Gurugram

rpose with offices

, the project in

rea of Gurugram

plete territorial
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24. As per clause 31 of the flat buye s agreement dated
05.10.2013 for unit no. I_1,ZOS,in the ject "Ansal Heights
86", Gurugram, possession of which was to be handed over to

nths from the date of

+ 6 months grace

the complainant within a period of 42 m

period which comes out to be 05.10 0L7. However, the
respondent has miserably failed to de

and l L months.

,44,41,5f- to the

eration of Rs.

plaint No. 2094 of 2019

execufion of agreement i.e.05.10. 201,3

titled for delayed

te of interest i.e.
10.450/o per annum w.e.f, 05.10.20 L7 as the provisions of

nd DevelopmentJ

It has been alleged that respondent has ch Iabour cess
@1,0/o of the total construction costs which

provisions of law and should not be cha

ordinary manner. As such, labour cess

respondent are not as per provisions of law

54,90,844/-. gs such, the complainant is

possession charges at the prescribed

r the possession of

re not as per the

ed in an extra

mposed by rhe

hich cannot be

I

Page lT of 19

respondent against a total sale

section 1B(1) of the Real Estate [Regulation

4ct,2016 till the actual offer of possession.
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charged from the complainant and the

not to charge such labour cess from the

DECISION AND DIRECTIONS OF THE AU

26. After taking into consideration all the

by both the parties, the authority exerci

it under section 37 of the Real Es

Development) Act, 2016 hereby i

directions:

The complainant is entitled for

charges at prescribed rate of inte

annum w.e.f. 0S.10.201,7 as per the

1B[1) of the Real Estate (Regulatio

the promoter which is the same as is

complainant in case of delayed pos

The arrears of interest accrued so far
complainant within 90 days from th

Act, Z016 till the actual offer of poss

ii. Interest on due payments from the

charged at the prescribed rate of in

:5(,
?
i-n
:)I:Ilol2
lf,
luJlullo

cr
o
o,6
o

to
0)

iii.

and thereafter monthly payment of i

plaint No. 2094 of 201.9

ndent is directed

mplainant.

RITY

aterial facts adduced

ing powers vested in

te fRegulation and

ues the following

elayed possession

st i.e. 1.0.450/o per

rovisions of section

and Development)

ion.

mplainant shall be

rest i.e. 1.0.45o/o by

ing granted to the

ion.

hall be paid to the

date of this order

Lterest till offer of

Page 18 of 19
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vi.

27.

28.

29.

30.

separate p

A copy of this orc

further acilon in th

Dated: 04.Og.ZOI}
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DEEPANSHU SINGLA

Legnl Assistant

possession shall be paid before 1

month.

iv. Complainant is directed to pay ou
after adjustment of interest awa
period of possession.

The promoter shall

complainant which is

of each subsequent

nding dues, if any,

ed for the delayed

not charge nything from the
not a part f the flat buyer,s

to take suo-moto

tered and for that
ll be initiated t the respondent.

er.

n branch for

agreement.

The respondent is direcied not to cha such labour cessfrom the complainant.

As the project is registerable and has not
the promoters, the authority has decid

n registered by

cognizance for not getting the project regi

The complaint is disposed off.
The order is pronounced.

Caselfile be consigned to rhe registry.
(Sarn{f,Kumar)

Member ' (s

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Esraru n.grtuto;f Authoriry, Gu

der Kush)
r
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HRERA
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Judgement Uploded on 19.11.2019




