Complajnt no.

. * 18190f2019
First date of hearing: 04.09.2019
Date of decisjon * 04.09.2019

R/o:- H, No. 364-A, Block-c, Sushant Lok-],
Gurugram, Haryana-122002 |

Respondents
2. M/sJsg Builders pyt Ltd.

Office Address: 297-A/4 Mehrauli, New Delhi
3. M/sNcC Urban Infrastructyre Ltd.
Office Address: 41, Nagarjuna Hills,
Hyderabad-500082
4. M/s Samyak Projects Pvt. Ltq.
Office Address: 119, . Ts Floor, Antriksh
Bhavan, K G Marg, New Delhi-110001

CORAM: :

Dr. KK, Khandelwal Chairman
Shri Samir Kumar Member
Shri Subhash Chander Kush Member

APPEARANCE;: '
Sh. Rahul Yaday Advocate for the complainant

Ms. Meena Hooda Advocate for the respondent no.
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ORDER

A complaint dated 15.05.2019 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read

with rule 28 of the Haryanga Real Estate (Regulation and

by the due date Which js an obligation of the Promoter under

section 11(4)(a) of the Act ibid.

Since, the apartment buyer’s agreement has been executed on

therefore, the penal Proceedings cannot pe initiated
retrospectively. Hence, the authority has decided to treat the
present complaint as an application for non-compliance of
Statutory obligation on the part of the promoter/respondents
in terms of section 34(f) of the Real Estate (Regulation and

Deveiopment) Act, 2016.

The particulars of the complaint case are as under: -

1. | Name and location of the project | “Ansal Heights”, Sector-
92, Gurugram
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12,

Total sale consideration_

P8. 72 of the complaint

Total amount pajq by the
Complainant

On pg. 72 of the complaint

Due date of delivery of
Possession as per clause 29 of
apartment buyer’s agreement
(36 months + g months grace
period from the date of execution
of agreement or from the date of
obtaining all the required
sanctions and approvals
Necessary for commencement of
construction, whichever is later)

d/ not re gistered,

Nature of the Droject R
DTcp License no.

As per SOA dated 07.12.2018 on

As per the SOA dated 07.12.2018

Emplafnt No. 1819 0f2019 ’

13.10.2015 |
Note:- the due date is
calculated from the
date bfexecution of
apartment buyer
agreementi.e,
13.04.2012 as no
documents regarding
approval for
commencement of
construction has been
annex‘pd by the

As per clause 34 of the apartment
buyer agreement

respondents
13. | Offer of possession Not offered i
14. | Delay in handing over possession | 3 years 10 months 22
till date of decision days r SOE)
15. | Penalty Rs.5/- per sq. ft. per

month of the super area
for any delay in offering
possession.
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FACTS OF THE COMPLAINT \

6. The complainant submitted that he has booké—r’d a residential
flat in the Project of the respondents namely ‘%Ansal Heights”
at Sector-92, Gurugram in Wazirpur Village, Gu%rugram.

The complainant submitted that the respondenits no. 1, issued
an allotment letter dated 16.09.2011, vidie which the
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10.
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COmplaingnt was allotteq unit p

Heights” Sector-92 Gurugram

1 which imposed

and conditiong upon the

co i it
Mplainant, thereby tilting the balance of powers i favour of

the réspondents.

The complainant submitted that he has paijq 4 total sum of Rs

44,42,115/- towards the aforesaid residentja] apartment in

the project. The balance bayment was to pe made at the time
of offering of possession, !

The complainant submitted that the respondents have
Promised to complete the project within a period of 36 months

from the date ofapproval of building plans with a further grace

period of six months, The apartment buyer’s agreement was
eéxecuted on 13.04.2012 and ti]] date the construction is not

|
complete, which is resulting in extreme kind of mental

€aring no, E-101 jn "Ansa]

S further induceq ¢t
's agreement dated

dents allotted a unijt

- The sajq apartment

™. ™ C10



» @S per the informatjop,
'Txg Plans of the Project
Tities on 03.05.2012.
bondents ha issued 3

the respondents has

as there canbe ng offer

Rs.B,O0,000/- in the month ofFebruary, 2

the respondengs against the booked ypjr.

32,

,000/- as car parking chargesi which is against
the settled principle of law as the builder cann%;t charge for the
cOmmon areas and the demand of Rs, 3,00,004,/- raised by the
respondents was illegal, null and void and Fhe sum of Rs.
3,00,000/- is liable to be adjusted /removed in!addition to the

|
PLC charges as the apartment is not park acing and the

respondents has charged a sum of Rs, 66,000/J|r on account of
DEEPANSHU SINGLA !
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law,

p.a. as we]] as Compensation.
ISSUES TO BE DECIDED

14. The complainant has raised the following issue
i. Whether the respondents/promoter ha
representations about the project in quest

induce the complainant to make a booking?

DEEPANSHU SINGLA k

|
\

B amemeal Ao icdes b

against the

apartment buyer’s
and building plans
roject wyg t0 be
of six Monthsg, The

of omissjop and

Statement in the

ting other Serioys

.. The Project has

fund of jts entire

Interest @ 189,

[72]

S made false

ion in order to
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ii. Whether

the respondents/pronlmter
Unjustifighje delay in Construction

is liable for

nd development ofthe

Project jp question?

has illegally charged

,00,000/- towards caJ:r pParking from the

COmplainant?
. |
V. Whether the respondents/promoter has illegally charged
a4 sum of Rg. 66,000/- towards py,c On account of park
facing apartment from the Complainant?
RELIEFS soygy |

15. The Complainant js seeking the following reliefs:

i.  Direct the Feéspondents tq handover the POssession of the

apartment bearing no, E-101.
ii.

Direct the réspondents to bay interest to the complainant

on the amount of Rs. 44,42,115/- along with interest

@18% per annum from the date when payments were

!
made till hand over of the possession. i

REPLY ON BEHALF OF RESPONDENT NO. 1

16. The respondent submitted that the present complaint is not
maintainable in law or on facts. It is submitted that the present

Intaj ' [ rity.
complaint is not maintainable before this hon’ble authority
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Nt complajnt seeking

ay in delivering the

€ complainant. It is

'€ decided by the
of the Rea] Estate
read with rule 29 of

evelopment} Rules,

7€ said project g
:10.2010 received
ring 10.563 acres
Dbuyer’s agreement,
illage Wazirpur,
r-92, Gurugram-

ling plans of the

project has been approved by the DTCP Haryana vide memo

No. ZP~671/]D[BS]/2012/7441 dated 03.05.2012.

18. The respondent submitted that the co plainant vide

application form dated 05.01.2011 applied to the respondent
for provisional allotment of a ynijt in th? project. The

complainant, in pursuance of the aforesaid ap.lPIication form,

Legal Assislant

was allotted an independent unit bearing no. E-101, measuring
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DEEPANSHU s INGLA



DEEPANSHU SINGLA

Legal Assistant

mplaint No, 1819 0f2019 ’

sly and wilfully opted
for a construction linked blan for re

Mmittance of the sale

consideration for the unit in question and further represented

to the Téspondent that the complainant shajj remit every
1ent schedule, The

the bonafide of the

complainant. The complainant further Undertakes to be hound

by the terms and conditiong of the application form.

19. The réspondent submitteq that despite there being a numper

of defaulters in the project, the respondent itself infused funds

into the broject and has diligently developed the Project in

question. It is alsq submitted that the construction work of the

project is Swing on full mode and the work wil] e completed

within prescribed time period g given by the respondent to

the authority.

20. The réspondent submitted that the complainant has admitted

that he wag offered the Possession of the saiq unit on

07.12.2018 and therefore N0 cause of action i$ arisen in favour

of the complainant as he has already been offered the

possession of the unit.

21. The respondent submitted that severa] allottees, including the

complainant, haye defaulted jn timely remittance of payment
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22.

of instalment which was an essent

indispensab]e réquirement for conceptualisation

development of the project in question,

the proposed allottees defaulted in th

schedule agreeq upon, the failure has 4 cd

the Operation and the cost for proper exe

‘ ComplaintN0.18190f2019 '

al, crucial and an

and
Furthermore, when
eir payment as per
1scading effecting on

Cution of the project

increase €Xponentially wheregs €normous business losses

befall upon the respondent, The I'éspondent, despite default of

Several allottees, has diligently and eg,

development of the project in qiiestion and

Mest pursued the

has constructed

the project in question as expeditiously | as possible. [t js

further submitted that the respondent

registration with the authority of the said

had applied for
project by giving

afresh date for offer_ing the Possession, however, in this case

the complainant has been already offered th

€ possession by

the respondent. It is evident from the entire sequence of

events, that no illegality can be attributed t¢

the respondent.

The allegations levelled by the complainant are totally

baseless, Thus, it is most respectfully submitted that the

present complaint deserves to pe dismissed at the very

threshold,

The respondent submitted that as far as |3

fighting works and Haryana VAT and GST are

bour cess, fire

concerned, the
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DETERMINAT]ON OF ISSUES

23.

1 HARERA
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Central Government levied such taxes, which are stij] beyond
the contro] of the respondent, it is Specifically mentioned in
clause 7 & 8 of the apartment buyer’s agreement, vide which
complainant was agreed to pay in addition to basijc sale price
of the said unit they are liable to pay EDC, IDC together with g
the applicable interest, incidenta] and other charges inclysive
ofall interest on the requisite bank guarantees for EDC, IDC or
any other Statutory déman.d éfc. The complainant further
agreed to pay hijg Proportionate share in any future
enhancement/additional demand raised by authoritjes for

these charges even if such additiona] demand rajse after sale

deed has been executed.

After considering the facts submitted by | the complainant,
reply by the reéspondent no. 1 ang Perusal ofrecord on file, the

issue wise findings of the authority are a5 under:

With respect to the first and second issue rajseq by the
complainant, the authority came across that as per clause 29
of the apartment buyer’s agreement dated 13.04.2012, the
possession of the unijt was to be handed over within 36 months
Plus grace period of 6 months from the date of execution of

agreement or the date of obtaining all the required sanctions

Page 12 of 18
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and approvals necessary for commence

ment of construction,

Whichever is Jater. In the present case, the due date of handing

over the possession shall be Computed from the date of

€xecution of apartment buyer’s agreement j.e, 13.04.2012 as

no documents regarding approval for Commencement of

construction has beep annexed by the réspondent. The clayge

regarding the Possession of the sajd unit is reproduced below:

“29. The developer shql offer possession of t
Within a perioqd of 36 months from the date
agreement or within 36  months from
commencement of construction, whicheyer IS
timely payment of all dues by buyer and |
majeure circumstances as described jn clai
there shall be q grace period of 6 months
developer over and above the period of 36 moy
offering the Possession of the ynit.

he unit any time,
2 of execution of
the date of
later subject ¢
Subject to force
se 30. Further
allowed to the
1ths as above in

Accordingly, the due date of Possession calculated was

13.10.2015 and it has not been offered by the respondents tjj|

now, hence, the period of delay in delivery of possession is

Computed as 3 years 10 months 22 days till the date of

I
|
decision, Hence, the authority is of the view that the promoter

N 11(4)(a) of the

Act, 2016 and is

has failed to fulfi] its obligation under sectio
Real Estate (Regulation ang Development) )

liable for unjustifiable delay in construction and development

of the project.

DEEPANSHU SINGLA

Legal Assistant ’
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24. With respect to the third issue raised by the complainant, the

25,

FINDINGS OF THE AUTHORITY

authority is of the view that as per |the clause 20 of the

apartment buyer’s agreement the complainant is liable to pay

|
an amount of Rs. 3,00,000/- towards tlr car parking charges

and the same has been signed by the complainant. Thus, the

demand made by the respondents tov‘rrds the car parking

charges is not illegal.,

|
With respect to the fourth issue raised by the com lainant,
y p

the authority is of the view that as pe¥ the clause 1 of the
apartment buyer’s agreement the (:ompl| inant is liable to pay
an amount of Rs. 66,000 /- towards the PfC on account of park
facing apartment and the same has b¢en accepted by the
complainant. The complainant has only written that the

apartment is not park facing but no picture or other document

has been annexed in the paper book regarding the issue, so the

issue is decided in negative.

26. Jurisdiction of the authority- The authority has complete

jurisdiction to decide the complaint regarqing non-compliance

of obligations by the promoter as held in S*mmi Sikka V/s M/s
EMAAR MGF Land Ltd. leaving aside compensation which is to

Page 14 of 18
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28.
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be decided by the adjudicating officer if pursued by the

complainant at a Jater Stage.,

As the Project in question is situated
Gurugram, therefore the authority has
Jurisdiction vide notification no.1/92/2

Arun Kumar Gupta, Principal Secretary

in Planning area of
complete territorig]
017-1TCP issued by

(Town and Country

Planning) dated 14.12.2017 to entertain the present

complaint. As the nature of the reg]

commercial in natyre S0 the authority

estate project js

has subject matter

jurisdiction along with territorial jurisdictj

The complainant hag made a statement
60/65% complete and as Per averments

promoter that they have applied for occup

is not understood as to how they haye appl

certificate withoyt completing the project.

on.

that the project is

of counse] for the
ation certificate. [t
led for OCcupation

It seems that the

promoter is trying to cheat the allottees by making a statement

which is far from truth.

Keeping in view the interest of large number of allottees, the

authority decided to order audit of the project with particular

reference to Provisions of the Act. Meanwhile, the accounts of

the project are ordered to be freezed.

Dﬁ;EPANSHu SINGLA

Legal Assistant
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29. As per clause 29 of the apartment buyer’s agreement dated
13.04.2012 for unit no. E-101, jn Project “Ansal Heights”,
Sector-92, Gurugram, possession was to he handed over to the
complainant within period of 36 months from the date of
€xecution of agreement Le. 13.04.2012 + ¢ months grace
period which comes out to he 13.10.2015 and this date has
been conceded by the respondents in his written reply. At the
moment, the respondents has miserably failed to deljver the

bossession of the unit in time, the offer |of possession vide

letter dated 07.12.2018 s only of a fit oyt possession,

However, it js 3 Mmatter of fact that the fit outoffer of possession
has no meaning in the eyes of law even without receiving
OCCupation certificate, Complainant has already paid Rs.
41,34,938/- to the respondents against a total sale
consideration of Rg, 44,71,206/-. As such, the complainant js
entitled for delayed possession charges at prescribed rate of
interest i.e, 10.45% per annum w.ef 13.10.2015 as per the
provisions of sectjon 18(1) of the Real Estate (Regulation and
Development] Act, 2016 to be read with rule 15 of the Real

Estate (Regulations and Development] Rules, 2017 til] the

actual delivery of possession.

DEEPANSHU SINGLA {

Legal Assistant ‘
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DECISION AND DIRECTIONS OF THE AUTHORITY

30. After taking into consideration al| the m
by both the parties, the authority exercjs
it under section 37 of the Reg] Estz

Development) Act, 2016 hereby jss

directions:

\aterial facts adduced
ing powers vested in

ite (Regulation ang

ues the following

i. The complainant jg entitled for

charges at prescribed rate of inter

delayed possession

annum w.e.f, 13.10.2015 ag per the Provisions of section

18(1) of the Rea] Estate (Regulation
Act, 2016 to be read with rule 15

and Development)

of the Rea] Estate

(Regulations and Development) Rules, 2017 til] the actual

delivery of possession.

ii. The arrears of interest accrued so far s}

complainant within 9 days from the

1all be paid to the

late of this order

and thereafter monthly payment of interest till offer of

Possession shall be paid before 10t of

month.

each subsequent

iil.

Interest on dye bayments from the complainant shal] pe

charged at the prescribed rate of interest i.e. 10.459 by

the promoter which is the same as g being granted to the

complainant in case of delayed possession.
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standing dues, if any,

ded for the delayed

V. Complainant js directed to pay out
after adjustment of interest awar
period of possession.

V.

The promoter shall not charge |

complainant which s not a part of th

agreement,

31. Complaint Stands disposed off.

anything from the

€ apartment buyer’s

|
32. The order s pronounced.,

33. Case file be consigned to the registry.

(Sa Kumar)

(Subhash Chander Kush)
Member

(Dr.K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority

Dated: 04.09.2019

Member

7, Gurugram

Judgement Uploded on 19.11.2019
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