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BEF0RETHEHARYANAREALESTATEREGULATORY
AUTHORITY, GURUGRAM

ORDER

Acomplaintdated2l.ol.20lgwllsfiledundersection3lof

the Real Estate [Regulation and Development) Act' 2016 read

withrule28oftheHaryanaRealEstate[Regulationand

Development) Rule s,20:17 by the complainants Ms. Parul Garg

&Anr',againstthepromoterM/s,AthenalnfrastructureLtd,on

Complaint no. :

First date of hearing :

Date of decrision :

2024 of?O1^9
04.09.2019
04.09.2019

1. Ms. Parul Garg

2. Ms. Uma Garg
gott, R/o: 902, Building-A' Gayatri Heritage'

Plot no. 37, Secto r 20,Kharghar' Navi Mumbai-

410210

Versus

M/s Athena Infrastructure Ltd'

Oifice address: M-62 & 63, First Floor'

ionnuught Place, New Delhi-1 10001'

CORAM:
Dr. K,K. Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

ComPlainants

Respondent

Chairman
Member
Member

APPEARANCE:
Sh. Viiender Parmar
Sh. Amit Aggarwal along with

Ms. Kanika

Advocate for the comPlainants

Advocates for the resPondent
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account of violation of the clause 2L of the flat buyer's

agreement dated 12.OB.2O11in respoct of flat described below

in the project 'lndiabulls Enigma' for not handing over

possession by the due date which is an obligation of the

promoter under section 11[4)[a) of the Act ibid'

2. Since, the flat buyer's agreement has been executed on

1.2.08.2011 i.e. Prior ncement of the Act ibid,

retrospectively. Hence, the authority has decided to treat the

present complaint as an applicaticln for non-compliance of

statutory obligation on part of the promoter/respondent in

terms of section 34[fl of the Rearl Estate fRegulation and

DevelopmentJ Act, 201,6.

3. The particulars of the complaint ca:;e are as under: -

tNo.2024 0fz0t9

1. Name and location of the Project "lndiabulls Enigma",
Pawala KhusruPur
Village, Sector Ll'0,
Gurugram, HarYana

2.

3.

Proiect area 15.6 acres

Nature of the Project Group housing colonY

4. DTCP License 2t3 of2007 dt.
05.09.2007
10 of2011 dt.
29.0t.2017

DEEt"ANSl-l\r err+
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4.

Cromplaint No.2024 of 201,9

Details provided above have been checked on the basis of

record available in the case file whiclh has been provided by

the complainants and the respondent..A flat buyer's agreement

dated 1,2.08.2011 is available on record for the aforesaid flat.

As per clause 21, of the said agreement, the possession of the

64 of 20LZ dt.
20.06.2012

5. RERA Registered/ not registered. Registered
6. HRERA registration number 351 of 2OL7
7. HRERA registration certificate

valid upto
31.08.2018
ftrlready expired)

B. Flat/unit no. C-092, tower C
9. Flat measuring 3400 sq. ft.
10. Date of execution of flat buyer's

agreement-
1.2.08.2017

1,1,. _!eyment plan Construction linked plar
t2. Sale price Rs.1,,92,44,998 /Z

As per the appliiant
ledger dated 21.05.20t9
on pg. 72 of the reply

13. Total amount paid by the
complainants

Rs.1,92,70,057 /-.
As per the applicant
ledger dated 21,.05.201.9
on pg. 73 of the reply

14. Due date of delivery of
possession as per clause Zl of
flat buyer's agreement
(3 years + 6 months grace period
from the date of execution of
agreement i.e. 12.08.2011)

1,2,02.2075

15. Delay in handing over possession
till date of decision

4 years 6 months 23
days

1,6. Penalty
As per clause 22 of the flat
buyer's agreement

Rs.S/- per sq. ft. per
month for the period of
delay,
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subject flat was to be delivered by 12,02.20

has failed to handover the possession of th

due date, thus the promoter has not fulfi

liability as on date.

5. Taking cognizance of the complaint, th

notice to the respondent for filing reply an

case came up for hearing 04.09.2019. The

of the respondent on 12.06.2019 has be

authority. The respondent through its cou

(9z?
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04.09.2019.

FACTS OF THE COMPLAINT

6. The complainants submitted that somewh

of year 201,'l,,the respondent through its ma

and advertisement via various mediums &

them, with an offer to invest and buy a flat in

estate project of respondent, namely ,,Ind

the Sector-110, village pawala-Khusrupur,

respondent represented to them that the

ethical business house in the field of

residential and commercial project and in

t No. 2024 of Z0'J.9

5. The respondent

subject unit by the

ed its committed

authority issued

appearance. The

ly filed on behalf

perused by the

sel appeared on

in the first half

eting executives

eans approached

e proposed real

lls Enigma" in

Gurugram. The

ndent is a very

construction of

e they would
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invest in the said project then it would del

of proposed flat on the promised delivery

quality assured by the respondent.

7. The complainants submitted that rel

assurances and believing them to be tr

residential flat bearing no. C09Z on 9th floor

proposed project

represented to them by the responclent

taken the required necessary approvals a

the concerned authorities and departmen

complete the proposed project on the time

respondent. Accordingly. they paid Rs. S,

cheque dated 27.04.2010 as booking amoun

The complainants submitted that, thereafte

started raising the demand of money /install

which were duly paid by them as per agre
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along-with the making of payments, compl
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ver the possession

te as per the best

ing upon those

e, they booked a

in tower - C in the

t admeasuring

5.87 sq. mrr.) and

sq. mtr.) in the

was assured and

it had already

sanctions from

to develop and

assured by the

,000/- through

, the respondent

nts from them,

timelines and

nts time and



it was executed on 12.08 .201,I.

9. The complainants submitted that at the ti
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agreement as per its promise and

ignored the requests and demands of

the arbitrary, illegal and unilateral ter

agreement.

Page 6 of 19

again requested the respondent to execu the flat buyer's

surance but the

respondent acting arbitrarily and negligen have refused and

on lame excuses

and deliberately and intentionally delayed

flat buyer's agreement for more than 4 mo

ing its dominant

those arbitrary

refused to sign

e execution of the

s and ultimately

e of execution of

the said agreement, the respondent misu

position had coerced and pressurized the co plainants to sign

of the said flat

buyer's agreement and when they objected

terms and conditions of the said agreement

the same, the respondent threatened to rfeit the amount

in respect of thealready paid by them as sale consideration

said flat and also to cancel their booking. Th having no other

option and to found themselves helpless a

under duress and coercion had signed the

d being cheated,

said flat buyer's

t No.2024 of20L9
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The complainants submitted that as per

flat buyer's agreement dated 1,2.08.201.1,,

agreed and promised to complete the con

flat and deliver its possession within a pe

six (6) months grace period thereon from

1,L. The respondent has committed grave defici

delaying the delivery of possession and fi

the time of sale of the said flat, which amo

practice, which is immoral as well as

has also criminally misappropriated the

complainants as sale consideration of

delivering the unit by agreed timelines. Th

also acted fraudulently and arbitrarily

complainants to buy the said flat on the

frivolous promises and representations

timelines aforesaid housing project.

ISSUES TO BE DECIDED

1,2. The complainants have raised the following

Page 7 of 19

e clause ZL of the

e respondent has

ruction of the said

of 3 year with a

date of execution

ncy in services by

promises made at

ts to unfair trade

The respondent

ney paid by rhe

flat by not

respondent has

y inducing the

s of its false and

t the delivery

tNo.2024 0f 201.9

DEEPANSHU SINGLA

Legal Assistant

of the said flat buyer,s agreement.



i.

ii.

from the date of payment till deli

vacant possession of said flat?

RELIEFS SOUGHT

13.

DEEPANSHU SINGLA

Legal Assiatant
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Whether the document titled as ,,flat

is one sided and unilateral?

Whether the document titled as ,,flat

was signed by the complainants

coercion?

iii. Whether the complainants are entitled

the rate of L80/o p.A. on the total

amounting to Rs. l,g2,7O,OS7 /- paid b

for the said flat on account of delay in o

The complainants are seeking the following

i. Direct the respondent to pay the in

1,Bo/o P.A. on the total amount to Rs. 1,92

the complainants for the said flat on a

delivering possession from the date

delivery of physical and vacant possessi

tNo.2024 of 201.9

yer's agreement"

:yer's agreement"

der duress and

for the interest at

e consideration

the complainants

ng possession

of physical and

liefs:

t at the rate of

70,057 /- paid by

unt of delay in

of payment till

n of said flat?
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ii. Direct the respondent to pay an amount of Rs. 55,000/- to

the complainants as cost of the present ritigation.

RESPONDENT'S REPLY

14. The respondent submitted that complaints pertaining to

compensation/interest are to be decided by the hon,ble

adjudicating officer under section 71. ofthe Act, read with rule

29 of the Haryana Real Estate fReguration and Deveropment)

15.

Rules, 2017 and not by this hon'ble authority. The present

complaint is liable to be dismissed on this ground alone and by

itself. This is settled law in view of the judgement dated

02'05.201,9 passed by the hon'bre Haryana Rear Esrare

Appellate Tribunal in the matter of sameer Mahawar vs. MG

Housing Pvt. Ltd., Appeal No.06/2018, and other connected

matters.

The respondent submitted that the complaint is also liable to

be dismissed for the reason that for the flat in question, the flat

buyer's agreement was executed on 12.08.2011 i.e. prior to

coming into effect of the Act and the Rules. As such, the terms

and conditions of the agreement executed prior to the

applicability of the Act and the Rules, would prevail and shall

I
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be binding between the parties. In view thereof, the hon,bre

authority has no jurisdiction to entertain the present

complaint as the complainants have no cause of action to file

the present complaint under the Act/Rules.

1,6. The respondent submitted that the basis of the present

complaint is that there is a delay in delivery of possession of

the flat in question, and therefore, interest has been craimed

for the same. It is further submitted that the agreement itserf

envisages the scenario of deray and the compensation thereof.

In terms of clause zr thereof, the respondent was to
endeavour to offer possession of the flat in question within 3

years with 6 months grace period. The said crause onry

prescribes an estimated time period for handing over of

possession' The time period mentioned therein is neither cast

in stone nor fixed. It is onry a tentative estimate provided by

the respondent. More importantry, the same was subject to not

only force majeure, but primarily on ,,timely payment,, of all

installments by the complainants.

17. The respondent submitted that the

defaulted in tirnely payment of almost

complainants

all instalments.

have

The
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complainants have opted for a payment

booking of the flat in question that was

and had agreed and undertaken to pay the

when demanded by the respondent. The

provided with the booking application fo

terms and conditions of provisional a,

complainants were given the opportun

themselves with the same. Clause 11

conditions of booking was specifically

complainants notice which provided that

amounts payable by the complainants shall

the contract. It was specifically emphasized

that interest @18% shall be levied on del

that in the event of delay in payment of ou

along with interest, the allotment was lia

and the respondent would be entitled to forfi

along with interest on delayed payment an

charges. Further at time of execution of the

also in the knowledge of the complainan

timely payment of all amounts payable by
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lan at the time of

onstruction linked

instalments as and

mplainants were

containing the

lotment and the

ty to familiarize

f the terms and

brought to the

mely payment of

be the essence of

y the respondent

ed payments and

tanding amount

to be cancelled

it earnest money

other applicable

reement, it was

that subject to

e complainants
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and subject to reasons beyond the control

possession of the flat was proposed to

respondent, within 3 years with six month

terms and conditions as set out in th
accepted by the complainants and the co

and undertook to scrupulously comply

Therefore, they are now barred by estop

grievance qua the same. It does not now li

the complainants to allege default on part

The non-payment of instalments on time di

ability of the developer to complete constru

18. The respondent submitted that as per the I

the project, external development charges

State Government and the State Governm

EDCs was supposed to Iay the whole in

licensed area for providing the basic a

drinking water, sewerage, drainage includ

line, roads etc. That the State Government

provide the basic amenities due to which

progress of the project was badly hit.

Compla tNo.2024 0f 2019

of the respondent,

offered by the

grace period. The

agreement were

plainants agreed

with the same.

el in raising any

in the mouths of

f the respondent.

ly impacts the

on work.

cense to develop

ere paid to the

nt in lieu of the

rstructure in the

nities such as

ng storm water

rribly failed to

he construction
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The respondent submitted that due

construction, a tremendous pressure

and the respondent had to suffer huge

delayed timelines. Despite the best efforts,

respondent is in process of obtaining

certificate for the same and shall handover

the occupation

the possession of

units to its respective buyers post t of occupation

certificate from the concerned authority.

The respondent submitted that it has

accordance with the terms and conditions

between the parties. There is no default or la

strictly in

the respondent. The allegations made in the mplaint that the

n of the flat and

contractors engaged to carry out vari activities in the

project due to which there was a dispute th the contractors

of their contracts

which resulted in

e ground realities

resulting into foreclosure and termination

complete d 95%

booked by the

slow pace of

put on the

tion that the

f the agreement

Se oh the part of

No.2024 of 201.9

respondent has failed to complete constru
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deliver possession of the same within

period, are manifestly false and baseless. O

the complainants who are in clear breach

agreement by not paying the installments

payment plan, without any cause or justifi

DETERMINATION OF ISSUES

After considering the facts submitted

reply by the respondent and perusal of

wise findings of the authority are as under:

22. With respect to the first issue raised by

authority is of the view that, the delay com

by the respondent as per clause ZZ of

agreement

calculated

nominal and unjust. The terms of the

drafted mischievously by the respondent a

one sided. It has also been observed in para

Realtors Suburban pvt. Ltd. Vs. IIOI and

DEEPANSHU SINGLA

Legal Assistant

e Bombay HC bench held

Page 14 of 19
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per month

e stipulated time

the contrary, it is

f the terms of the

in time as per the

tion.

he complainants,

on file, the issue

complainants the

ensation payable

the flat buyer's

r the super area

held to be very

ment have been

are completely

81 of Neelkqmol

(W.P 2737 of
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"..,Agreements entered into with individual
i nvaria bly one sided, standard_format
by the builders/developers and which were o
their favour with unjust clauses on delayed d
conveyance to the society, obligati,
occupation/completion certificate etc. Indi
had no scope or power to negotiate and had
o n e- si d ed ag re em ents.,,

23. With respect to the second issue raised b

neither the same has been pressed at the ti

has been proved by the complhinants in an

or by documents, thus this issue is decided i
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24. With respect to the third issue raised by th

authority is of the view that, as per clause 21

agreement dated 1,2.08.2011, the possessio

be handed over within 3 years plus grace

from the date of execution of agreement.

agreement was executed on 12.08.2011. the

reproduced under-

" the developer shall endeavour to complete he
the said building/unit within a period of 3
months grace period thereon from the date of
fl a t b uyer's eg reeme nt...,',

Accordingly, the due date comes out to be

respondent has violated the terms and

Page 15 of 19
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rchasers were
ents prepared

'helmingly in
'ivery, time for

to obtain
I purchasers

accept these

the complainants

e of argument nor

of the way orally

negative.

complainants the

of the flat buyer's

of the unit was to

riod of 6 months

The flat buyer's

levant clause is

truction of
rs, with a 6

tion of the

1.2.02.2015. The

thenditions of
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agreement by not handing over the possess

thus the promoter has failed to fulfil its

section 11(4)(aJ of the Act ibid.

The authority is also of the view that, the

liable to get the delayed possession

respondent for the period of delay i.e.4 yea

days under section 1B(1) proviso of the Act i

rule 15 of the Rules ibid at the prescribed ra

FINDINGS OF THE AUTHORITY

25. The authority has complete jurisdictio

complaint in regard to non_compliance of

6'a
'a
o

6o
0,J

E--lotz
lcnl:IItalzt<Itr
Iut
lur
loL-

promoter as held in Simmi Sikka V/s M/s

Ltd.leaving aside compensation which is to

adjudicating officer if pursued by the comp

stage. As per notification no. 1,/gZ/Z

14.12.2017 issued by Department of To,

Planning, the jurisdiction of Real Estate Re

Gurugram shall be entire Gurugram Distric

case, the project in question is situated wi

area of Gurugram district, therefore thi

Page 16 of 19

t No. 2024 of 201.9

n by the due date,

obligations under

complainants are

arges from the

6 months and23

id to be read with

e of 10.45o/o p.a.

to decide the

bligations by the

'AAR MGF Land

e decided by the

inants at a Iater

1,7-1,TCP dated

n and Country

atory Authority,

In the present

in the planning

authority has
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complete territorial jurisdiction to deal

complaint.

with the present

26. As per clause Zl of the flat buyer,s agreement dated

72.08.2011 for unit no. C-OTZ, tower_C, floor in project

"lndiabulls Enigma', Sector-1 10, Gurugram, possession was to

be handed over to the complainants within period of 3 years

agreement i.e.

comes out to be

from the date of execution of the

to deliver the

has already paid

nst a total sale

consideration of Rs. \,gz,44,ggT/-. A such,

are Iiable for delayed possession charges at

interest i.e. 10.45 o/o per annum w.e.f. LZ.O

provisions of section 1B(1) proviso of

[Regulation and Development) Act, 201,6 to

L5 of the Real Estate (Regulation and De

201,7 till the actual delivery of possession.

12.08.201i. + 6 months grace period whi

DEEPANSHU SINGLA

Legal Assistant

the complainants

bed rate of

.2015 as per the

e Real Estate

read with rule

pment) Rules,

tNo.2024 0f 201,g
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12.02.2015. The respondent has miserably

possession of the unit in time. Com

Rs. 1.,92,ZO,OSZ/- to the respondent
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DECISION AND DIRECTI S OF THE AUTHO

27. After taking into co deration all the

by both the parties, th

it under section 3Z

Development) Act,

directions:

authority exercisi

of the Real Estate

016 hereby iss

ti) The compl

ch

5i2;iif;
;?$ihl,rg
UJ
ul
o

annum w.e.f.

section 1B[1) proviso of the Real

and DevelopmentJ Act,2O.L6 to be

of the Real

Iii)

Rules, 2017 till the actual delivery

The arrears ofinterest accrued so

the complainants within 90 days f

order and thereafter monthly pay

offer of ion shall be paid

subsequent month.

Interest on the due payments fromIii i)

shall be charged at the prescribed
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t No. 2024 of 201.9

TY

rial facts adduced

powers vested in

IRegulation and

the following

ble for yed possession

i.e. 10.455 per

e provisions of

te IRegulation

with rule L5

(Regulation a Development)

f possession.

shall be paid to

the date of this

nt of interest till

re 1Oth of each

e complainants

te of interest i.e.
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[v) The promo

agreement.

28. Complaint stands disposed off.

29. The order is pronounced.

Member

tNo.2024 of Z0t9

DEEPANSHU SI

(iv) Complainants are directed to pa outstanding dues,

if any, after adjustment of inte awarded for the

charge nything from the

f the flat buyer's

1,0.450/o by the promoter which

granted to the complainants i

possession.

same as is being

case of delayed

nder Kush)
mber

urugram

30. Case file be consigned to the registry.

(sr-i,&umar) tsu
J/

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority,

Date: 04.09.2019
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