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BEFORE THE HARYANA REAL ESTATE REGUI,ATORY
AUTHORITY, GURUGRAM

Pradeep lain
Resident of I S'S7, creater Kailash - 1, New Delhi
110048 Complainant

1. I\4/s Vatika Ltd
2. I\4r. Gautam Bhalla
Ulirector olM/s Vatika Limitedl
3. I\4r. Anil Bhalla
(Director olM/s Vatika Limitedl
Regd. omce: 4 , floor. Vrtrkd 'lriangle. Blo,k -
Snshant t.ok-1, BlockA,l\4.G Road, Gurugram
4 l\.{/s Sahar Land and Housing Pvt. Ltd.
(Throush its directors)
5 l.{/s Crazy Properties Pvt. Ltd.
(Through its Directors)
Regd. ofllce: 224A,2.tFloor, Devika Towers,
Neh.u Place New Delhi-110019

Shri Rahul Bhardwaj Ad voc ate

Ms. Ankur Berw Advo.ate

Complainant

1.

ORDER

The present complaint has be€n filed by the complainant/allortee

under section 31 of the Real Estate IRegu]ation and D€velopmert)

4192 oi 2022

16.0a.2024

Shri Sanieev KumarArora
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Haryana Real

(in short, the

reln it is inter

nsible for all

Act, 2016 (in short the Act) read with rule 28 ofthe

Estat€ (Regulation and Development) Rules, 2017

Rules) for violation ofsection 11[4)[a) ofthe Act whe

alia prescribed that the promoter shall be respo

obligations, responsibiliti€s, and functions under the pr

Act or the rules and regulations made there under or to

per the agreement for sale executed interse.

?

Unit and proiect.related details

The particulars ot the project, the details of sale consideration, the

amountpaid by the complainant,the dateofproposed handiDg over oi

the possession, and the delay period, ifany, have been detailed in the

iollowiDg tabular form:

l
s N,

Vatika India Next Phasc 11, Sector 82,
Revenue estate of villagr

tehsilmanesardistrict, Gurugram

Resldential Plotted Colony

449.71225 actes

01.06.2018. validDTCP

RERA Reg'stered/

113 of 2008 dated
upto 31.05.2022

I\,{/S VATIKA LTD

16.05.2022

1.24 acre

36 of 2022 dared

09.05.2019

(Page no 25 ofcomplaintl
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Legal Notice

Total

09.05.2022

(Calculated hom rhe
agreement)

26.05.2022

(Page no 54 ofcomplaint)

lcalculated as per Fortune
lnltostructure ond Ors. w, Trevor
D'Llma and Ors. (12.03.2UA . SCI
MANU/SC/02s3/20181

by

(Page no 27 of complarnrl

Rs. 2,0 0,00,0 00/- (2crorel

(Page no 27 ofcompl.rint)

Facts ofthe complalntl

That believing upon the representations ofthe respondenr no.2 and 3

through th€ respondent do. 1 company, complainant agreed to

purchase the commercial plot admeasuring 1.24 acres in sector,82,

situated in revenue state of Sikanderpur 8adha, Tehsil lvanesar,

District Gurugram for a total sale consideration of Rs. 37,81,00,800/

Accord,ngly, a formal agreement to sell (ATSI dated 09.05.2019

executed between the complainant and the respondents. In

furtherance to the agreement, the complainant had paid the total sum

oiRs. 2,00,00,000/ to the respondent no. I company.

Rs.17.8100,800/-

B,

3

10.

11.

12,,

14

13.
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4. That it was agreed between the pa(ies that the balance sale

consideration was to be paid once the respondents will secure no

objection certificate from HDFC Bank as the said land was encunbered

with HDFC Bank underthe project loan. Further, the respondents also

agreed to share all the requisite documents such as sale deed of the

said land, sanctioned plan, superimposed plan, payment receipts of

Rs.4,00,00,000/- towards IDC/EDC charges by the respondent no.1

company etc. with thecomplainant

That however, the respondents mischievously did not share any

document with the complainant as mentioned hereinabove and

unscrupuloudy sent the leRer dated 28.06.2019 calling upon the

complainant to make the balance payment of Rs. 27,26,70,5 60/-. Upon

receiving the said letter, the complainant 8ot to know that the

respondents dishonestly secured no objection certificate from HDFC

Bank by undervaluing the sale transaction of Rs.37,81,00,800/ . The

complsinant duly replied to the said letter and asked the respondents

to share the comp)ete details ofcorrespondences with HDFC Bank.

That the complainant in the reply to the letter dated 28.06.2019,

narrated the whole incident how the respondents have duped an

innocent buyer. Thecomplainantalso got to know thatthe respondents

have played a iraud upon him by notapplying tor NOC from DTCP prior

to proposed assignment. As per clause 4 of policy dated 18.02.2015 it

is incumbent upon the respondents to seek permission from DTCP tor

change of beneficial interest in the licensed land prior to proposed

assis.ment, however, the respondents fraudulently tned to usurP the

sale transaction oi Rs.37,81,00,800/_ without getting appropriate



ARERA
URUGRAIV

sanctions/permissions in lavor ofthe complainant from DTCP or other

concerned authority.

7. Thatdue to the aforesaid illegalacts on the part ofthe respondents, the

complainant filed a complaint againsl the respondents on 4th lvlay

2022 with the Station House officer, Polce Station Greater Kailash-1,

New Delhi-110024 under Section 406, 420,34 and 1208 of Indian

PenalCode,1860.

8. That subsequent to the filing of the said complaint, the complainant

aho got issued a legal notice dated 6th May, 2022, whereby the

complainant terminated the said agreement to sell dated 09.05.2019

executed between the complainant and the respondents and also

called upon the respondents to make a refund of Rs.2,00,00,000/

(Rupees Two Crores Onlyl which was paid by the complainant to the

respondent no.1 company at the time of execution oi the said

agreement to sell dated 09.05-2019.

9. That the land whlch has been sold by the respondents to the

complainant, shows grossly incomplete signs in aU asPects. 'l he NOC

obtained by the respondents from the HDFC Bank has been obtained

by undervaluing the sale transaction of Rs.37,81,00,800/ i The

respondents have iailedto providethe NOC lrom the DTCP, Harvana to

the complainant.

C. Reliefsought by the complainantl

10. The complainant has sought the f,ollowing relie(sl:

L Direct the respondents to relund the entire dcposited amount of

Rs.2,00,00,000/- which has beeD deposited against the said land in

quest,on so booked by complainaDt along with interest @ Z4olo per

Complarnt No. 41q2 of 20ZZ



*H
Se

ARERA
URUGRA[/

aDnum co mpounded annually, on the amounts from 09.05.2019 till

its actual realization.

II. Direct the respondents to pay an adequate compensatory interest

on the ent,re deposited amount of Rs.2,00,00,000/- for delayed

executioD ofthe sale deed.

lll. Direct the respondents to pay a sum of Rs.50,00,0 0 0/- on account

oi grievance and lrustration caused to the complainant by the

miserable attitude oi the respondents and deficiency in service and

for causing mental agony caused to the complainant along with

interest from the date of filing the present complaint tiu 
'ts

11. But vide application dated 26.04 2024wherein he sought am€ndment

l. Directthe respondents to adhere withthe terms and conditions of

th€ agreement to s€ll dated 09.0S.2019 and accordingly allot the

said parcelofthe land to the complainant

Il. Direct the r€spondents to provide the possession ofthe said parcel

of the land allotted to the complainant in lieu ofth€ agreement to

selldated 09.05.2019.

Ill. Direct the respondents to pay delay possession interest @

prescribed rate from the due date ofpossession tillthe actualdate

ofpossession ofthe plot as per the Provisions of RERA Act, 2016.

Iv. Direct the respondents to pay a sum of Rs 1,50,000/- towards

litigation.

D. Reply by th€ respondent no.t.

12. The respondents builderhas contested thecomplainton the following

grounds.

comblaintNo.4192oI2022
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The respondent no. 2 5 were directed to file reply within stipulated

time otherwise the authority shall be bound to struck offthe detencc

ofrespondent no.2-5. The replyhas notbeen filed. Hence the defence

That it is a matter offact and record that no allotment olany unit ofany

particular project of th. respondent was made to the conrplainant.

'fhat moreover, there exists no builder buyer dispute/relation in the

present case and heDce, this Hon'ble Authority does not have the

subiect matter iurisdiction to deal with the present co mplaint.

That the contractual relationship of the parties is limited to the

sgreement to sell dated 09.05.2019 which is neither an allotment nor

a builder buyer agreement and has no €ssence/cond itions ofa builder

buyer agreement/model RERA agreement That the said agreement to

se ll merely record s an understand,ng between th. pa.ties in lieu of ntle

of an encumbered land. That this arrangement between the parties

does not fallwithin the meaningand ambit ofthe Act or the Rules and

Regulations thereunder.

That the jurisdiction of the Hon. Authority is derived from the Act

which establishes the builder-buyer relationship by virtue ol an

allotment or a sale of a real estate property/unit, without which, thc

complainant cannot be said to be an "allottee" within the meaning of

section 2(d) ofthe Act.

That the leg,slature in its utmostwisdom has implemented theAct with

the intent to cover the disputes between the "allottees'and the

promoter. While it is a matter oi fact and record that the respondent

no. 1 is one of the most prominent and renowned pronroters oi a

number of real estate projects, in all ol whi€h, the respo ndent no. t has

*HARERA
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ensured and displayed jts bonafide,n acringand fulfi ed its obtigations

18. That however on theotherhand, rhe co mplainant can not be said ro be
an allottee withoutany allotment being made by the.espondent. Thar
i. the absence ofan alotment/buitde. buyer agreement having been
executed between the partjes, no obligation under the Act can be
drawn and rhe jurisdiction ofthis Ld. Authorjtyhas been ousred, hence
the relielsought by th e co mpla inant cannot be gra nted by rhis Hon,ble

19. That the complainant has faited to prodirce any document/record to
sufficiently or even remotely show any a otm€nr in his iavour and in
such circumstancesi it cannot be deemed that a builder,buyer dispute
exists between theparties. That at rhis instance, it is submifted thar the
burden ofprooffatls under the complainart under Section 101 of the
lndian EvidenceActand untiland the unless the same is discharged by
the complainant, the respondent cannor be ask€d to disprove its case

20. Thatwithout prejudiceto rhe obiecrions stated here,n, it,s vehemenrly
submitted that the srance/ground ot the comptainant is highly
lopsided. That no booking in rhe name oi the project was accepted

which is evid€nriorm documents placed on record by rhe comptainant.
21. The complainant has paid a mere sun oiRs 2,00,00,000 showing his

interestin the com pany oi the respondent no. 1 and has not been made
against any particular projecr of rhe respondent and jn su.h
ci.cumstances, rhe complajnant can not be rermed as an,,altotree,,.

22. That hence, ior any alleged grievance, rhe Hon,ble Author,ty does not
have the subject matter jurisdiction to deal wirh the presenr case and

hence, this complaint is liabte to bedismjssed attheverv ourset

ComplaintNo.4192 oi2022



23. Cop,es ofall the relevant documents have been tiled and placed on the
record. Their authenricity is not in dispute Hence, the complaint can

be decided on the basis of these undisputed docu ments a nd su bmission

made by the parties.

E. Wrltten Submissions filed by respondenrno.l:

24. fhat the presenr complaint was never mainrainable since the presenr

complainanris nor an allotree.

25. That the present complainr has been filed on the basis ofan agreemcnt

to sell dated 09.05.2019, wh€reby the aSreement was ro sel an un

numbered plot with definitive size o41.24 acres in Secror BZ. The snrd

land does not lie within any project which comes w,thin the purview ot
R[RAAuthoriry and thus this complaint was never maintarnabte.

26. That iurther in terms of the agreement dated 19.0S.2019, Clause 2.1.2

"]'he seller shall provide ro the buyer NOC irom the aank and only

thereafter will the buyer wi complete TOyo payment oa rhe sates

consideration plus 70% ofEDC/IDCwithin three weeks ofrecejvinC of
NOC by the Seller which w,ll be equivatent ro Rs. 27,26,70,560/- .... ."

Further the complainant was atready aware of the t,en over the ptot

and admittedly the NOC was issued from the HDPC Bank on

17.05.2019. The NOC dared 17.05.2019 was mad€ p:rt ofthe record by
the complainanr himself (Page 34,35,36 ot the Complaintl. ,,wherern

the Bank has no objection to sale oa the plot ii sale proceeds to an

amount oiRs. 18 Crores were received in rhe ESCROW account,,. That

this NOC was duly supplied ro the complainant fo. conrptyingthe tenns

ofthe ATS, whereby remaining payment was to be paid in 3 weeks i.e

by 07.06.2019, however the complainant taited to make the paymeDt

*HARER,q
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27. That the complainant chose to stay silent even though the rernrination

of the ATS had taken place on 05.07.2019 (7 days lrom Termination

Notice dated 28.06.20191, and the Mvance money iclause 2.2 oiA]Sl
has alreadybeen forfeited.

28.'lhat the ATS thus neither comes within the purvrew of the RERA, nor

can be enforced since already terminared in 2019. Thus rhe p.esent

complajnt ought to be dism,ssed as neither the Complajnanr conres

with the definition of 'Allottee" nor the respondents come wthin tbc

definition of"Promoter" as there is no project involved and the tenns

were sinpljciter an agreement for sale within the Transfer of Property

Acr,1882.

F. lurisdiction ofthe authorityl

29. The authority observes that it has tenitorial as well as subjecr matrer

jurisdiction to adjudicate the present complaint for the reasons given

E. I Territorial iurisdlction
As per notification no. t/92/2A17-ITCP dared 14.12.2017 issued by

Town and Country Planning Departmen! the jurisdiction ofRealEsrate

Regulatory Authority, Gurugram shallbe the entire Gurugram Disrricr

for allpurposes with offces situated in Curugram. In the prescnt case.

the proiect in question is situated with,n the plannins area of

A
UR ComplaLntNo 4I92of 2022
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and thus the respondent was constrained to issue tetter dated

28.06.2019. That though in t€rms ofATS payments (70%) were to be

made in 3 weeks of NOC yet the respondenr issued the len€r after 2

extra week and gave another 7 days ro the complainant to make

payment, failingwhich the agreementwas to beterminated.
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Gurugram distrjct. Therefore, this authority has comptere territorinl

iurisdiction to dealwith the present comptainr.

E.ll Subiect matter iurisdtction
Section 11[4]ta) ot the Act, 2016 provides that the promoter sha be

responsible to the altottee as per the agreement tor sale. Secrion

11(altal is reproduced as hereunder:

s€ctlon 11(a)(a)
Be r e spon si b 1 e fa. a I I obllsoti o n, responsi bni tes, a h.t lu n. r i a n s u nde t rh e
provisionsofthis Actot the rutes dnd regulations hade theteundet .r to
tha ottott.,\ a\ op, ,F d pnit lot,ot\ at ,a.h_ an..Qro\ at
ottu pp. a, Lac . o," n", b" ti the.oa\, ni. ^t "1. 

,1" 
"p r,a"F.

p|o,. -t bL dtau\_ a\,he.a,p doy be. ta thd ttlo ,p. ,. t\t ,nmon
ateas ta the ossociotion of atott&s or the.ompetent autharity, os the
cosena!be)

Section 34-Functions of the Authortty:
344 olthe Act provide\ to enslre.onptnh.e with the obhsatbh\ Lan
upan the prcnote1, the a t) ees, antl the rcat estateogents unAet th6
A.t ond the .utes on.) resulathns nade theteundet.

30. So, given rhe provisions ofthe Act quored above, rhe authority has

complere jurisdict,on ro decide the comptajnr regarding non-

compliance ofobl,gations by the promoter leaving aside compensarion

which is to be decided by the adjudicanng officer it pursued by the
complainant at a later srage.

C. Flndings on reliefsought by the corhptainant.

G.l Direct the respondentsto adhere with rhe terms and condltions of
the agre€meht to s€tt dated 09.0S.2019 and acco.dingty alot the
said parcel ofth€ land to thecomplainant.

G.Il Direct the respondents ro provide rhe possession of the said parcet
otthe laod allotted to the comptatnant in tieu oftheagr€em€nt ro
sell dated 09.05.2019-

Complarnr No 4lq2 oi 2012



G.IU Direct th€ respondents to pay delay possession interest @
prescribed rate from rhe due date of possession till the actuat dat€
ofpossesslon ofth€ ptot as per the provlsions of RERAA€r,2016.

31. In rhe prese.r conplaint, the complainant had booked a ptor
admeasuring 1.24 ac.es in the p.oject ot the respondents namety,
Vatika India Next phase I, situated at secror 82, Gurugram, HaryaDa.
The agreementto se for rhe said ptotwas got executed jnterse partjes
on 09.05.2019 for a totat sale coEideration oa Rs. 37,81,00,800/-. 0ut
oithe total sale consideratio. the comptainant had paid an amounr of
Rs.2,00,00,000/-.

32. There is a lien over the said ptot and admittedly the NOC was to be
issu€d by the HDFC Bank. As per ctause 2.1.2 the respondents has ro
provjde the complainant NOC fron rhe Bank and only thereafter the
complainant witl complete 70% payment of the sates considerarion
plus 70% of EDC/IDC wthin three weeks ofreceiving of NOC by him
which wilt be equivatent to Rs. 27,26,70,560/.. The .espondents

company lailed to obtain the NOC from the HDFC resutting i. non-
payment by thecomplainanl The respondents due to non,payment by
the complainant issued a letter dated 28.06.2019 (page 33 of
complaint) in wh,ch tr wa s stated that,,We are hereby noilying you to
comply with your obligation tawotds the payment anounting to Rs

27,26,70,560/- to the Company, within Z days,lrom the ddte of thts
Notice, failing which the Agreenent between us shall ndnd terminate.)
and the amount paid by ]ou shott stand forfeited.,,

33. As per documenrs on record th. authority observes that although vide
letter dated 17.05.2019 issued by HDFC Limited whe.ein it is srared

*HARERA
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that HDFC has noobjection jn sellingthe p.opertytothesaid customer
provideda minimum amountof 18 Croresshall bc received into Varika
Ltd. Escrow account no. 05720350000172 maintajned by HOFC Bank
Limired. Further there is no document placed on record whtch
corroborare the fact oihaving deposit 18 crore rnto the said accouDt
the.efore, the said NOC cannor be taken into consrde.arion by th.
authoriry. Hence, the demand raised by the respondents vide terter
dated 28.06.2019,s invalid.

34. 'lhe complainant wishes to continue wirh the protect and hereby
seeking possession of the unit along wirh detay possession charges.
The authority is otthe considered view that the Act, Z0t 6 ensures the
:llotreet right to information about the project and rhe unit. That
knowledge about the timetines oathe detivery ofpossessron forms an
inseparable part of the agreement as the respondenrs is not
communicating rhe same to fte complainant/atlonee. Hence, it is
violation oftheAct, and shows his unlawful co.duct.

35. The Hon'ble Supreme Court in the case oftortune Infrastructureand
ors. vs. Trevor D'Llma and ors. (12,03.2018 . SC); MANU/sC/02 s3
/2018 obsened that,,a person cannotbemade to wait indefinitelyfor
the possession of the flar. allotred ro them and rhey are entitled to seek
the refund ot the amount paid by them, atong with compensation.
Although we are aware oithe fact that when th€re was no delivery
period stipulated in the agreement, a reasonabte time has to bc
taken into consideratioo. In th€ farrs and circumstaoces ot this
case, a time period of 3 years woutd have b€en reasonabte ro.
complerion of the contract.

ComplaintNo. 4192of 2022
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36. h view of the above,menr

sell oughtto be taken as the

Therefore, the due date of
comes out ro be 09.05.2022

in handi[g over possessio

delayed interest charges as

40. The denn,tion of

Act prov,des that

37. Payment of delay possesston charges at prescrtbed rat€ of
int€restr 'lhe conptainanr is seeking detay possessjon charges at ihe
prescribed rate of interest. provjso to secrion 18 provides thar where
an allottee does not intend ro withdraw from the project, he sha be

paid, by the p.omorer, interest tor every monrh of detay, riu the

handing over of possession, at such rate as may be prescribcd and ir
has been prescribed u.der rule 1S ofthe rules.

38. The legislature in its w,sdom in rhe subordirare legislation under rtre
provision oirule 15 olthe rutes, hasderermined the prescribcd rare ot
interest. The rare ol interesr so determined by rhe tegislarure, rs

reasonable and iithe said rule ls fottowedto award the interest it witl
ensure uniform pracrice in atl thecases.

ioned reasooing, the date of agreement to

date for calculating duedate ofpossession.

handing over ofthe possession of rhe unit

, manifeltingthat there has been a delay of
n, making the respondents tiabte to pay

per s€ction 18 oftheAct,2016 alons wjth

term'interesf as defined under section 2[za) ofthe
the rate of interest chargeable from rhe alonee by

39. Consequently, as per website of the State Bank of India i.e

httos://sbi.co.in. the marginal cost o ending rate (in short, MCLRI as

on date i.e., 16.08.2024 is 9.10yo. Accordingly, the prescrjbed rate of
interestwill be marginal cost of tend,ng rate +2% i.e.,11.10%.
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the promoter, in case of default, shalt be equal to rhe rate of interest

which the promoter shall be liabl€ to pay the allottee, in case of default.

41. Therefore, intereston the delaypayments from the complainants shalt

be charged at the prescrjbed rate i.e., 11.10olo by rhe

.espondents/p.omoter wh,ch is the same as is being granted ro them

in case oldelayed possession charges.

42 On consideration of the documents avaitable on record and

submissions made by both the parries regarding contravenrion of
provisions ofthe Act, the aurhorityis satislied that the respondents are

in contravention ofthe section 11(4)(al ofthe Acr by not handing over

possessron by the due dale. The possession of the plot admeasuring

1.24 acres in sector 82 Curugram, Haryana was to be dclivered by

09.05.2022. However the respondents/promoter have not allorted a

specific plot number to the complainanr and atso have iaited to

handover possession ol the plot to the complainanr till dare of this

order. Accordingly, it is the failure of rhe respondenrs/promorer to

fulill its obligations and responsibilities to allot a spec,fic unit number

and to hand over the physical possession. The authority is of the

considered view that rhere is delay on rhe flart ofthe respondents to

offer possession ofthe allotted plot to rh€ complainants. Furrher no

CclpanCC has been granted torheproiecL Hence, this proiectis to be

treated as on-going project and the provisions of rhe Act shall be

appl,cable equally to the builder as well as allottees.

43. Accord,ngly, it isthe lailure otthepromoterto futfil tsobligarions and

responsib,lities as per the agreement to sell to handover the

possession ol the plot within the sripulated period. Accordingly, the
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non-compliance oi the mandate co.tained in secrion 11(a)(al read
with p.oviso ro section 18[1] of the Act on the part otthe respondent
is established. Th€ respondents are directed to paydelayed possession
charges on the amounr paid by the complarnantto ir rrom the duedat.
ol possession i.e., 09.05.2022 titl valid oiier of possession plus two
months (after obtaining oClCC) ar the prescribed rate of tnterest i.e.,

11.10% p.a.foreverymonthof delayasperprovhorosection t8(11 ot
theAct read with rute 15 otthe rules.

H. Directions of the Auihority

44. Hence, the authoriry hereby pass€s this order and issue the ibllowing
directions under section 37 of the Act ro ensure conrpliance ot
obligarions cast upon the promorer as per thefunction entrusred to rhe
authoriry under section 34(01

i. The respondenrs are directed to handover tle possession ofrhe
all plot admeasuring 1.24 acres in their project within three
monrhs(go daysl after obtaining valid occupation certificate
from the compe!ent authoriry.

ii. The respondents are direded ro paydelayed possession charges

on the amount paid by the comptainant ro it, from the due date
of possession 09.05.2022 ril valid oiier otpossession plus two
months (after obtajning OClCC) arthe p.escribed rate oainrerest
i.e., 11.10E0 p.a. ior every month ofdelay as pe. proviso to secrion
18[1] ofrhe Ad read wirh rule 1s otthe rutes

iii. The respondents shall not charge anythins from rhe
compla,nant which is not the part oitheagreemen!

u
Lomplalnr No 4192ot2022 I-----l
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iv. The rate of inrerest chargeabte from the alottees by the
promoter, in case ofdefault shalt be chaEed at the pr€scribed
rate i.e., 11.10% by the respoldents/promot€r whtch is the
same rare oftnreresr which the promorersha be tiabte to pay
the allotteer in case of defautt i.e, the delayed possession
cha.ges as per section 2(zal ofrheAct.

v. The complainant is directed to pay outstanding dues, it any,

+6.

Complainr stands disposed ot

File be consrgned to the

Haryana Real
, Gr!rugram

/-s
;+
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