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ORDER

1. This complaint has been filed by the complainant/allottee under sedion

- 
,r-"r,*'**t*ta," [Regutation and Development) Act' 2016 (in short'

the Act) read with rule 28 oi the Haryana Real Estate (Regulation and

t""r"r,"*, Rules' 2017 (iD short' the Rules) for violation of section

,r(or,U ,,* Ott **t"in it is in&r oiis prescribed ftat the promoter

shatl-Ue responsiUle for aU obligations' r€sponsibilities and functions

,"0* *" ***'* of the Act or the Rules and regulations made

thereunder or to the allottee as per th€ agreement for sale executed r'rer

ComPlatnant

Complainant
Respondent
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Unlt and Proiect retated d€talls

tt" r"a"r"* **" 
"tails' 

sale consideration the amounlpaid by the

"".0,",.-,, 
*"'*"rosed handing over the possession' delay period'

HARERA
GURi]GRA[/

107.85 acres

Nature ol the Proiect [6Ien alPlotted colony

z=-s ot zuz aura zs .oz zotz valid uP
nrCe license no and validttY

3.

I
to 28.03.2018

22 0thers

Date of execution

[{ERA Resistered/ not
28.08.2017

no. 93 of

27 .0a 2022

E73

fpage no. 21 of comPlarnt]

294.s7 sq. Yds

(Page no.21 of the complaint)

16.10.2014

tpase 47 of comPlaint)

zOl a^t"a_l
n-ne reeistratlon valtd uP to

Ilnit area admeasunng _l
--l

-to8Jrro14 l\2. Dale ofbooking

las per Page 49 ofcomPlaintl

16.04,2018

16.10.2017 +6 months Brace Penod
14. Due date of Possession

ls.l. -Particutars
-- -- -FDetatls
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15. Total sale consideration Rs.1.03,00,156/'

55 ofcomplaint)

clause 4.2 on Page I

Imount Pald byi6.

,2.08.2018 on Page 72 ofcomplaint)

Complerion certificate

Offer of Possession withoul

obtarning Part CC

r-egal notrce teking refund 24.11.2022

(as on Pase 73 ofcomplaint)

B, tacts of th€ complalnt

The complainant has made the followlDg submissions iD the complaint: _

t. ,*,,i" Complainant mustered all her life savinss and hard-earned

money and booked one dwelling unit beinga plot in the proj€ct titled as

i'*ru,o', o*ruro at'*', plolbearing No' E 65' admeasuring 310 670

sq. mt. for a total sale consideration along with tax of Rs 1'09'01'571/-

(Rupees one Crore Nine Lakhs OneThousand Five Hundred Seventy 0ne

ontvl, tv paying the booking amount of Rs'g32'010/ lRupees Nine

r,"tn, rt irty r*o rnou"and ten Rupees onlvl' on 08'07'2014' Thus'

reposing the kust in a household brand M/s Raheia Developers t'inirted

havingover 2 5 vears' presence in India and beins Siven the commitment

that ttre nerponaent -otrld stand by their commitme'ts as they have

.lone so lar in the Industry The booking was under the

complaint No. 197 of 2023

IL
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II,

l

IV,

GURUGRAIV
Compl.rnt No. 1q7 of202l

10:15:10:10r10:10:10:10:10:05, plan with 05% to be paid at possession

as per the commitment ofthe olflcials ofthe Respondent'

That the Complainant who was able to finally overcome the obstinate

aBitude ofthe Respondent was in for a shock that the stamp paper as was

affixed with the Apartment Buver Agreement (ABAI is back dared ie

06.08.2014 and theagreement isbeingex€cuted on 16 10 2014 TheABA

was executed bythe Respondent's omcials aftermorethan03 months of

having taken theAllotmentandalso after havingreceived 25% ofth€ sale

conside.ation and allotted oneplotbearing no' E_65 measuring 310 670

That the Complainant who kept on Paying the installments and till

September 2 016 had paid 9 5% of the amount Thai it would be pertinent

to pointout that even in the ABAisa clause 4 2 states that theSellershall

s,nce.ely Endeavour to give possession of the plot to purchaser within

36 months irom the date of execution of the Agreement to Sell and afte'

providing of necessary infiastructure speciauy road' sewer & water in

the sector by the Covernment, but subiectto force maieure conditions or

and .easons beyond the controlofthe Seller"'

It is submitted that the Complainant has till date paid an amount of

Rs.1,02,75,612l', to the Respo'dentbeing 95% ofthe sale consideration

as was decided at the time of booking and had paid each and everv

amount oi the sa,d plot as demanded bv the Respondent but the

Resporldent kept on delavirg the possess'on of the said plot'

That it is submitted that the Complainant not having received anycogent

response from the Respondentand again having made to wait' lost allher

Lith in the commitments ofthe Respondent' was constrained to send a
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n*n" by h€r legal €ounsel Thereaftet a Legal Notice dated

24.11.2022 was sent on the Complainant's behalf to the Respondents

which was dulv delivered That the Complainant got a Letter from the

Respondent dated 21112022 whereJ. it was stated that the

Respondent agrees thatthere is delay inhanding over the possession to

the Complainant, however the Complainant should Dot seek refund but

should sellthe plot at a higherrate in the market'

v! In the aloresaid facts and circumstances' the Complainant left with no

other option ir torced to approglt'thls Hon'ble Aulhonry to take not of

the itlesalities ot the Respondii* d'rd direct ttrem ro refund the entire

hard earned monev of the Complainant which thev have usurped for the

l.st more tban 8 Years.

C. R€liefsought by the complainant:

4 The complainant has sought lollowing relref(s)'

l. Dnect the respondent to refund the ent'rc anrount

II,

5.

Directthe respondent to paylitiSation cost ofRs' 2'00'000/-

on the date of hearing, the authority explained to the respondent

/promoter aboutthe contravennoIlsas alleged ro have been committed 'n

.;lation to section 11(a) ta) of the Act to plead guiltv or notto plead suiltv'

pard by rhe

D. ReplY bY ttre respitttddtfr_

6. The respondent contesled the oomplaint on the followinggroundsr _

a) That the complaint is neither maintainable nor tenable and is liable to

be out_rightly dismissed The agreement to s€ll was executed between

both the parttes pdor to the enadment ot the Act' 2016 and the

provisions laid down in the said Act cannot b€ enforced

retrospectively. Although' the provisions ol the Act' 2016 are not



*HARERA
#- eunueneur

bl

c)

complarntNo 197 of2023

applicabl€ to the facts olthe p.esentcase i. handyetwithout preludice

and in order to avoid complications later on' the respondent has

registeredtheprotectwiththeauthority Thesaidprojectisregistered

under the provision olthe Act vide registration no' 93 of 2017 dated

2A-04.2017.

That th€ complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted by the parties in the event ofany

dispute as clause 13.2 ofthe buyert ag'eement'

That the complainant has not approached this authoriry with cleaD

hands and have intentionally suppressed and concealed the material

facts in the p resent comPlaint Th€ present complaint has been filed by

them maliciouslywith an ulterior motive and it is nothing but a sheer

abuse ofthepmc€ss oflaw.Thetrue and correct facts are asfollows:'

. That the complainants, after checking the veracitv oi the project

namely, Raheja's Aranya City, Sector 1 1 and 14' Sohna' Gurgaon had

appl,ed for allotment ofa plotvide a booking application form' Thev

agreed to be bound bv the terms and conditions of the bookins

application form. The complainants were aware from the verv

inception that the plans as approv€d by the 
'oncerned 

authorities

are tentative in nature and thatthe r€spondent mighthave to elfect

suitable and necessary alterations in the layout plans as and when

. That based on the application for booking, the respondent vide its

,llotment offer letter, allotted to the complarDant plot no' E 65' l he

complainant siSned and executed the agreenrent to sell and the

co mplainant agreed to be bound bv the ternrr 
'ontained 

therein'
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. That the respondent raised payment demands from the complainant

in accordance with the mutually agreed terms and conditions of

allotment as well as ofthe payme't plan and the complainant made

the payment ofthe earnest money and pa't amornt ofthe total sale

consideration and is bound to pay the remaining amount towards

tbe total sale consideration of the plot along with apPlicable

registration charges, stamp duty, service tax as well as other charges

payable at the aPPlicable stage.

. That the possession of the plot is supposed to be offered to the

complainant in accordance with the agreed terms and conditions oi

the buyer's agreement.

. Despite the respondent fuUllling all its obligations as per the

provis,ons laid down by law, the government agencies have failed

miserably to provide essentialbasic infrastructure facilities such as

roads, sewerag€ line, water, and electricitv supply in the sector

where the said project is being dev€loped' The development of

roads, sewe.age, laying down of water and electricity supply lines

has to be undertaken by the concerned governmental authorities

2nd is not within tbe power and control ol the respondent' The

respondent cannot be held liable on accou nt of non-performance bv

the concerned governmental authorities' The respondent comPany

has even paid all the .equisite amounts including the external

development charges (EDC) to the concerned authorities' However'

yet, necessary infrastructure facilities like 60_meter sector roads

including Z4_meterwide road connectivity' water and sewage

which were supposed to be developed bv HUDA parallellv have not
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ii", *",t." *."d for calculating the due date ofpossession shall

shrt only when the necessary infraltructure facilities will be

provided by the governmental authorities and the same was known

to the comptainant from the very inception' That non_atailability of

the infrastructure facilities is beyond the control of th€ respondent

and the same also falls within the ambit ofthe dennition of'force

maieur€' condition as shpulated in Clause 44 ofthe aSreement to

That develoPment of the in whrch rhe Plot allotted to the

complarnant is locat€ mplete and the respondent sball

o the complainant after its

nant making the Payment of the

amount and on availability of infrastructure
due iDstallments amount and on availabihty

facilities such as sector road and laying providing basic external

infrastrucure such as water' sewer' electricity etc as per terms oi

theapplicationandagreementtosell'Thephotographsshowingthe

-.r"n, *** of the d€velopment of ihe plot in which the plot

allotted to the complaint is located Despite the 
'cctrrrence 

ofsuch

force rnajeure events, tle r€spondent has completed the

development of the project and has already been sraDted part

completion certificate on 1111'2016' Under these circumstances

passing any adverse order against the respondent at this stage

7.

would amount to complete travesty ofjustice

Copies ol all the relevant docunents have been filed and placed on the

record. rhelr authenticity is not in dispute' Hence' the complaint can be

decid€d on the basis of these undisputed documents and submissions

made by the Parties.
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turlsdictlon of the authority

Complarnt No I'17 of202l

The authority has complete territorial and subiect matter jurisdiction to

adjudicate the present complaint for the reasons given below

E,I Territorialiurlsdictlon

9. As per notification no.1/9212077'7TCP dated114'12 2017 issued by Town

and Country Planning Department, Haryana the jurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case' the proiect in question is

situated within the planning area oi Gurugram district' The'efore this

authority has complete territorial )urisdiction to deal with the present

E.ll Subiect-matt€riurlsdicttotr

10. Section 11(altal ofthe Act,2016 provides lhat the promote' shall be

responsible to the allottee as per agreement for sale' Sect'on 11{4)[a] is

reproduced as hereunder:

tatrhP nrono@rshall" ,"-i. iii*"op w a oblsotlon: e5ponibnnP' and tun'tbn'
L7i"i'tii'ij"ii*"' 

"t 
*" tir ot th' tute' and r?sulotrcas node

;;;);';;;;";; n; ;i",*' "' 
pct th. ocearca b.ate ot @ thc

ili,,i,i,itiin* ^ 
*" *s; ndvbe'n &e @nverance otott the

7i".i^'",u it.r" * o*u'st 
"s 

rk 
'o'e 

lot b' to t he dttodees' ot the

ii'^."" iiil,**" **';'on otottofteqot r\en*PPt'nt outho tv'

os the cose naY be)

Se.li on i 4' Fun ctio as oJ th e Auth or i tv :
;1n he A4 Dtuio;s o en:drc 'anpro4'e ot rhe obt'ootio4t rust

,'.ii ri", "^"i^ o' ann"s ond ie t'ot enare osenls t4det th,
ia ona i" rute.and *sutotto4\Ioae t\eQunde'

11. s", i.;i;';a;;; ;ovisio"ns or *e ect quoted above' the authoritv has

complete jurisdiction to decide the complaint regarding non_compliance

ofobligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating off'cer ifpursued bv the complainantata later

stage.

12. Further, the authority has no hitch in proceeding with the complaint and

to grant a reliefofrefund in the present matter in view ofthe iudgement

passed by the Hon'ble Apex Court in lvewtech Prcmoters atd Developets

Private Llmttedvs Stote olU.P. a 
'Ors' 

2021'2022 (7) RCR (Clv )'357

and reikrated in case of M/s Sana Realtars Prtvate Llmltail & other vs

Unlon ol tndta & others SLP (Civll) No' 73OoS ol 2020 declded on

12 Ts.2o22wherei ithas been laid down as under:

--Bh Fran the *henP ol he Act olvhth o de'o ea ekanrc hos been

iLi i^i iii'i- "'i 'r '""e; 
o! adttNtonn de Ra@d wtth thc

i:ibiii i,iii,,v ;"i "avdie;nq:me' 
sh nrutt' etts t u

;nt otrhouoh the A'1 iadleo* the lltnict erp'esan' hke i"tund
::,*^''-";""t* dnII iodoeailttd' o onlotnt noding ol \P'tons tn

)"i ii" ti"ii i*t^" 'i"t *hen n cad?s'o tetund otthe o^otnt
""1111)))l i, ii"lii,a 

","raLo, 
dte'thloovneat ottn@ten tor

;;;":;;;;;;;;;.j,;"*''"" or pe'otry ond ht'ft! Ihe'Pon' tt ts'he

illl'ili"-,ii*)i *n,n n* h. pos q oaon'neonoaeteratnettt'
).1),1-" "i,--^.i"'", n 

'n" 
e4e tm' wb tt 'ona b o qu*loq

ii'!l"ii""' ii'i", a 
"d,aotg 

conpentution ond trP'e! the'eon

i'i'iliii'i'^i'it ii";d ia ihP adiud'@nrs otr' e'runvctvhat

i',|'i ".i")i-,ii",i'"i t*p''s io v,w l.hc @ttq n# ' 
eodns o[sanoh

' ;'; :;.i'*;;,;-,';;, "t,i' i't' 
tt the od,d" oton !4dq s4 non' I 2

ri ii ..a D ane' tton conpen'onon a\ en saged it enenaeo to 
'nc

ii'"ii' on.s find' " 
p'vta that a ow new nov tnond ta Prqno

'""- '-t" i'i'**" "t 
tt'" o*e6 ond ian' dons ot Lhc odtudrotis

in,"i i.a,,1i,iL;' *; 
"'at 

woud be osoh\t $P non'lat? ot thP

Act2016-"

13. H""c","i;-;i;* ol the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above' th€ authority has the

jurisdiction lo entertain a complaint se€king refund of the amount and

inter€st on the refund amount'

F. Flndlngs on the oblectlons ralsed by the respondent

F.l. oblectlon re8arding agreement contains rn arbltradon clause

;;'.;';;;J. th-e ;bpute resorutron svstem mentroned in

agreem€nL

ComplaintNo. 197of 2023
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I4. The resPondent has contended that clause 13'2 of the agreement to sell

entered into beMee. contains a clause 13.2 relatingto dispute resolution

between the parties'The clausereads as und€r: -

"Alt ot onv dttput' ati:ng out ot 
'oucht\g 

upoo n t elo ontothe

*i.i "iin'' eppn'u*'ooeea?nt to.settt coNetoi'e Ded

";i.:;:';,k,:i;'';':;;o'"'""""d 

vot'dtc' orhe &rn\ t\etq ond the

'L]lii,' i.)iii'^a "ow'@n\ 
ot rh? nodie\ snott be YdtPtt

rhmuah dtbtttotrcn"th' otbtatrcn pruLe;ding\ sholt be goeemed

'ii"i"" i)iiiiii; -a co^ttiotbn a't taeo ot onv stotuto'v

;nendnenu/ odifcotun\thaeot tot 4e tde baqs tl fot'e'rh?
:::i" :^-,-;^" ;' ^ *)-^ 'hdt be hetd at the ofi'P ot the 

'ettet 
tn New

ii!,:iiiiJi',i,i i;;;;;;;"t'" shott b? opl'nkd tu nutuat 
' 
on'?.t

"i -ill.^ii. ,ii" -", - 'at 
ao '**d lo th? 'oncetaed 'oLn tot tne

T;:;",ii';:i;;;;;' o'*:iin;i '"r'*'" "' tou'hns upo, the

'' btttu@t \ubiert lltludiq 
'nvo@tu 

a" ht''onat tut istltc or o[

i;i";;;;;' :;;i ;;i",s"";"; wd) os or tunpb aad Horvdno Htsh

co!ftorChondlgoth'-

rs. H"*.,".:il;#;o'**'n* "''r'ur' 
on *'ord' no dsreement to serr

has been executed beMeen the parties

terms & conditions of the
16. The respondent cont€nded lhat rs per th-" 

"rr,"""". "trn 
i"tv €xeout€d betwe€n the parties' it was specificallv

"ir""i 
,n", " 

,n" ***dity of any dispute if anv with respect to the

Or"r,.a*, O*"0 unit by the compl'inants' the same shall be

"aiuanur"a 
througt' arbitration mechanism The authority is of the

li'inion d,ut tr'" iUtaittion or the authontv cannot be rettered bv $e

"-,U"*" 
, - "On*tion 

clause in the buyer's agreement as it may be

noted that section 79 of the Aci bars the jurisdiction ofcivil courts about

uny ."tt"r *f,rcf' Afl" *ithin the purview of this authonty' or the Real

aslt" epp"ttat" rtttl.ln"t' Thus' the int€ntion to render such disputes as

non_arbitrable seems to be clear' Also' section 88 ofthe Act says that the

f."roa* r,no ott *"ll be in addition to and not in derogation ofthe

l."rt"-" * *, other law for the time being in force' Further' the

authoriry puts retianc" on catena of judgments of ihe Hon'ble Supreme
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a"rr,, O*ar*,, inNatlonat See'k Corpomtlon LlnLett v' M'

Madhusudhon Reddy & Anr' (2012) 2 SCC 506'wherein it has been held

thal the remedre( Provrded under the 
'on'umer 

Proleclion Act are rn

addition to and not in derogation of the other laws in force' Consequentlv

the authority would notbe bouDd to reier parties to arbikation even ifthe

agreement between the parties had aD arbitration clause Similarlv'

nt Afiab singh and Ors' 
'/ 

Emaor MGF Land t't't a l Ors" Consumer cose

no 701 ol 2015 decided on 73'07 2017 ' 
the National Consumer Di sputes

Redressal Conmission, New Delhi (NCDRC) has held that the arbitration

clause in agreements between the complainant and builder could not

c'rcum\cr ibe lhe ,un'drLlion ol r con<umer tnrum

17. While cons,dering the issue of maintainability of a complaint before a

consumer forum/commission in the face olan existing arbitration clause

in the builder buyer agreement' the Hon'ble Supreme Court in case titled

asM/s Emaor MCF Lotd Lut' V Afiob SiWh in tevision petition no'

,Ur"'rolrorl in ctvtt oppeat no 23512'23513 ol 2017 decided on

10.122018has upheld the aforesaid iudgement of NCDRC and as

provided in Artirie 141 of the Constitution of India' the law declared by

,tt" supr"." C*tt 'tt"ttte 
binding on all courts within the territory ol

lndia and accordingly' the authority i5 bound by the aforesaid view The

relevant para of the )udgement passed by the Supreme Cour! is

reProduced below:

''2 5 ThB caurt th the series oLrdgnents os naticed obave'ontde'ed

,1i.,.^'- q 4.t' t '|Ao 
o' "tt o'

',f: 
:.::ii i', ; :: :':' :;: i:i i ": ;:::i!:i,:: ",;:'':' :"';,

;"";;;";;";",'.' "-i'tt"" o' -'-" ''"'""'"" '""a"
;;i,:;^:;;. ',":'"' '"""'''| ao'! 'tc auBDto'"PoN'urd"t
i"ii"))'.i' *" *" "' 

* '"e 
r4eo oi otb tto":1a!lP'::::

il'ii,i i;;.1.i" ;-"",',a"",\\rda Ptot? tt'n A't t\a teneov
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Drcvtded to a consunet when thete I a delett n onv 9@d\ or

i,-i;i' rt'" ,o^pun ."on' ant ott?sodon n w tne node bv o

,."iiiii.a n,'it- t"", 
",ptoii'd 

in secrion 2(c) ol the Act rhe

*^ii" ""a* ,n" ur-r", e-ection Act is @nlne'| to cotupldint

i" )",i'ii",a"n*a *t" 
'he ̂  

tfordetPct or defiaeniesauvd
i" " rewi.e orcviaq he cheop oad o qukk enedt hat b@n

;rcvtd.d to thie @6unet \|hich s de obrct ond putpoe olthe Act

os noticed obove."

re. rherefore, in view of the above judg€ments and consideringthe Provislons

ofthe Act. the authoritv is ofthe view that complainant is well wtthin the

right (o seek a special remedv available in , beneficial Act such as the

Consumer Protection Act and RERA Ac-t, 2016 instead of going in for an

arbitration. Hence, we have no hesitation in holdingthat this authoritv has

the requisite iurisdiction to entertain the complaint and that the dispute

does not require to be ret€rred to arbitration necessarily'

r.ll obie(tion resardlng iurlsdlcUon of attthorltv sr'L buver'\''_ ,*..-"nt exict t"a;rior lo comingintofor(e ol the Act'

rr. rh" .";;"";;i;;;;;ised lnoth"r oblectron that rhe durhoriN is depnved

ofthe iuris.lictioD to go into the interpretation otor rights oithe parties

inter'se in accordance with agreement to selt executed between the

parties and no agreement for sale as referred to under the provisions ot

the Act or the said rules has been executed inter se parties' However' as

per the documents available on record' no agreement to sell has been

executed between the Parties'

20. Moreover, the authority is of the view that the Act nowhere provides nor

can be so construed that all previous agreements will be re_written after

coming into lorce oi the Act Therefor€' the provisio ns of the Act' rules and

agreemeDthave to be read and interpreted harmonioudv' However' rfthe

Act has prov,ded for dealing with certain specific p'ovisions/situation in

a specific/particula. manner, theD that srtuation will be dealt with in

accordance with the Act and the rules after the date olcoming into force

of the Act and the rules' Numerous provisions of the Act save the
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agreements made between th€ buyers and sellers. The

said contention has been upheld in the landmark judgment of.ryee romol

dec,ded on 06.12.2017 which provides as under:

'119. Under the pravisions ol Se.tion 18 the delav tn hohding over rhe

Posvssioh \9ould be cauntetl l.on the date nentioned t4 the

agreenent lor sole entered inn bv the p.onote. ond the o)lotte'
priar to its registtotion uhder RED.I' Utule. the provisions of REM,

ihe pranaret R gieen o fociln! o revise the dote al cohpletion of
praject ond declote the same uhder section 4 The REM do6 nat

contenplote rcwdtins ol contmct betqeen the lot purchaser ond the

pronoteL...
122 we hare otready dtscussd thatabo,e statetl provislansolthe RER'4

dre not rctrospective n natuq Thev no! to same ettent be hovinq o

retrcoctNe at quoti rctooctiee eJlect but then an thot gtoun'l the

volidtr al the provisions ol REM connot be chotlenged The

Porlioment is conpetent enouqh to legislot law havins ret'GPectNe

ot rettuactiveefract Atowcorbeeven froded to ullat subenihs /
existing contructuol tishts bet\|een the Panies tn ke lorlu plbln
interui We do nat hare o"r daubt in ai ind that the REPJI hot

beentoned in th.loryet public inte6t ofuro thotoush studv ond

dscu$ian node ot the highest leeel t! the Stonding CannitEe and

klect cannitEe, which ebditted iLt deroiLed reports'

21. Also, in appeal no. 17 3 of 2O1g ti,tled as Magic Eye Developet PvL Ltd Vs'

Ishwer Stngh Dohiya,inorder dated 1712.2019 the Harvana RealEstate

Appellate Tribu nal has obse.ved-

Realtors Suburbon PvL Ltd. vs IJO| and others (W.P 2737 ol2017)

''34 Thut, keeping ih iew ou. at'or5oid dbcu$ion, we arc ofthe 
'anedeted

opinian thol the proeieons ol rhe Act a.e quasi ret'oocttve to same

i ' n tte ofiqtaa.e.y at porsP\:bn ot P the Pms ond

"ni,t,o*"t 
rii "g,""""^ 

pt \ate'h? otto Pc\hattbeen ttedto
the interes;/detovd possdsion chag* on the reosonobte mE of
nrere\Las btovicd n Rub 15 ol.he tules ond oae dPd, uatott ond

un,a,onaire .,te of ,o.pen'ouon neiuon"d in thc og'eed?nt lor
ele is liable to be ignoretl."

22. The agreements are sacrosanct save and €xcept for

have been abrogated by the Act itself. Further,

manner that there is no scope left

the provisions which

it is noted that the

agreements have been executed in th€
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to theallotteeto negotiate a.y oftheclauses contained therein Therefore,

the authority is of the view that the charges payable undervarious heads

shall be payable as per the agreed terms and conditions ofthe agreement

subiect to the condition that the same are in accordance with the

plans/permissions approved by the respective departments/competent

authorities and are not in contravention ofany other Act, rules, statutes,

instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

c. Flndings or the reli€f sought by the €omplainant

G.I Dlrect the resPondent to refund the e.tire amount paid so far for
thesaidPlo!

23. In the present complaint, the complainant intends to withdraw from the

project aDd is seeking return ot the amount paid bv her in 
'espect 

of

subiect unit/plot along with interest at the prescnbed rate as provided

under sectioD 18(11 of the Act. Sec 18[1] of the Act is reproduced below

for ready reference.

''Section 18: Return of dmount dld @dp tution
18( 1) tl the prcnote. Ians b conptete a' 6 unobtc tt) stve po$e\ston o[an

opartnlent, pl)t, or building.
,-tn a.."ao, -trfitn r'n'altheaq'Pq n

aq kc.ddf conpbted q th" dote-Pa,fied'had o'

,o, aui ,o u <onuniotn ot rtn bbntuy ot o deve@Da ' 
n o odn' ot

- pq".,t <- "t,oi.t'r" 'eost'nLa4 r4d?t LlsAtto to -nt
othe.reason,

he sholl be tioble on detudn.l to the oltons h 
'ose 

the allottee wahe\

ta withdtaw hoh the prcle.t withaut prePdi'e n) an! other rened!

ovoiloble, b;e rn the omount rcceive.! bv hin in respeet oJ thot

aoortmPnt, ptot- building. as the tase nav be || h inhrcst ot 'u(h
ror. o. noi t" prexntia n t'r D \or 'r tLtt aa ' nt"ana t' th

nonner os Provided un.te.th5 Att:
Pnvidell tiot where or ollottee daes at ntend tu wnhdmw fotn the

n'a,p.r he \ho beoddbtt4Pp \at\4'4't or'1'to'
',.,,'r,, **'|1 \ oltFpa 'lnrd -ta a'' o '"o\b'p- thPd

([hphoe3 suPPhed)

24. Due date ofpossession: As per the documents available on record' BBA

hasbeen executed between the parties on 1610'2014 and the due date of
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possession comes out to be 16.04.2018[36 months from the date oi

execution olagreement + 6 months ofgrace periodl'

25. Admlssibility of retund along with prescribed rate of inter€s! The

complainant intends to withdraw lrom the project and is seeking r€fund

oithe amount paid by them in respect of the subiect plot with interest at

prescribed rate as provided under rule 15 ol the rules' Rule 15 has been

reproduced as under:

Rule TS Prescribe.t rote ol interest [Ptoviso to section 12 section 13

ond subsection (1) anit subsection (7) ot section 1el

". 
t:'j rh' ou";"- '4t 1tL tro bb 'P'tDa
t4t ord;tol 'i01 ts.th' \nH'- dt r' t te r""'t bod \nttt ba
'tni 

stot" oo,r of nai, nign"tt norsnnt cast oltcndhs rute +2%

Proided thot i; case the Stote Bonk ol Indio noryinol coe al len'1tns

rote (MCt R) is not in use, it shollbe replaced bv such benchmo'k

lendins rcta vhi.h the stote Bank of tndio nav lix ton tine ta tinc

lor lendinu to the generol PubliL'

26. The legislaiure in iL wsaom in the subordinate legislation under the

provision of rule 15 of the rul€s, has determined the prescribed rate oi

interest. The rate of interest so determined by the legislature' is

reasoDable and if the said rule is iollowed to award the interest' rt will

ensure uniform practice in allthecases'

27. Conseque.tly, as per website of the State Bank of India 
''e''

i!, the marginalcost oflending rate [in short, ]tlcLR) as on

date i.€., 16.08.2024 ls 9.10olo Accordingly, the prescribed rate of interest

willbe marginal costofl€nding rate +20lo i'e,1110o/o'

28. on consideration ofthe circumstances, ihe documents' submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authoritv is satisfied that the respondent is

in contravention ofthe provisions of the Act The possession of the plot

wasto beoffered to theallotteeby 1604'2018, however the same has not

been offered till date Furth€r, the authority observes that there is no
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document placed on record from which itcan be ascertained that whether

the respondent has applied for completion certificate/part completion

certiffcate or what is the status ofconstruction ofthe project. In view of

the above-mentioned fact, theallottee intend to withdrawfrom the project

and is w€ll within her right to do the same in view ofsection 18(11 ofthe

Act,20 L6.

29. The completion certincate/part completion certificate of the proiect

where the plot is situated has still not been obtained by the

.espondent/promoter. The autho.ity is of the view that the alloftee cannot

be expected to wait endlessly for laking possession of the allotted

unit/plot and for which they have pald a coosiderable amount towards the

sale consideration and as observed by Hon'ble Supreme Court otlndia in

lrco Grace Reoltech M. Ltd. Vs. Abhlshek Kho,.na & Ors., clv oppeol

no. 57aS ol2019, declded on 77.07.2027

".... the occupotion enrtlcate is not availoble even os on dat , which clnrD
anoullt ro defctency ol seNice. fhe allobus @nnot be nade to wdit
indelnitelyfot possetslonofthe opart enlroAottd to then, norcon they
be bound ro roke the opor1ltanas tn Phase 1 olrhe protect......."

30. Further in the judgement of the Hon'ble Supreme Court of India in the

cases ol Newtech Ptoo,otots and Dqrclopw rdvate Llmlted vs stote oJ

U.P. ond Ors. (supm) rclteraaed ln casc q N/s Sono Reoltors Hvate

Limited & otier VsUnlon oflndio&o.hen SLP (Clv )No.73005oJ2020
de.id.d .n 12.05.2022. it was observed

25. Th e u nq ua I if e.l ri s ht of the a llottee to seek rcfund rcfet ed U nder Sqlion
18(1)(a) ond section 1eU) of the Act ]s not dependent on any
contingencies orstipulorions thercol ltoppeors that the legislatule hos

con{iousl! ptovided this right al relund on dehohd as on unconditionol
absalute ight to the ollouee, if the prohoter fails ta giee posesioh of
the aponnena plot or builtling within the tine stipulored under rhe

terns ol the osrceneht tesardtess ol urloreseen events ot stoy ordss al
the CourqTribunal, which is n eithe/ wa! not otttibutoble b rhe

ollottee/hone buyer, the ptuhoter b under on obligotioh to refund the
onount on dendhd with in.erest ot the rute Dtetctibed bv the stote
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Goremment hcludinq.onpensation in the nonhet prcviaed undetthe
Actwth the Provte thot ilthe ollor@e does nat ||ish b wnhdrcw fron
the prcject, he shallbe entitted lot nterest lot the Petiod ofdetar tilt
handing aver possession ot the tote presc.ibed

31. The promoier is responsible for all obligations, responsibilities, and

lunctioDs under the provisions ol the Act of 2016' or the rules and

regulations made thereunder or to the auottee as per agreement for sale

under section 11(4)tal. The promoter has failed to complete or is unable

to give possession olthe plot in accordance with the terms ofagreement

for sale or duly completed by the date specified therern' Accordinglv the

promoter is Uable to the allotiee, as she wrshes to withdraw from the

project, without prejudice to any other remedy available, to 
'eturn 

the

amount received by it in resPedofthe unit/Plotwrth interest atsuch rate

as may b€ prescribed

32. Accordingly, the non'compliance of the mandate contained in section

11(4)ta) read w,th section 18(1) of the Act on the part of, the respondent

is established. As such, the compla,nant is entitled to refund ofthe entire

amount paid by her at the prescribed rate of interest ie" @11 10% p a'

(the State Bank ol lndia highest marginal cost ol lending rate (MCLRI

:pplicable as on date +20lo] as prescribed under rule 15 of the Haryana

Real Estate (Regulation and Developnent) R'rles, 2017 from the date oi

each payment till the actual date of refund of the amount withrn the

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid

H. Dir€ctionsoftheauthority

33. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance ofobl'gations

cast upon the promoter as per the function ent'usted to the authority

under section 34(f):
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i. The respondent/promoter is directed to refund the entire amount

received by it from the complainant i.e., Rs. 1,02,95,537l'along with

lnterest at the rate of 11.10% p.a. as prescribed under rule 15 ofthe

Haryana Real Estate [Regulation andDevelopment) Rules,2017 from

thedateofeach paymenttillthe actual date of refund ofthedeposited

ii. A period of 90 days is given to the respondent to comply with the

directions given in th,s order and tailing which legal consequenc€s

iii. The respondent is fu not to create any third-party

rights against the I realrza0on of the pard-up

omplainant. Even if, any

be first utili

t, the receivables shall

mplainant.

34.

35.

Complaint stands

File be consigned to

Datedr16.08.2024
Member

Harya.a Real Estate
RegulatoryAuthority,

Gurugram


