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BEFORE THE

Complainant

ORDER

1. The present complaint has been filed bv the complainant/allottee under

section 31 ol the Real Estate lRegulatlon and Development) Act' 2016 (in

short, the Aco read with rule 28 ofthe Haryana Real Estate (Regulation and

Developmentl Rules, 2017 (in short, the Rules) for violatioD of section

11[4)(aJ oltheActwherein it is interalia prescribed thatthe promoter sha]l

be responsible for all obligations, responsibilities and functions to thc

allottee as per the agreement for sale executed inrerse them'

Complainant

A. Uritand proiect related details
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2. The particulars of unit details, sale €onsideration, the amount paid by the

complainant, date ofproposed handing over th€ possess'on, delay period' ii

any, have been detailed in the followingtabular forml

s.

N,

Detalls

.Raheja R€vanta", Sector 78, Gurugra1.

2

J, Nature ofthe Prolect Residentral GrouP Housrng ColonY

4. DTCP license no. and 49 of2011 dat€d 01.06.2011valid uP

31.052021

Sh. Ram Chander, Ram Sawroop and

Others

23.t0.2013

lPage no.86 ofthe comPlaintl
6. Date of environment

l,l
1

RERA Registered/

registered

RERA registratior valid

Regisr€red vide no 32 of 2017 dated

04.08.2017

37-O1.2023

5 Years from the date of

Environnent Clearance + 6

grace period in view ofCovid- I

8-092, 9th floor, Tower/block' B

is

9

h

(Page no 18 ofthe complaintl

ft.

ofthe conplaint) -l

r_-.-

___.1-t--

9-
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iPase no.12 olthe comPlaint)

Date of execution 16.04.2013

(Page no.14 ofthe complarnt) l
13. 4.2

autharity s octiar' inaction or oarssioD d"d

reasons belond Lhe &ntol ol the selle'

Eowerer, the se er sha be ehtitb'r lor
compensatton Jtee srdce peiod ol sit (6)

nonths in case the construction is not

comPlered within the time pefiod

mentioned obove The sellet 'n abtuinrnll

ce.tificote Jor accuPot '1 
ontl use br the

Conpetent Authotities shall hmd ovet the

Unit to the Purch set ln, thts ortupanan

ohd usc antl subjc.t b Lhe Pur'hdserh'rrn!

Thot the Scller shall sncerelv endeavor ta

give possesioh oJ the Unit to the purchoset

wlthin thitty.six (36) months ln respect

ol 'TAPAi' tndePendent Floo6 dnd laq
e$ht 148) nuntht n tc\Pect u[ ''URYA

TOvtER'f, un thcdate ultheeteclron 'tlthe
Agreef,ent to setl dnd oJter proviling ol

necessory infrostuctute speciullr r'ad

sewer & woter h the sectar b! the

Covemnent, btt subiect ta force auleurc

tunditions ot dnv Covennent/ Regulototv

.omolied wth atl the ternt ond con'linons

ot ;B oopticanon lorn & Asreement To sett

tn the event oJ his lonure b toke oret ond

/or occuy ond use the unit Proe$ionollv

md/or linollJ ollotted withtn 30 dovs ltun
de do;e of intinotion 0 w tns bY the

seller, then the eme sholl lie ot his/her risk

and cost and the Purchaset sholl be lioble to

non @ k.7/' Per sq. ft of the
I *^P^*
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super orea per nonth os holding charyes lor
the entire penod of such delay ...... "

lPage no.28 ofth€ comPlaint)

Tobeascenained.

As per clause 4.2 of the agreement to

sell, the possession of the allotted u.it
was supposed to be offer€d within a

stiplrlated timeframe of 48 months

plus 6 months of grace Penod. It is a

matter of hct that the respondenl has

not complcted the prolect in which the

al)ofted unlt is situated and has not

obtained the occupation certificate by

April20r7. As per agreement to sell, the

construction of the p.oject is to be

completed by April 2017 which is not

completed tilldate. Accordingly, in the

present case the grace P€riod of 6

-l

l
by Rs.1,15,02,592l-

(As per soA dated 12.04.2024)

15. Due date ofposs€ssion 16.10-2077

(Note: 48

g.:ce periodl

Basic sale consideration Rs.l,l7 ,34 ,a? 4 /'
[As per BBA at Page

compla,nt)

t6.04-2013 + 6

---l

lfl

I-
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B. Facts ofthe complalnt

3. Th€ complainanthas made the following submissions in the€omplaint:

L That thecomPlainantbased on promises made bythe respondent

applied to the company for allotment oithe dwelling unit in the

said complex and an allotment letter dated 16'042013 was

executed betlveen the parties lhat the respondent on the basis

ofthe same alloted a unitbeartng No. B - 092,9'h Floor, Towe' _

B, measuring 1621.39 sq ft.in the said complex

That the respondent has acknowledged the above said Payment

vide the payment ackDowledgement receipt issued in the name of

the complainant dated 09/11/2012' That the abovesaid

payments as mentioned in para 5 wer€ taken before sigDjng ofthe

Agreement to Sell/ Builder BuverAgreement

on 16.04.2013. Raheia Developers Ltd gave a signed allotment

letter to the complainant for havingallotted B'092 Unit at Raheia

Revanta, measuring 1621.39 sq. ft, subiect to fulfilnent ofterms

and cond,tions oithe application and agreement to sell'

On 17th lanuary, 2014, a Tripartite Agreement was signed

between the complarnant, Builder/Developer Rahela Developers

Ltd and state Bankof lndia, sc0 103 _108, Sector 178, ChandiSarh

mentioning that SBI will have the first lieD over the said flat lor

which ithad sranted a Loan ofRs 70 Lakh to the buyer'

ll.

IV,

Ill.

Page 5 of25

L"o
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V. That on 3D Ocr 2017, SBI chandigarh issued a Letter of

Cancellation of Lien Over Property 8-092 Rafi?/a Revo,t Sector

78 Gurgaon to the respondent, sin.e the complainant loan ol Rs

70 Lakh stood fully paid. That no more payments were made

against the book€d Apartmentafter 28th May 2018, nor were anv

demanded bythe r€spondent from the complainant.

VL That the compla,nant has made all the payments timelv as

demanded by the builder in accordance with the terms and

conditions agreed between the parties at the time oisigning the

said Agreement. That it is pertiDentto mention that io the month

of May 2018 the complainant has nade a total payment of Rs.

1,15,08,255/- as and when demaoded by the builder'

VIl. That as per clause 4.2 ofthe terms and conditions ie. Possession

Time and Compensation ofthe said buyer agreement signed on

16.04.2013, it was promised by the respondent that the

possession oithe said Unit w,ll be delivered to the complajnant

within 36 months from the dateofexecution oftheAgreement to

VIII,

Sell.

That th€ compla,nant has made timely payments as asked bv the

respondent but the respondent has failed to keep the promrses

made by him as per the terms and conditions of the sa,d

That the complainant has time and again requested the

respondert to hand over the possession of the said dwelling as

Complarnt No 5702 of20Zz

tx.
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promised by them rt the time otsrgning the said Agreemenl ot ro

refund the amount paid by the complainant, but the respondent

being amuent and influential player in real estate cboose not to

respond or take any achon tegarding the said requests'

x. Thatthe respondenthas notyetoffered the possessionofthe said

unit aod the same is far from beingcomplete' That it is pertinent

to mention here $at the construction which was promised by the

builder to be completi,lS&i,lr 2016

Reliefsought bY the comPlainant:c.

The complainant has sought following relref(sl'

l. Direct the respondent to retund the entire p:rid_up amount to the

complainant along with along with interest p'a'

ll. Direct the respondentto pay the cost oflitigation'

D. Reply by the respondent

5. The respondent contested the complaintonthe following grounds:'

i. That the agreementto sell was executed berween the parties p'ior to

the enactment oftheAct,2016 andtheprov's'ons laid down in the said

Act cannot b€ enforced ret.ospecuvely Altho ugh the provisions oi lhe

Act.2016 are notapplicable to the facts ofthe present case in hand yet

without pr€judice and in order to avoid complications later on' the

resPondent has registered the project with the authority under the

provisions of the Act of 2016, vide registration no 32 of 2017 dated

04.08.2017.

ii. That the complaint is not maintainable fo' the reason that the

agreemeDt coDtains an arbitration clause which refers to the dispute

resolution mechanism to bea'lopted bythe parties in the event ofany

dispute i.e, clause 14.2 ofthe buyels agreement
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That the complainant signed and executed the agreement to sell for

unit no. 8-092 and the complainant agreed to be bound bv the terms

contained therein.

iv. That the possession of the unit was suppos'd to be offered to the

complaiDant in accordance with the agreed terms and conditions of

the buyer's agreement as stated in clause 21 of th e booking application

form and clause 4.2 ofthe buver's asreemenr

v. That despite the respondent fulfilling all its obligations as per the

provisions laid down by law, the government agencies have failed

miserably to provide essential basic infrashu'ture facilities such as

roads, sewerage line, water and electricity supply in the sector whe'e

the said project is be,ngdeveloped.

vi. That furthermore two High Tension (HT) cables lines wer€ passin8

through the project site which were clearly shown and visible in the

zoning plan dated 06 06-2011 Th e respondent got the overhead wires

shifted underground at its own cost and only after adopting all

necessary processesand procedures and handed over the same to the

HVPNL and the same was brought to the notice of District Town

Pl:nner vide letter dated 28.10.2014 requesting to apprise DCTCP'

Haryana lor the same That as multiple government and regulatory

asencies and their clearances were in involved/required and freque't

shut down of HT supplies was involved' it took considerable

time/efiorts, investmentand resou'ceswhich falls wrthin the ambitot

the lorce majeure condition

vii. That CMDA, omce of Engineer Vl, Gurugram vide letter dated

03.12.2019 has intimated to the respondent company that the land of

sector dividing road 77l78 has not been acquired and sewer line has

not been iaid. The respondent/promoter wrote on several occasions
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to the Gurugram Metropolitan development Authority IGMDA) to

expedite the provisioning of, the infrastni'ture facilities at the said

project site so that possession can be handed over to the:llottees

However.the authorities have paid no h€ed to or request till date'

viii. That the construction of the tower in which tbe plot allotted to the

complaiDant ,s located is 800/o complete and the resPo ndent shall hand

over the possess,on of the same to the complainant after tts

completion subjectto the complainant making the payment ofthe due

installments amount and on availabjlity of infrastructure facilities

such as sector road and laying providingbasic externalinfrastructure

such aswater, sewer, electricity etc' as per terms ofthe appljcation and

agreement to sel1.

ix. That due to the above_mentioned conditions which were beyond the

reasonable control oi the respondent' the development of the

township in qu€stion has not been completed and the respondent

canDot be he)d liable for the same The respondent is also suffering

unnecessarily and badly withour any fault on its part' Due to these

reasons the respondent has to face cost overruns without its fault'

lJnder these circumstances passing any adverse order against the

respondent at this stage would amount to complete travesty oflustice'

\ Thdr lhe orrgrn ot thF present complaint i( be(ru'e

unable to get required return due to bad real estate market lt is

increasingly becoming evident, pa rticularly by the prayers made in the

background that there are other motives in m'nd by few who

engineered this complaint using active socialmedia'

xi. That the three iactors: [1] delav in acquisition ofland for development

orroads and infrastructure (21delav bv government in const'uction oi

the Dwarka Expressway and allied roadsi and [3] oversupplv ol the

ComplarntNo. 5702 of 2022
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residential unlts in the NCR region, operated to notyield the price ris€

as was €xpected by a few This cannot be a ground for complaint for

refund as the application form itselfhas abundantly cautioned about

th€ possible delay that might happened due to non_performance by

Government Agencies.

xii. That amongst those who booked (as one now sees) were two

categor,€s: (1) thosewho wanted to purchase a flat to reside in future:

and (21thosewhowere looking at itas an investment to vield pronts

on resale. For each cate price for a Revanta tYPe Sts

scaper was an accepl€d o efore tendering any money and

bilaterally with full declarrtions by taking on

xnr. That rn the Pre

completed (a

opportunity costto the Respondent may notyield profits as exPected

than what envisaged as possible profit The completed building

st.ucture as also theprice charged may be contrasted with the Posnble

pront's v/s cost of buil , effort and intent. It is in this

hear? costs payableto $e respondent.

Copies ofall the relevant documents have

record. Their authenticity is not in dispute

dec,ded on the basis of these undisputed

made by the Parties.

Jurtsdlctton of th€ authorttY

been filed and Placed on the

Hence, the complaint can be

documents and submissions
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complaint for the reasonsgiven below.

E.l Territorlal ,u risdiction

As per notification no- 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Departmenr, Haryana the jurisdiction of

Haryana Real Estate Regulatory Autho.ity, Curugram shall be enrire

Curugram district for all purposes. In the present case, rhe proj€ct in

question is situated within the planning area of Gurugram disrrict.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E.ll subiect-matteriurisdicdon

Section 11(a)(a) of the Act 2016 provides that th€ promoter shall be

responsible to the allottee a5 per agreement for sale. Section 11(41[a] is

reproduced as he.eunder:

(4) fhe pranater sholl.
(o) be responsible lq oll obliqations, espohsibilities ond fr nctions
under the prcelsions oI this Act or the rrles ond regulotiohs nade
thereunder or to the ollottees os perke ogreenent for sak, ot to
theossocntionofollottees,os the case aybe, ttll the conveyance
ololltheoparmehts, plots ar buildings, os the cose not be, to the
allottees, ar the connon arcos ta the ossociotian al allattees ot the
enPetqt outhorily, os the.ase no! be:

Section 34-Fuhctions ol the AuthoriE:
344 olthe Act p.ovidcs to ensure conphah.e ol the obhljotbns
cast upan the pro oter\, the ollattees und the .eol estate ogen\
underthis Actahd the.ules and regulotions hode thereunder

7. The respondent has raised a preliminary submission/objechon the

authority has no ,urisdictioll to entertain the present complaint. The

ob,ection ofthe respondent regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes rhat it has

territorial as well as subiedmaner jurisdichon to adjudicare rhe present

8

9.
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10. So, inview ofthe provisions oftheAct quoted abov€, theauthorityhas

complete jurisdiction to decidethe complaint regardins non-compliance

ofobligations by the promoter.

F. Flndings on the obi€ctions ralsed by th€ respondent

F.l. Oblections regarding the complalnant being i nvesto..

11. The respondent has taken a stand that the complainant is an investor

and notconsumer, therefore, it is notentitled to the Protection oftheAct

and thereby not entitled to file the complaint under section 31 ofthe Act.

The respondent also submltted that the preamble oithe Act states that

the Act is eDacted to protect the interest of consumers olthe re:l estate

sector. The autho.ity observes that the respondent is correct in stating

that the Act is enacted to protect the interest of consuners of the real

estate sector. It is setded principle ofinterpretation that preamble is an

introduction of a statute and states main aims & objects of enacting a

statute but at the same time, preamble cannot be used to defeat the

enacting provisions ofthe Act. Furthermore, it is pertinent to note that

any aggrieved person can file a complaint against the promoter if the

promoter contravenes or violates any provisions of the Act or rules or

regulations made thereunder. Upon careful perusaloiallthe terms and

conditions ofthe agreementto selldated 15.04.2013, it is revealed that

the complainant is a buyer, and ithas pa,d totalprice ofRs. 1,15,02,592l

to the promoter towards purchase ola unit in its Project At this stage, it

is important to stress upon the definition ofterm allottee under the Act,

thesame is reproduced below for ready referencel

'2(d) "ottottee" in relotion too rcat estate prcject heans the Persan

towhan o plat oporthent or buildtig, os rhe case mov be hos

been olloned, sold (wh.thq as teehold ar leoEhald) ut

otheNbe tronsfened by rhe ptonater ohd includes the person

||ho subsequentlr ocqufts rhe satd allatneht thtough frle
tonsJer o. otheruise but does nat nclude o P.tson ta whoh
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suchplot,aportnehtarbuilding,as the case moy be, 6 gtven on

12. 1n view ofabove mentioned definition ot "allottee" as well as att the

terms and conditions ol the agreement to sell executed between

promoter and complainant, it is crystal clear that the complainanr is nn

allottee as the subject uniiwas allotted ro it byrhe promoter. The concepr

of investor is not defined or .efe.red in rhe Act. As per the definirion

given under section 2 oithe Act, there willbe "promoter" and "allottee"

and there cannot be a party having a status of "investor". The

Maharashtra Real Estate Appellate Tribunal in its order dared

29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti

Sangam Developers PvL Ltd. Vs. Sarvaprlyo Leasing (P) LLc. And anr.

has also held that the concept of investor ls not defined or reaerred rn the

Act. Thus, the contention olp.omoter that the allottee being investor rs

nor enrirled to prorection ofrhis Act also stands rejected.

F.U obiection regardlng iurisdicdon ofauthorlty w.r.L buyer's agreement
executed prlor ro comlng into force of rhe AcL

13. Anothe. contention ofthe respoDdent is that authority is deprived of

the Jurisdict,on to go into the ,nterpretation ol or rights ol the parties

jnter'se in accordan.e with the buyer's agreemeDt executed between the

parties prior to the enachent oftheAct and the provision ofthe said Act

cannot be appljed ietrospect,vely. The authonry is of the view that the

Act nowhere provides, nor can be so construed, that all previous

agreements will be re written after coming into force of the Act.

Therefore, the provisions ofthe Act,.ules and ag.eement have to be read

and interpreted harmoniously. However, if the Act has provided tor

dealing with certain specjfic p rovjsions/situatio n in a specific/ partic u 1.r r

manner. then that situation willbe dealtwith in accordance with the Act

and the rules after the date olcoming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the aereements
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the huvers and sellers. The said conteDtion has been

upheld in the landmark ju dgment of Neelkamol Realtors Suburban PvL

Ltd, vs. UOI and others. (w.P 2737 ol2017) declded on 06.12.2017

which provides as under:

"719- Under the prcvisions oI Section 1A, the delay in honding ow the
postetsion \|ould be counted lron the dote nentioned in the

osreenent lot sole fitered into b! the pfonotef antl th. dllo$@
ptio/toiltre srrution under RERA under the provinons of REP.."

ttle prcnotet is given a laciliy to reis the dote oI cohptetioh ol
prcject ord declare the sone undet Se.tion 4. The REP.4 dM not
contenplote rewiting d corooct berueen the lot purchoser ond

the pmnoter....
We have aneadt discussed

dre not ret ospective lh na

14. Also, in appeal no. 173 of 20L9 titled as Maglc Eye Developer ht Ltd.

dared 17.12.2019

''34. ThLs, keepthg in tie\| out oloreetd discusian, we orc of the

considered opinion that the praisions of the A.t ore quae

rctrooctive to sofre exAnt in operotion ond will be a..li.dhl. b lhe

Hence in c6e of delar in the olfer/delivery of poession os per the

tems ond condjtions of the ogreement lot sale the allottee sholl be

entitled to the interest/delayed Posseslon chorges on the

tanndble rote ol interest as p.ovid.d in Rule 15 of the rules and

onesided, u\lon ond unrealonable rote olconpensnon nentioned
in the asreenenr for sole is lioble to b. ignoted."

ComplarnrNo. 5702 of 2022

122. t obare stoted p.avsinns ol the RE,J.

, They na! to same dtent be hartng
ive efrect but theh on thot graunA the

iM connot be challease.l The

uqh to legklate law having

rctrcspective or .et.au.tire elJa

subesttng / e\isting c.ntnctu
lotgerpublicinteren We do no

REP,A has been lraned ihthe loREP,A has been lraned ihthe lo

study and disLussioh node ot
Cahhittee and select Connt

a low .on be eveh traned ta olle.t

Ys. lshwer Singh

EstateAppellate T

the Haryana Real

\ith.st level by the sbnatns
which subnttted ts detoiled
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F,lll Obiection regardlng agreementr .ontains an arbitration clause whi.h
refersto the dispute resolution system mentloned ir agreement

16. The agreement to se]] entered into beFveen the partres dated

16.04.2013 contains a clause 14.2 relating to dispute resolution bex,een

the partres. The clause reads as under: '

The agreements are sacrosanct save and except for the provisions

which have beeD abrogated bytheAct itself. Further, itis noted that the

agreements have beenexecuted in the mannerthatthere is no scope left

to the allottee to negotiate any of the clauses contained there,n.

Therefore, the authority is of the view that the charges payable under

variousheads shallbe payable as pertheagreed terms and conditions of

the agreement subject to the condition that the same are in accordance

with the plaN/permissions approved by the respective

departments/competent authoriti€s and are not in contravention otany

otherAct, rules, statut€s, instructioo', d,rections issued thereunder and

are notunreasonable or elorbitanrin irature. Hence, i. the lightofabove-

mentioned reasons, lhe cootendon ofthe rcspondent w.r.t. jurisdiction

"A1l or on! dkputes atislng outot touching upon in relation to the

terns ol thit Applicotion/Agreenalt to Sell/ Convetohce Deed

inclLding the Interpretdti and vall.lityolthe terns the.eof ahd the

respective .ights ond obligotions ol Ae parttes sholl be settled

through orbination The dtuination proceedings shall be soverned
by the Arbitration and conciliottan Act, 1996 ot on! srotutory
onendnents/ nodtfcatiohs thereollor the tihe beins in force. rhe
drbitrotion proceedingt sholl be held at the oJlce olthe sellq in New

Delhi b! o soleotbitrcta.\|ho shdll be appointed by nutualconeht
of the partk!. tf there is no consensus on oppoinrnenr ol lhe

Arbirroto., the nanet wi be rclerred to the concetned couftlor the

sane. ln co* of ont proceeding, ruletence etc touching upon the

o tbi t rator subkc t inc I ud i ng o n! a wo r.1, the te tiorial turkdiction ol
the CourE sholl be Curgaon os well os oJ Punjab ond Haryono High
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7. The author,ty is of the opinion that the jurisdiction of the autho.ity

cannotbe fett€red bythe existence ofan arbitraiion clause in the buyer's

agreement as it may be noted that section 79 of the Act bars the

jurisdiction ot civil courts about any mafter which falls within the

purviewofthis authority, orthe Real Estate Appellate Tribunal. Thus, the

intention to render such disputes as non'arbitrable seems to be clear.

Also, section 88 otthe Act says that the provisions of this Act shall be in

addition to and not in derogation ofthe provis,ons oaany other law for

the time be,ng in force. Further, the authority puts reliance on catena of

judgments ofthe Hon'ble SupreEe Cout, particularly in Nattonal Seeds

Corporatlon Ltmtteil v. M, Madh$ttdho^ Reddy & Anr. (2012) 2 sCC

506, wherein it has been heli tiat the reuredles provided und€r the

Consumer Protection Act are in additlon to and not,n derogation ofthe

other laws in torce, coDsequently the authorlty would not be bound to

referparties to arbitration even if the agreement between the part,es had

an arbikation clause. Therefore, byapplylog same analogy the presence

ofarbitration clause could not be constru€d to take away thejurisdiction

ofthe authority.

18. Further in Afrab Slngb and ors. v. Ernaar MGr Land Ltd and ors.,

Consumcrcase no.701of2015 decided on 13.07.2017, the National

Consumer Disputes Redressal Commission, New Delhi(NCDRC) has held

that the arbitration clause in agreements between the compla,nant and

builders could not circumscribe the jurisdiction ofa consumer' Further,

while considering the issue ot maintainability ot a complaint before a

consumer forum/commission in the lact ofan existing arbitration clause

in the builder buyer agreement, the hon'ble Supreme Court in cose,ialed

os M/s Emaar MGF Land Ltd, v. Aftab Slngh tn revlslon petttlon no.

2629-30/201A h civil appeol no. 23512'23573 ol2017 declded on
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10.12,2Ua has upheld the aforesaid judgement of NCDRC and as

provided in Article 141 olthe Constitution oi lndia, the law declared by

the Supreme Court shall be binding on all courts within the terr,tory of

India and accordinsly, the authority is bound by the aioresaid view

Therefore, jn view of the above judgements and considering the

provision oftheAct, the authorityis oithe v,ew that complainant is weu

within his rishtto seeka specialremedy available in a beneficialAct such

as the Consumer Protection Act and RERA Act, 2016 instead oigoing in

for an arbitration. Hence, we have no hesitation in holding that this

authority has the requisite jurlsdiction to entertain the compla,nt and

that the dispute does not require to be referred to a.bitration

F.lv obiectlons regarding the circumstances beirS'force maieure'

19. The respondent has contended that the project was delaved because

oi tbe 'force maieure' situatlons l,ke delay on part of government

authorities in granthgapprovals, passingofHTlines over the proiect etc

wh,ch were beyond the control of r€spondent. However, all the pleas

advanced in this regard are d€void ofm€rits. First ofall, the possess'on

ofthe unit in question t{as to be ofiered by 16 10 2017. Further, the time

taken in gefting gover.mental approvals/clearaDces cannot be

attributed as reason for delay in project Moreover, some of the events

mentioned above are of routine in nature happening annually and the

p romoter is requ,red to take the same into consideration while launch ing

the proiect. Thus, the promoter respondent ca nnot be given any leniency

on based ol aforesaid reasons and it ls a well settled Principle that a

person cannot take benefit of his own wrong and the obiection of the

respondent that the project was delayed due to circumstances being

iorce majeure stands reiected.
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G. Flndlngs on the reliefsought by the complainant.

G.l. Direct the r€spondent to refund the entlre paid-up amount to
the complainantalong with interest p.a.

20. In the present complaint, the complainant intends to withdraw from

the projectand is seek,ng reiurn oftheamount paid by him in respect oi

subject unit along with interest p.a. under section 18[1) of the Act. Sec.

18(1) oithe Actis reproduced below for.eady reference.

"Section $: . Retum oI omount ond .onpensatioa
13(1). tftheprcmote. Jans b conpleteor tsuhobterogite Possdsian ol
on opartnent, plaa at bu dtnj.
(a) in accardonce with the temt olthe os.eement far ek or. os the cose

no! be, duuconpkted by the ddte tpe.fed therein)ot
(b) dre to dkcantintonce oJ hls buslnas os o.levetaPer an orcornt ol

suspehsioh ot rcvacotion ofthe regkttotion unde. thts Act or lor on!
otherteosan,

he shall be lioble on demond to the allottees, rh .u.e the ollonee

wkhes ta wthdtow lion the project, onholt prctrdE to anr othe.
temedt ovandble, to retum the omotnt re.elre.! bt hin in resput
ol thot oporthent, plot, building, ot the con oy be, with iaterett
dt such rate B mo, be presrrlbe.l ih this beholf tncludtng

conpehsotioh inthe nonnu os ptuvtded underthisa.t
Provtded that whete an ollottee daes not intend ta wthdruw ltuh the

prcjen, he sholl be pait), b! the prcnote., interest Jor evert nonth ol
deloy, till the honding over of the p6ression, at:uch rote as nat be

IEnphositsupplied)
21. As per clause 4.2 ofthe agreement to sell dated 16 04 2013 provides

for handins over of possession and is reproduc€d below:

4.2 Possesslon Tlm€ and Compensadon
fhot the Seller shall sincercly endeowr to sive possession olthe Unit

to the purchaset wlthin rhirysix (36) nonths in tesp$t ol TAPAS

tndependent Floors ond lorE etght (a) nonths in t6p.ct ol
'SURYAlOlyRR Jtum the.tote d the e,@tlon ol he AgQ@qt
to s.l and after providing of necesarr lnhastucrurc sPecolll r@d

wet & wotet in the ,edor by the Covem ent, but subjqr b lorce
hojeurc conditions or ant CovenneAt/ Regulotot! outhorit!\
actiott, inoction ot omitsiok ond reasons beyond the co\tol ol the

Seler, Eower, the seller shdll be qti .d br co pfunai@
lree a.oce petiod ol six (6) nDtht in cov the @nsnu.,lon is
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22.

aot @nplete.l within the titue period mentioaed dbov. The

selet on obtoining cenificate lor oc.upotton ond ue b! the

Compezht Authorities sholl hand over the Unit to the Putchaser lor
thit occupotion ahtl use ond subkct to the Putchoset havins

conplied wth oll the temsond.onditionsolth6opPhcation Iorn &

Agrcement To sell. tn thc evenr ofhis loilurc to take aver ohd /or
occupy ond use the untt ptovisionally ond/ot lnollf ollo$eawithh
30 dals tan th. date oJinti otioninw.tingb!theselle.,thehthe
nme shall lie ot hk/ho nsk ond cost ond the PurLhaset shall be

tiable to canpensotian @ Rs.7/ pe. sq ft. of 1e super areo per

month os holdina cho.ses fat the enhrc pe.tolloltu.hdeto! .

Attheoutset, it is relevan t to comment on the preset possession clause

oi the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & waEr nr the

sector by the governmeot, but subjecttoforce majeure conditions or anv

governrnent/regulatory authority's action, inaction or omission and

reason beyond the control oithe seller. The drafting of this clause and

incorporation oasuch conditlons are not onlyvague and uncertain but so

heavily loaded in favou. of the promoter and against the allottee that

even a single default by the allott€e in making payment as per the plan

may make the possession clause irrelevant for the purpose of allottee

aDd the co mmitment date iorhandingover possession loses its meaning

The incorporation of such a clause in the agreement to sell by the

promoter is just to evade the Uability towards timely delivery ofsublect

unit and to deprive the allottee of his right accruing after delay in

possession. This is just to co mme nt as to how the builder has misused his

dominant position and drafted such a mischievous clause in the

agreement and the allottee isleftwith no option but to siSn on the dotted

23. Due dat€ of handing over poss€sslon and admissiblllty of grace

periodr As per clause 4.2 oithe agreement to sell dated 16.04 2013, the

possession of the allotted unit was supposed to be ofi€red within a
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stipulated timeframe ol48 months f,rom date ol its execution plus 6

months ofgrac€ period, in case the construction is not complete within

the timeframe specified.ltis a matter of fa€t that the respondent has not

completed the project in which the allotted unit is situated and has not

obtained the occupation certincate by lune 2016 However, considering

the ground in above clause ofhandingoverpossession which led to delay

in completion oi the project, in the present case, the grace period oa 5

months isallowed. Thereiore, the duedate ofpossession comes out to be

16.10.2017.

24. Admissibilityof refundalongwlthprescribed rate of interest: The

legislature in its wisdom in tbe subordinate legislation, under the

provis,on of rule 15 ol the rules vide notification dated 12.09 2019, has

determined that lorthe purpose of proviso to section 12, section i8;and

sub-s€ctions (a) and [7) of section 19, th€ 'interest at the rate

prescribed" shall be the state Bank oi India highest marginal cost of

lending.ate +20l0. rhe prescrib€d rate ofinterest. Therefore, in case the

complainant/allottee intends to withdraw from the project after

commencement ofthe Act,2016, the amount paid bv it shallbe refunded

along with interest ar prescribed rate as provided under rule 15 of the

rules RJle l5 hrsbeen reprodu(edds under:

Rule t s. Prenibe.! rat ol lnterest- [Prcvio to k tion 12, section 1a

on.t subrqtion (4) and tubsection (7) ol se.tion 1el
(1) Far the Puryase aJ Praeisa to \ection 12) section 1q ond sub

sections (4) ona (7) al secton le thc "htere't ot the tote

ptescribed rhall be the stdte Bonk oJtnaiu highest na'ginalcast

ollending rute +2%:

Pravtded thot n .ov the Sto]@ Bonk af lndio narshot con oJ

lending rcte (MCLR) is not in use it sholl be .eploced br su'h

benchnork lendns toL6 whlch the state Bonk al lndto mov li'
ton tine ta hne fot lentling tt) the generolpublic'

25. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of tbe .ules, has determined the prescribed rate of
Pase 20 of25
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interest. The rate of interest so determined by the legislature, is

reasonable and ifthe said rule is followed to award the interest. it will

ensure uniform practice in all the cases.

26. ConseqJenrly. ds per websrte or the strrp Brnk ol lndra

i.co.j!l themarginal cost of lending rate (in sho.t, MCLRI as

date i.e., 16.08.2024 is 9.10o/o. Accord,ngly, the prescribed rare

interest willbe marginal cost oi lending rate +2% i.e., 11.10olo.

i.e.,

27. On consideration oa the documents available on reco.d and

submissions made by both the partier the authority is satisfied that the

respondent is in co.traventior of the provisions oi the Act. By virtue of

clause 4.2 of the agreement to sell executed between the parnes on

16.04.2013, the possession ofthe sublect unitwas to be delivered withrn

a period oa48 months from the date ofexecution of buyer's agreement

which comes out io be 16.10.2017. As far as gra€e pe.iod is concerned,

the same is allowed ror the reasons quoted above. Therefore, the due

date ofhanding over ofpossession is 16.10.2017.

28. Keeping in view the fact thar the auottee/complainant wishes to

withdraw lrom the project and Is demanding return of the amount

received by the promoter in respect ol th€ unit with interest on failure of

the promoter to complete or inability to give possess,on of the unit rn

accordance with the terms ofagreement for sale or duly completed by

the date specified therein. The matter is covered under section 18[1] of

the Acr o12016.

29. The due date ofpossession as per agreement for sellas mentioned in

the table above is 16.10.2017. The authority has further, observes that

even after a passage of more than 5 years till date neither the

construction is complete nor the olier olpossession ofthe allofted unit

has been made to the allottee by the respondent/promoter. The
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authority is of the view that the allottee cannot be expected to wait

endlessly lor taking possession oithe unit which is allotted to it and for

which it has paid a considerable amount ol money towards the sale

consideration. Fu rther, the authority observes that there is no docum€nt

place on record from which it can be ascertained that whether the

respondent has applied for occupation certificate/part occupation

cert,flcate or what is the status ofconstruction olthe project ln viewot

the above-mentioned fact the auottees intend to withdraw kom the

project and is wellwithin the right to dothe same ln view orsection 18[r)

ofrheAcl2016.

30. Moreover, the occupation certificate/completion certiflcate of the

project where the unit is situated has still not been obtained by the

respondent/promoter. The authority h ol the view that the allottee

cannot be expected to wait endlesdy for taking possession ofthe allotted

unit and for which it has paid a cons,derable amount towards th. sale

consideration and as observed by Hon'ble Supreme Court oflndia in lreo

Crace Reoltech PvL Ltil, Vs, Abhishek Khdnno & ors, civil dppeal no.

57AS o12019, decided on 11.07.2027

" The acLupation ceturcdte 6 not ovailoble .ven as on dote wht.h

cleo rlr o mounts to defuienct oJ serui.e lhe ollottees ca n not be nad e

to woit indelnitelt lor pas5ton of rhe oParrnents allotted ta then,

nor con they be bot^d to d)ke the aporthents in Phas. 1 ol the

proPct.....

31. Further in the judgement ofthe Hon'ble supreme Court of lndia 
'n 

the

cases ol Newtech Promoters and Developers Private Limited Vs Stote

oJ U.P. and Ors. (supra) relterated in case oJ M/s Sano Realtors

Pdvate Limitei! & other vs Union ol tndia & others sLP (clvil) No.

13005 ol2020 dec\ded on 12.0s.2022. it was obse.vedl

2s Theunquolfied tightalthe ollattee to\eek rcfund rcletred Un.ler Se.tron

1311)la) and Section 19(4) ol the act 6 nat dependent on uh!

cohtingencies or stiputotians the.eoJ b opPearsthatthe tegaloture hot
P.ee 22 al25
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consciousb protided this tisht oI rqund on denohd os on unconditionat
obsolute ight to the allottee, il the pronote. loib ro gite poesior ol
the apoftnent, plot or building within the ine stipuloted undu the
tems olthe asreenent rcsodless ol unlorcseen events ot sta! otde6 ol
the Coutt/Ttibunal, which is in either ear not ottributobte to the
allottee/hohe buteL the pronotet k under an obligation to rcfutu rhe
anount on dflond with interest ot the rute NMribed bt the State
Aovemhdt including conpensotion in the nan^e. prcvided undet the
A.twith the prci that ifthe allottee d@s not wish to withdraw Jron
the prcject, he shatt be entirted for inte@r lor the petiod ol deloy titl
hahding ovef possession ot the rcte prescribed.

promoter is responsible for all obligations, responsibilities,

iunctions under the provisions of the Act of 2016, or the rules and

regulations made thereunder orto the allortee as per agreement ior sate

under section 11(41(a). The promoter has failed to complete or unable ro

give possession ofthe unitin accordancewith theterms oiagreement for

sale or duly completed by the date specified therein. Accordingly, rhe

promoter is liableto the allottee, as the allone€ wishes to withdraw irom

the projecl without prejudlce to any other remedy available, to rerurn

the amount received by it in.espect of th€ unit with interest at such rate

as may be p.escribed.

33. Accordingly, the non-compliance ofthe mandate conrained in section

11(4)(a) read with section 18(1) ofthe Act on the p:rrt oithe.espondenr

is established.As such, the complainantis entitled to refund ofthe entire

amount paid by it atthe prescribed rate ofinterest i.e., @11.10% p.a. lthe
State Sank oi lndia highest marginal cost of lending rate ([4CLR]

applicable as on date +2%l as prescribed under rule 15 olthe Haryana

Real Estate (Regulation and Development) Rules, 2017 from the date ol

each payment till the actual date of refund oi the amounr wthrn rhe

timehnes provided in rule 16 ofthe Haryana Rules 2017 ibid.

G,ll Costoflitigation.
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The complainant is seeking above menrioned relief w.r.t.

compensation. Hon'ble supreme court oilndia in civ,1 appeal nos.6745

6? 49 ot 2021 titled as M/s Newtech Promotets an.l Developers PvL Ltd.

V/s State ol Up E ors. [supror, has held that an allottee is entitled to

claim compensation and litigation charges under sections 12,14,18 and

sect,on 19 which is to be decided by the ad)udicating officer as per

section 71 and the quantu m ol compensation an d litigat,on expense shall

be adjudged by the adjudicating officer having due regard to th€ factors

me.tioned in section 72. The adjudicatins olTicer has exclusive

jurisdjction to deal with the complaints in respect of comp€nsation.

Therefore, the complainant is advised to approach the adjudicatjng

officer lorseeking the reliefofcompensation and lit,gation expenses

Directions of the authority

Hence, the autho rily h ereby passes this order and issues the following

d,rect,ons under section 37 of the Act to ensur€ compliance of

obligations cast upon tbe promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent/p romoter is directed to refund theamountr.e., Rs.

1,15,02,592t teceived by it from the complainant along with

interest at the rate of 11.1006 p.a. as prescribed under rule 1s of

the Haryana Real Estate [Regulat,on and Development) Rules,

2017 irom the date ofeach payment tillthe actualdate ofretund of

the deposited amount.

ii. A period of90 days is given to the respondent to comply with the

directions given in this orderand failingwhich legal consequences

,ii. The respondent is iurther directed not to create any th,rd parry

rights against the subject unit beiore iull realization olthe paid_up
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amount along with interest thereon to the comptainant, and even

il any transfer is initiated wth respect to subiect unit, the

receivable shall be first utilized for clearing dues of allottee/

36.

37.

/)--

I{unarArora)

Haryana Real Estate Regulatory
Dared:16.08.2024
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