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PROIECTNAME l
Fairway Estates Private

Fantasy Buildwell Private

Fairway Estates Pnvdte

v/s
f antasy Buildwell Privat

Sh, Sukhbi. Yadav Advocate

Sh. Yogantar Singh Chahan

5h Sukhbir Yadav Advocare
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ORDER

This order shau dispose of both the complaints titled as above filed berore

this authority under Section 31 of the Real Estate (Regulation and

Developmentl Act,2016 lin short, the AcO read with rule 28 of the Haryana

Real Estate [Regulation and D€velopment) Rules,2017 (in short' the Rules)

for violation of sectton 11[4][a) olthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations' responsibilities

and functions under the provrsion of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale executed

The core issues emanating from them a.e similar in nature and the

complaiDant(s) in the above referred matters are allottees of the proiect'

namely, 'Park Street" (Commercial Colonv) being developed bv the same
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respondent/promoter i e., M/s X S Propmart Private Limited The terms and

conditions of the memorandum of und€rstanding' fulcrum of the issues

involved in all these cases pertains to failure on the part ofthe promoter to

d€liver hmely possession of the units in question' seeking refund of the

paid-up alongwith interest and other'

3. The details of the complaints, reply to status' unit no'' date of apartment

buye/s agreemen! due date of possession, total sale consideration' total

paid amount and reliefsought are given in the table below:
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PL-1/1001&10snoor
I Ar per page no. 70 of the

PL-1l1501& 15d floor
I As per pase no. 68 oi the

53s0 sq. tr (superarea)
[As per page no. 70 of the

53s0 sq. ft. (sup€r area)

[As per page no, 68 of the

t9.02.20t3
lAs per page no. 80 of tne

79.02.2013
lAs per p.se no. 76 or thc

(Note Due date to be caLcuLat.d
42 months ftom the datc ol
execunon or aparrmenr buyeis
agreement i.e.,19.02.2013 pLus

srace !eriod or6montisl

79.02.20t7
[Note Due date to be calolated
42 months f.om the dat€ of
execution of apanment buy€r"s
aCreem€nt i.e.,19.02.2013 plus
orr.e neri.d.f 6 months)

PL.r/1004
19.07.2013 (io.the n€w unitl
(As pe. page no. 133 of the

BSC: Rs.3,90,5S,000/
(As per payment plan on pa8o

no 116 olthe.omplainll

BSc: Rs,3,90,55.000/
(As per payment plan on paSe no.

TSC: Rs4,79,47,000/-
[As per payment plan on pagc

no 116 olthe complaintl

tSC: Rs,4,79,47,000/-
(A! per paym€nt phn on page no.

AP: Rs.1,20,74,540/-
(As p.r SOA dared 1907.2018on
page no 136 ofthc complaintl

APr Rs.1,20,r0,5,O/'
6s pe. paSe no. 89 & 92 of th€
.eply]

lAs per pase no. 125 ol the
22.0624L5

lAs perpage no 115 ofthe

31.0s.2021(forpr€s.ntunit) 31.0s.2021

lAs per page no.47 ofthe reply [Aspe.pageno.50ofthercplyfor
forpr€sentunitl I p.€sentunitl

Th€ .omplalmnts ln th€ above conplah(s) h.ve soudt th. followlng rcItels:
1, Dire.tthe rspobdent to reiund the enhr. amou.r ofRs 1,2073,540/- paid towards

unitno PL-1ll001bytheconpl:inantalongwthinterest@ 13%p.rannumfrom

'leddleof erpr.nv.drrontsu L'6d!tudlr",.7J.on

rrlote,rnUretaOffi
are elaborated as aollowsl
Abbeviation Full to.m
Tsc Total Sale consideration
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--l[Page no.70 of comP

s3s0 sq. ft.

(Paee no. 70 ofcomPlaiRq

79.02.2A13

(Page no SO ofthe Nmplaino

22 t2.2llz
lPase no.70 ofcomplaintl

__l

13.

(Both
71 <ubiect to ctaus? 10 he'ein ot ony 

\

i,i, iirrr^'.,n u not onncilateo-tl

nna bevond the reosonable controt -oI \

i" *it", ."a onv restroin/restdcnon 'l'i.n-iiv courufuuaoaE ona sutPct 
1

'h rte ;urchaser haeng comPttea-w'.!t

:, ,h; ,,,.' ond condi.ions ol rn,J

w;mt;w{am',

DTCP license no and validiry 1;
(tatus 1 

t
'4 of 2012 dated 31'07 2011 va

o 30.07.2020

;axicon Traders Pvt Ltd a

rthers

72.07.2013

!P1e1.1{'"P'YL
zo.12.ZOl2

IPage s3 oireplyl

Registered vide no' 16a of201'

28.09.2017

7rror,o,
l

t --*^,,, "^^. r"*o

5.

I

Dale of environment

7. I Dateof buildinsPlans

ti.

9. RERA registration vaiid 
'rP

to-
10 PL.1

Uniiadmeasuring

Date ol executiorr of

apartment buYer agreemeni

case,t-,;l

I



*HARE
S-cunue

I]A
RAM

2021and

No.2670of

I*;;""t;d h*'"s com1h?d .with
\; the provhion' forn! tte:'

';:,,;;:;,,,,:;;';; ;' presc bed bv\

\ hP \ett?r' wh?ther under mts 
I

\ ^"-,^,nt or otherwtse, Jron ttme rc

\,1^"- in" *tt* Pro1oses to ofrer to 
I

honl oeer ahe Possesslot ol 
-@.e

dlarlment to the Purchaser wttn tn

; Deriod oJ a2 GourtY'twol 'no-nrlls
withln oddttlonol groce N oa ol o.

il;";;;ir" fi;n rhe dare.ol
'executtot ol tnis agreemett or aote

ot obtoi ng all llcenses or.

ipprovots lor commenceme -.otitri"r,"nni, whicheret is tok,r'

subie.t to lorce noleure -tne-

E*ffi !,,:';;,il:",r;1ff ::";,
,nx*yl"::r;:#ff :::::;,
tomolities and tok PnYstcot

' possessi on oJ the oPotuienl

(Page 92 ofthe complatnt)'

j#::ool 
daie to be cakurared az.l

I ionttrs from the date of execuoon oI

l*uu"lg;Eruu

"i,"ii",iit is** ond understands

it c selter shatl be entiled to o gra'e

neriod ol s0 (nne busness aoY''

i"rter *i "xP,'s 
of srote Pettad'-tor

I nitter to hqnd oeer the potsess'on o/ ur(

t,]Lartnent to the Purchoser' A-nt

d,Dlicatrcn lor the occuPor,rer,t,

ernficorc in rc\pect althe prole't \n,utt

hc filed in the due cautse tne *r'
\,h; oNe nonG of oter oJ Po'sesstu,
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month,

Total sale consideration JT*rr,rg,rr,ooo/.

Occupatron certrf icate

Cancellation letter bY

(As per Payment Plan Page no'

complaint)

04.06.2018

tPas€ as of replyl

19.07.2018 but not for the unrt

1/1001,

lPage 133 or the comPtaintl

20.02.2016

(Pase 125 or compiarDo

31.05-2027

115 of

by Rs.r,20,78,540 /_

lAs Der statement of account dated

i9.0i.2018 pase no 136 ofcomplaintl

lby

:

31.05.2021
21.

lPag€ 47 ofItPase 49 
-oth-er^urrit

reply

B. Facts of the comPlaint:

8. The complainant has made thefollowing submissions in the complaintl

i. That the complainant is a law abiding company of lDdia having its

registered office at D_13/60' First Floor' Sector_a' Rohini' Delhi'

110085 had booked a unit/flat iD the proiect "PAMS QUARTIERS"

situated at Sector 2, Gurugran of the respondent company' M/S

Fantasy Buildwell Pvt' Ltd in August 2012 through its Director Mr'

Praveen Aggarwal' The present complainant is filed by Mr' Praveen

Aggarwal, being the Authorized Representative of the complarnant

.".p""v. -tu is dulv authorized t" *t '"0 o"'""0 
.l"rl,'i1"""

J 16.
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behalf oi the complainant vide board resolution dated 31'03'2021

Therefore, Mr. Praveen Aggarwal is competent on behalf of the

complainant_company to sign the complaint and all the documents'

flle, process and proceedwith the present compl2int'

That the respondent no 1 claims to be one ofthe leadins real estate

company and respondent no' 2 is a directo' of respondent Do 1 and

responsibh for the day to day business activfies:nd lor taking

de;isions on behalfofthe companv' Both the respondents are iointlv

r.ferred as resPondents'

That the project "Paras Quartier" at Secto12' ourugram Faridabad

Road, Gwal Pahari, Gurugram' Haryana came to the knowledge of

Mr. Praveen Aggarwal, the dlrector of the complainant companv

through Mr. Harjnder Nagar' Mrs An)oo Gogia' Mr' Manish Sharma &

ur. r]tesn arora ttre autho'ized marketing representatives of the

respondent. That the respondeDts had promoted the said project

with extensive and aggressive print and electronic media

advertisements. The responden!s hav€ made various tall claims aDd

false representations regarding security' convPnience and elegance

of the said project for luring the complainant to sign up for an

allotment. The marketing representativ€s approa€hed Mr' Praveen

Aggarwal, for and on behalfolthe respondent makiDs tallclaims in

.""gra to tit" prolect and the respondent' The marketing

."0**""r* '"*r*sented 
to the Mr' Praveen Aggarwalthat all

the approvals, Licenses' permissions and sanctions lrom the concern

d€partments related to sale & commencement ofconstruction ofthe

p.o;"ct t aue t"en taten and the complainant was lured bv all these

utter lies olthe 
'epresentatives 

ofthe respond€nt'
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That relying on such representations' assurances, brochures and

meetines, the complainant agreed to book one unit bear'ng no' PL

01/1001 admeasuring super area 5350 sq. ft [t for a total sale

consideration of Rs.4,7 9,87,0 00/- and ac€ordinglv pard a' amount of

Rs.45,00,000/- through cheque dated 14.08'2012 as the bookins

That as per the provisions of Haryana Development and Regulation

of Urban Areas Act, 1975, when a builder is developing a group

residential housin8 project than the builde' cannot sell the

apartments to third party or any buyer before the approval/

sanction ol building plan by the competent authority However' in

contravention to the provisions ol the said act, the respondent

advertised about the project in early 2012 aDd accepted the booking

for apartments from the complainant on l4'08'2012 and also

accepted the advance of pa)'ment ofPs'45'00'000/ ' lt is pertinent to

m€ntion that the even though they accepted the payment on

14.08.2012, tbe r€spondent did not issue any receipt against the

receipt of such payme.ts of Rs.45,00000/ fo' advance bookins

amount at that insiant to avoid any action from authority Also' thev

did not issue the allotment letter soon after the booking and

payment of advance booking amount' That on 20'122012' the

build,ng plan of the project was approved/sanctioned bv the

competent authority. lt is after the approval oi building plans on

20.12.2072, the respondent issued the :llotment letter on

22.12.2012 and receipt ior pavmeDt of Rs'45'00'000/_ on

22.12.2012 Further, the complainant was aeain requested to submrt

the application lorm for booking of apartments' Such acts of the

respondents are illegaland amounts to cheating'
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vi. That the fraudulent and unprotessional conduct of the resPondent

has been evident since very inception. That the respondent was

acting craftily from the start to cover up his unlawful acts lt is clear

that the respondenfs only ambition was to dupe the €omplainant

and pocket the hard_earned money of the complainaDt. The

respondent continued to promote the said proiect and continued

taking payments hom the complainant and othe. allottees without

having requis,te approvals The complainant got to know about such

fa€t at very later stage after execution of booking iorm and

apartment buyer's agreement. Had the comPlainant aware about

status ofallthe sanctions, approvals and licences, he would not have

booked a unit in thesaid Project.

vii. That on 28.12.2012, a separate application form was dulv subm,tted

by the complainant on request of respondent for the unit' h is

pertinent to note herein that the complainant was compelled to

submit an applicanon form again after the approval oi buildinc

plans, wbereas the complainant had already submitted an

application form on 14.08.2012. The respondent cleverlv trying to

secure the paper trlal at his end, that the application form be dated

iD such a way that it is subsequent to the approvalof building plans'

viii. That the complainant made a payment oi Rs35,52,360/' through

cheque dated 2a)2.2072 as per the payment schedule The same

has been acknowledg€d by the respondent vide receipt dated

22.12.2012. F\tfthet, on 2206-2013 the complainant made a

payment of Rs.40,26,180/- through cheque date 22.06 2013 as per

the payment schedule The sarne has been acknowledged bv the

respoDdent vide receipt dated 26.06.2013.
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That prior to execution of the apartment buyer's agreement i'e''

between booking of the unit and execution of agreement' the

complainant made a totalpayment ofRs'80'52'360/ lor each unit to

the respondent which amounts to more than l0o/o of the total sale

consideration, thus, the respondent violated section 13 of the Act of

2016. The complainant having pard such huge amount alreadv had

no option but to put his signaturet on the dotted lines and proceed

That in lanuary 2013, the respondent sent a letter to the

complai.ant with 2 copies of apartment buyefs agreement lor

signing and execution directing the complainaDt to sign the same

and return the said copies before 02'022013' That the said

agreement was plagued wlth illegalities and one'sided arbitrary

clauses Upon receiving and reviewing the agreement' the applicant

realized that the respondent drew an unfair and arbitrary

agreement for the apartment terms and conditions of which were

d;t.imental to the applicant Further' the agreemeDt was one-sided'

all important/relevant provisions being drawn in favour of the

respondent and absolutely nothing lor tbe applicant' The applicant

aiso realized that he was being d€nied fair scope oicompensatio' in

the agreement in case of delay of possession how€ver' he was liable

to payhealy penalty in case ofdelay in makine iDstalments'

That on 29 01.2013, the complain:rnt having no other means having

already invested a huge amount of money and seeing that the

respondent was in a 
'lominant 

Position sent a letter to the

respondent with the signed copies of the said apartment buyels

asreement dated 19.01'2013'
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xii. That in February 2013, the complainant was sent a copy of the

apartment buyert agreement. It is pertinent to note that though the

complainant had signed the agreement on 19 01.2013 and sent the

copies of the said agreement way back in January 2013, to its utter

shock,t was found that the date of the said agreement had been

overwritten. That for reasons best known to the respondent

''lanuary" had been overwritten and changed to "February". The

compla,nant tried its level best to follow up and seek reasons from

the respondent for the said arbitrary and unproiessional condu.t

but to Do avail.

xiii. That as per clause 3.1 of the agreement dated 1901.2013, the

respondent was under obligation to hand over the possession of the

unit within 42 months along with grace period of6 months from the

date ofagreement. Therefore, the date othanding over ofpossession

was 18.07.2016. Th€ .espondent has failed to deliver the said

project in the said timeline. It is pertinent to note herein that the

said project renains iar behind from construction even till today

after approx. 2 years of delay. The complainant visited the project

site on various occasions and it was pretty clea. that the p.obability

oithe project beingcompleted was very bleak.

xiv. That the respondent raised a demand on 30.05.2014 for

Rs.36,04,149l- which should have beeD raised on completion oi

upper basement roof slab which was disputed bv the complaindnt'

The respondent again sent a reminder on 14.11.2014 for the

payment due on completion of 3'd floor roof slab and the

complainant again disputed the same ior being as per the agreed

payment schedule. On 03.03.2015, the respondent sent a reminder

for the payment due on completion ol So floor roor slab and was

PaBe 12 of r0
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disputed by the complainant. The complainant again received a

arbitrary demand of Rs.1,61,31,867l- on 23.04.2015 fron rhe

respondent which should have been raised on completion of 14

floor roof slab.. The complainant tjme and again raised concern

before the respondent about demanding instalments without

reaching the actual milestone as per the construdion linked plan. It

is submitted that the respondent sent such demand arbitrarily and

in contravention to the agreement without achievinE the parri.ular

stage of conskuction. Being aggrieved, the complainant raised his

concern by visiting the omce ofthe respondent regarding raising ol
demand without achievjng the particular stage of construction as the

projectwas f,ar behind from the agreed d€velopment schedule ofthe

That being aggrieved, on 06.05.2015, the complainant visited the

off,ice of the respondent and raised his con.ern over the denrand

which were being raised without achieving the particular m,lestone

as per the agreed payment schedule and iurthe. also exp.essed his

resentment over the del:y in developrnent ol the project. That a

meeting was held on 06.05-2015 at the oftice of the respondent

between the complainant and the authorized representatives ofthe

respondent. The representative of the respondent assured the

complainant that they will not raise the said demand in future and

agreed to surrender the unit no. PL 01/1001 and transfer the

amount paid in th€ said unit in another unit of the complainant in

the same project i.e., PL 01/1s01.

That instead of abiding by agreed discussion held during the

meeting dated 06.05.2015, the respon.lent with malafide intention

sent the reminder dated 17.06.2015 and asked the complainant to
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remit the unlawful dues of Rs-1,64,7A 227 /'. Asronished and starded

by such act of the respondent, the complaioant vide letter dated

22.06.2015 replied to the demand reminder letter dated 17'06'2015

whereby the resPondent demanded an outstanding amount of

Rs.t,64,76,733/'. The complaiDant app'ised the respondent is

demanding money without .eaching the actual milestone as per the

.onstruction linked plan Further, in view of such delayed status of

the construction at site and continuous illegal acts committed bv the

respondent, the complainant asked the respondent to refund of the

amount of already paid against the unit No' PL 01/1001 along with

interest @ 180/o p.a. The respondent having ill intentlon, agarn sent a

rem,nder for the paynent due on completion of 14'h floor roof slab

on 12.09.2015

xvii. That due to the said trust deffcit and no tenable progress at the

pro)ect site the complainant sent a letter dated 18'02'2016 to the

respondent for the refund ol the entire amount invested and

withdrawal from the said proiectFurther,

possession of the said apartment became due

construction of the said project was iar irom completion' The

respondent failed to prov,de any valuable information regarding the

said project or anv proiected dat€ of delivery' The complaina't

visited the offlces oithe respondent on various occasions hoping to

secure the future of his hard'earned money and respecttully €xit the

said project and requested the respondent to refund the entire paid

amountalongwith interest but to no avail'

xviii. That the respondent being at a dominant posit'on again sent a

demand of Rs.2,63,30,436/- on 0511'2016 despite of addressinS

letters sent by the complainant on 22'06-2015 and 18'02'2016' A

18.07.2016 the

delivery, but tlte
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reminder for the same was again sent on 11.02.2017. Further, the

.espondent sent a mail dated 22.03.2018 asking complainant to

return originals of all the documents related to the unii bearing Do

PL 01/1001. Furlher, the respondent asked the complainant to

execute Termination/Settlement Deed" and consent for the said

transler and surreDde..

That on 03.04.2018, the complainant sent a signed

"Termination/Settlement Deed" to the respondent for signature

recording the Termination/Setdernent Deed and the terms thereto

along with a lette. annexinS all the original' copies or documents

.egarding the unit bearing no. PL 01/1001 as sought by the

Respondent to make the transfer or retund offunds and surrender of

That till date the respondent neither returned duly executed copies

of the said "Termination/Settlement Deed" nor has cancelled/

surrendered the unit PL 01/1001 or transferred the amount paid for

the unit PL 01/1001 in another holding unit bearing PL 01/1501 nor

refunded the amount paid for the unit no. PL 01/1001 Again the

respondent duped the comPl nt by initially agreeing to the terms

ofthe settlement and the. not acting upon the same. The respondent

has been conlinually misusing the innocence and trust of the

xxi. That the respondent cont,nued with its fraudulent actions and sent a

letter "lntimation of Physical Possession" on 19.07.2018 for anothe'

holding unit bearing no. PL 01/1s01 oi the cornplainant in the same

project where the amount paid towards unit no. PL 01/1001 was

supposed to be transferred and demanded the enti.e pending sale
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consideration. However, the respondent did not transfer the amount

or refund the amount paid towards unit no. PL 01/1001.

xxii. That despite mutual agreement between the parties the respondent

continued to actin contravention. It is pertinent to note that the said

possessioD was anluay illegal as the premise continues to be in an

unhabitable state till date Further, the sajd letter fails to hold anv

ground whatsoever as the respondent sent the said letter with a

huge demand of residual payments That contrary to the promises

and the agreement therelo the respondent had not transferred the

payments made in respect olunit bearing no. PL 01/ r001 in another

holding unit bearing no. PL 01/1501. That the respondent continues

to harass the complainant to make the remainder of payments even

though the terms agreed between the patties were totally diflerent'

That the respondent is unlawfully holdiDg onto the hard_earned

money of the complainant. Tbat inslead of redressing the grievances

ofthe complainant, the respondent again sent a letter for intimation

oi physical handing over of possession for another holdins unit

no.PL-1/1501 on 15.04.2019.

L{iii. That the respondent herein is offering unlawful possession of the

said unit, the complainant has visiied the said Projectin recenttimes

and the same is irot in a habltable condltion. Further it is pertinent to

note that the complainant had sought for refund from the said

project way back in 2016 and the same was agreed but not acted

upon by the respondent Therefore, at this stage irrespective of the

factwhether possession is otrered or OC has been granted in respect

ofthe said project, the complainant cannot be compelled to contin'r€

with the said project and that the complainant is entitled for refund

.fthe total amounts invested.
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9. Th

i.

That inordinatedelay in handing overpossession of theunitctearty

amounts to deffciency of service on account of the respondent and

the complainant has rightly claimed to withdraw from the pro,ect

and claimed total refund of amount along with other interesr and

compensation and the same right has been granred under secrion 18

of the Act of 2016. That since the complainant is not interested in

taking the possession ofthe unltand wishes to get the retund ofrhe

money already paid, the respondent shall refund th€ amount with

prescribed rate ofinterest as per $e provisions ofthe Act oi2016.

PL-1l1001 by the

causing mentalago

tion of Rs.15,00,000/' ior

10. on the date ol hearin& the authority explained to the

respondent/promoter about the conkaventions as alleged to have been

comm,tted in relat,on to section 11(4) (al of,the Act to plead guilty or not

to plead guilty.

D. Reply by th€ respond€nts:

11. The respondents have contested the complaint on the following grounds:

l. That at the outset, it is submitted that the instant complaint ,tself is

not ma,ntainable and the same is liable to be dismissed ,n as much

ii,. Direct the respondent to pay an amounr oi Rs.5,00,000/ towards

cost oi the proceedings/ litigation.
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as the complainant in the jnstant complainr has also filed a

proceeding beiore NCLT, New Delhi, b€ing [tB)-103 tpB)/2020;
titled Fa,rways Estates Vs Fantasy Buildwell Pvr. Ltd. The said

proceeding was instituted prior in time and is also pending

adjudication. The complainanr has suppressed this vitat fact f.om

this Hon'ble Authority. On this ground alone the complaint is liable

to be dismissed. L{oreover, the complainant has even suppressed

anothe. vital facts from this Hon'ble Authoriry rhat it is rhe

complainant who himsellhas defaulted rn paymenr of irs instalments

resulting,n cancellation ofallotment of both of its units bearing no.

PL 01/1001 & PL 01/1501 and on this ground alone, the complaint

is liable to be dismissed.

That the complaint is 1iable to be dismissed for misjoinder ofparties

as the complainant has impleaded respondent no. 2 in its personal

capacity. The said person is no longer associated with the company

and has no role to play in the natter. The project is constructed by

respondent no. 1, the communications, transactions etc. were

exchanged in berween the complainant and respond€nt No. I alone.

The ABA was executed in betw€en the complainant and .espondent

no. 1 alone. The respondent no.2 is not a necessary party in the

matter and as such his name be deleted from the arravs ol the

That €omplainant is not a genuine flat purchaser or a consumer and

has purchased the said flat for commercialand investment purposes

for which the jurisdiction of this Hon'ble Authoriry cannot be

invoked, since the object ol RERA Act is to protect the interests of

the..nsumers and not the investo.s

Complaint No.2670



*H
S-e

VI

1V

VI],

ARERA
L]RUGRA[/

That complainant he.€in has been himself guilty of not adhering to

the payment schedule and in lact has defaulted in payment in same

resuhing in cancellation oi both of its units. The same is not

permissible in terms of Act of 2016 and in view ol the same, the

complaint merits out.ight dismissal.

That th€ project in question is a registered project, h:ving

registration no. 164 of 2017, dated 29.08.2017. It is also pertinent to

mention here that answering respondent has applied for the

occupation certificate for towers PL- 01 and was received on

04.06.2018 pursuant to which possession oithe unit was olfered to

That the unit of the complainant being unit no PL 01/1001 is

already cancelled by the answeriog respondent vide its letter dated

31.05.2021 along with another holding of the complainant being unit

no. PL 01/1501 on account non-payment ofiDstalments.

That the answering respo ndent has also ofrered.efund of both ofthe

units to the complainant vide its cancellation letter dated 31.05.2021

after deduction of ea.nest mo.ey in terms of Clause 2 21 oithe ABA

ofboth theunitsbutit is the complainantwho is not coming iorward

to claim .efund for both olits units.

VIll. That the present complaint is not maintainable since the possession

had to be handed over to the complainant in terms olclause 3 1 and

3.2 ol the agreement which clearly provides that subiect to the

complainant complying with all the terms of the agreement and

making its timely payments of instalments as and when the same

becomes due and payable the respondent proposes to ofler the

possession of the apa.tment within a period of 51 months f'om the

ilate of execution of the agreement o. the date of obtaining all
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lx.

licences or approvals for commencement ofconstruction, whichever

is later, subject to force majeure. Moreover, aU the approvals fo.

commencement of the construction work were received towards

around the end of the year 2013 and the construction work began

only in November, 2013. Thus, it is submitted that the complajnt is

filed in contravention of the provisions of the Apa.tment Euyer

Agreement dealing with the ofaer of possession and the complaint

merits outright dismissalin view of the same.

That the complainant has commiBed several deiaults in payment of

its timely instalment for which the respondent has even sent several

reminder/fiDal reminder letter to the romplainant but al) oa these

feli at deaf ears ofthe complainant and this left with no other choice

with the answering respondent then to cancel allotment oi units of

That the delay on the part of answering Respondent in completing

the construction ofthe project and i. otrering possession of units to

the complainant on time was th€ result ol certain force maieure

reasons like illegal blockin& fllling and encroachment of naiural

Nallaa, Gwat Pahari lor which considerable time was spent in

mak,ng applications beiore the Competent Autho.ity, pendencv of

several litigations before National Creens Tribunal, stopprng of

construction activity by order ol Hon ble Apex Court etc. all these

resulted in delay in completion ofconstruction at the Project nte. It

lasted for a pe.iod of24 months.llihe aloresaid period 1s taken into

accouDt there is virtually no delay on the part ot respondeDt in

offering possession of the unit to the complainant.

That the Hon'ble Authority ought to take note of the fa.t that the

respoDdent had offered possession to the complainant for both of its
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units but failed to delive. possession olthe units to the complainant

due to default on the part ofcomplainant himseliin non-payment of

instalments. The respondent had to ultimately cancel the allotment

otboth the un,ts for non-payment.

XIL That the Adjudicating Omcer does not have jurisdiction ro try rhe

complaint iD terms of Rule 28 & 29 of Haryana Real Estate

[Regulation & Development) Rules,2017 read with Regulation 25 of

the Haryana Real Estate Regulatory Authority, Gurugram (Cenerall,

Regulation, 2018. The comp)ainant does not have any vahd or

subsisting cause of action to fiie the present complaint. It is being

made by the Complainant to harass the respondent and make

unlawful gains at its expense. ln view of the aforesaid submissions,

the present complaint bedismissed with costs.

12.Copies ol all the relevant documents have been filed and placed on

record. Their authenticiry is not in dispute. Hence, the complaint can be

decided on the basis oi those undisputed documents and submissions

made by the parties.

E. rurisdiction of th€ authority:

13.The respondent has raised a preliminary subm,ssion/objection the

authority has no jurisdiction to entertain the present complaini. The

objection of the respondent regarding rejection of complaint on ground

of jurisdictio. stands rejected. The authority obserues that ii has

territorial as well as sub)ect matter jurisdiction to adjudicate the present

compla,nt for the reasons g'ven below.

E.l Territorialiurlsdiction

As per norificatio. no. l/92/2A17 1TCP dated 1412.2017 issued by

Town and Country Planning Department, HaryaDa, the jurisdiction of

Haryana Real Estate Resulato.y Authority, Gurusram *i:r..;;:j,*
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Gurugram district lor all purposes. In the present case, the project in

question is situated within the planning area ol Gurugram district.

Therefore, this authorityhas complete territorial jurisd iction to dealwith

the present complaint.

E.ll Subiect-matteriurisdiction

Section 11(a)(al oi the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(a)(a) is

reproducedashereunder:

(4)Thepro otershatl-
(a) be responeble for all obltgationt respohsibitities ond lunctions under the

Dtovisons of this Act or rhe rules and resulotions node thereundet or ta the
allauees os pe. the ogreeneht lot sole, ar to the osaciatbn aJ allatte*, os the
case nay be, till the coheeyonce ol oll the apoftnents, plo5 a. butldihgs, os the
cdse noy be, to the allotceet, ot the conhon oreos to the a$ociatian ol ollottees
or the conpetent outhorlrr, os the cose na! be;
Se.tion 34-functlo$ of the Authority:
34tn ol he Act prcvi.l$ to ensute conphahce oJ the abligations cost upoh the
pronotert the ollot ees ond the .eol estate ogents LNle. thk Act ond the tules
ond regulotions ode thereunder.

14. So, in view of the provisions of the Act quoted above, the authority has

complete jur,sdiction to decide the complaint regarding non-compliance

ofobligations by the promoter leaving aside compensat,on which is to be

decided by the adjudicating officer if pursued by the complainant at a

late. stage.

15. Further, the authority h:s no h,tch in proceeding with the complaint and

to grant a reliefof refund in the present matte. in view ofth€ judgement

passed by the Hon'ble Apex Court in .liewierh Promo,ers and

Developers Prlvate Limited Vs State oJ u.P. and Ors." SCc online SC

1044 dectded on 11,11.2021 and Jollowed in M/s Sano Realtors

Private Llmtted & others V/s Union ol tndia & othen SLP (Ctvil) No.

13005 ol2020 dechred on 12.05.2022 whercin it has been laid down as
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. "86. Fron the yhene ol the Actolwhich a detoiled referene hos beeh node
ond_takns note of power aJ odjudicotion delineozd with tie rcsutotory aurhorr'.y
and adjudicatins aficer, whatlnalty cuth out is thot otthousi tn" tit inairot!,
the distinct expresions like lelund,, ,interest, ,penoty, a; ,conpenntion,, 

o(ono'at tpodtag ot Sqt@n. 1A ond 19 (lpo,t! nontp , that wh?n t.a4?\ to
.elund otthc aqount o4d ire.e or the etLrd oaaunt.ot dR.tt4g pornenL ot
inLerat |otdelovpd detived ot pot e.ton or petutry oad.rp,N,h;;o; 

".h;t"gulataa auth.hty r|,_n ho. th"po\e, ta",orhe dqd d"tpntae th" oukoqe
old conplaihr At the sane tjhe, |'hen jt cohes to o question ol seekins the retiet
ot.dtddong .oqpcn\o ohand neryt he,"o. na; seaoni tz tt-taono ti
the adtud\ottqe altr,et $ ldwet \o, thc Daw, to dpte,n,rc. kp?phg t, ttca
'hp cohltlp readng ot Se.ua4't read wtt se. a, -2 ot t; A,t I he
odjudicotioh under Secnans 12, 14, B ond 19 other thon conpensa ;n as
envitoged, ildtended to the odjudkating oJfe. os proyed thot, jn ow view, nav
ntp4d to 4po4d tre aab ond <cope o!tho powa: ond trtuttor. ol the
adtudho|ng offik, uader Settba 71 ond thaL woutd be oltan\t tnp doadat" ot

16.Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court ,n the maiter .oS I{/s rvewtech promoters and
Developefs Private Llmlted Vs State of lJ.P. oNt O.s. ad M/s SaN
Realtors Prlvate Llmlted & othe6 V/s Unton ol tndia & otherc (supm),

the authority has thejurisdiction to entertatn a complaint seeking refund

ofthe amount and interest on the amount patd by him.

I. Flhdlngs on oblectlohs ralsed by the respondents:
F.l ob,ectlon .egardhS the complaint before NCLT, New D€tht, b€io8

(lB)-103 (PB)/z020; ttd€d Fatrways Estates vs Fantasy BuIdweU
PvL Ltd.

17. The respondents have raised an obiecHotr that the presenr complainr is

not maintainable as the complainant has filed a comptaint aga,nst the

respondents before the Hon'ble NCLT. Bur rhe counsel for the

complainant during proceedinss ofthe day dated 15.03.2024 has filed an

affidavit regarding non,pursuing oa the complaint before the Hon'bte

NCLI and the same has been taken on record. Thus, in view of rhe

aforem€ntioned fac! the contenrion ofthe respondent stands reiected.

F.II ObjectioD regardlng delay due to force maleure cl.cumstances
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18. The respondent promoter raised the contention that the construction of

the project was delayed due to iorce maleure conditions such as CoVID'

19 outbreak. certain environment restrictions, weather conditions in NCR

region, shortage of labour, increase in cost of construction material and

non'payment oi instalment by different auottees of the project, etc' 8ut

all the pleas advanced in this regard are devoid of merit. Therefo'e, it is

nothing but obvious that the proiect of the respondent was already

delayed, and no extension can be given to the respondent in this regard'

The events taking place such as restriction on construction due to

weather conditions were lor a shorter period of time and are yearly one

and do not imPact on the project being developed bv the respondent

Though some allottees may not be regular in paving the amount due but

the interest ofall the stakeholders concernedwith the said project cannot

be put on hold due to fault ofon hold due to fault oisome ofthe allottees'

Thus, the promoter/respondent cannot be glven any lenienq' based on

aforesaid r€asons and the plea advanced inthis regard is untenable

f,lll obiecllon reqarding lhe compla inant be inB rnvcstor'

lq.The respondent h;s raxen d <rand that the.ompldinant i\ the inveslor

and not consumer. Theiefore, the compainant is not entitled to the

protection of the Act and is not entitled to file the complaint under

section 31 oftheAct. The respondentalso submitted that the p'eanrble ol

the Act states that the Aci is enacted to protect the interest ofconsumer

oi the real estate sector. The authorty observes that the respondent rs

correct in stating that the Act is enacted to protect the interest of

consumer ofthe real estate sector. It is settled principle of interp retatio n

that the preanble is an introduction of a statute and states main aims &

objects ofenacting a statute but at the same time the preamble cannot be

used to deleat the enactrng provisions oi the Act Furthe'more' it is
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20.

pertinent to note that any aggrieved person can file a complaint against

the promoter if the promoter contravenes or violates any provisions of

the Act or rules or regulations made thereunder' [lpon careful perusal of

all the terms and conditions of the documents placed on re'ord' it is

revealed that the complainants are buyers and paid total price of

Rs.1,20,78,540/_ to the promoter towards purchase of a unit ln its

prcject. At this stage, it is important to stress upon the definltion of term

,llottee under the Act, the same js reproduced below for ready referencei

''2(d) 'atlonee in retatian too reot estot ' o.o4t neons the Pe1on ro whon o

R noJ be. hos bQen allotred. sot.tplol aportnent or butlding
(whether d fiePhotd at t

ln view of the above_mentione

Nke tronslered bt the Pronoter'
ires the nid ollotnent through

petson to vhod such ploa

ition of "allottee" as well as all the

terms and conditions of the apartment application for allotment' it is

as the subject unit was

lx;;x.HH;SP*"S,::l,ffi #;;j:1;
titled as |tls Srlt$U rotusr, DltlJlo4irt h Ltd' Ys' Sorvoprw

l/,aslng (P) lJs' And ont has also held that the concept of investor is 
'tot

defined or refereal to in the Act' Thut the contention of the prcmoter

that the allottee being investor ls not entitled to protection of this Act

also stands reiected

G. Flndln[s on the ]ellef sought by the comPlelnanc
ir or*i tt. rcspoDdent io retutrd the €nurc amount oI
- ' -'ro,zs-s,1o7_'paH bv the comPlalnart 'tong 

wlth lnt"est 't

,t of investor is not defined or

)n given under section 2 of the

Ac! there wi,l be "Promot n.l "ellottee" and there cannot be a partv

crystal clear that the complainant



*HARERA
$-eunuennu

ComplaiDt No.2670 of

the pr€scrlbed rate on the pald amount from the date ofpayment
tiU actualisatloo.

21.The complainant was allotted a unit in the project of respondent no. 1

"Paras Quartier", in Sector 2, village,cwal Pahari, Curugram vide

allotmentleBer for a total sum of Rs.4,79,87,000/-. An apartmenr buyer's

agreement dated 19.02.2013 was executed berween the parties and rhe

complainant sta(ed paying the amount due against the allotted unit and

paid a total sum ofR;.1,20,78,540/,.

22. The due date of possession as per the possession clause ofthe apartmenr

buyer's agreement is 19.02.2017. The complainant has surrendered the

unit initially on 22-06-2075 and again on 20.02.2016 as per the

documents placed on record and the sam€ has been clarined by the

counsel for the complainant.during the proceedings of the day dated

09.08.2024. Thus, the date of surrender is considered as 22-06-2015-

23. Or consideratio

made by both th

provisions of a

against th€ total

ilabl

ty is

d

llotn'

e on record and submissions

ofthe view that on the basrs oi

rts had paid RS.\,2O,7A,S4O /-
t,79,87,000/-. The complainant

24.

obserued that under clause 2.2r of ABA, the respondent-bullder is

entitled to forfeit the 10% ofthe basic sale price. The relevant portion of

the clause is reproduced hereitr below:

'"fhe settet ond the put hase/[s) helebt aqree that 105 (ten pqcent) ol the
Basic Sole Price on the Super Areo ol the opartnent sholl constittte the "Earn4r
nonet". Tinelt pot enr oleach instoll ent olthe nle considqation as stoted
heteil is the e*n e of this aqreenent.. ,."
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25.That the above mentioned claus€ provides that the promoter is entitled

to forfeit the booking amount/earnest money pa,d for the auotment and

interest component on delayed payment (payable by the allottee for

breach olthis agreement and non-paymentl. The Authority is of the view

that the drafting of the aforesaid clause and incorporation of such

cond,t,ons are not only vague and uncertain but so heavily loaded in

favour of, the promoter and against the allottee. As per the aioresaid

clause the builder ,s ent,tled to forfeit 10% of the basic sale price and

empowers to promoter to recover interest on delayed payments alo.g

with other amount oi non-retundable nature. It is unjust condition that

exploits the allottee and can be termed as one s,ded. The clause on the

tace of it does not give equalbargaining power to the allottee. This is just

to commentas to howthe builder has misused his dominant position and

drafted such mischievous clause in the agreement and the allottee is left

with no oprion but to srgn on the doned lines.

26. The issue with regard to deduction of earnast money on cancellation ofa

contract arose in cases of Mauld Bux VS. Unlon ol lndlo, {1970) 1 SCR

92A ond Sintor K.B. Ran mdn.lru Rol Urs. t8. Samh C, Urs., (2015) 4

SCC 136, and wherein itwas held ihat forfeiture of the amount in case ot

breach of contract must be reasonable and if forfeiture ,s in the nature of

penalty, then provisions ofsecrion 74 of Contract Act, 1872 are attached

and the party so torfeitjng must prove actual damages. After cancellation

olallotmen! the flat remains with the builder as such there is hardly any

actual damage. National Consumer Disputes Redressal Commissions in

CC/435/2019 Ra,r,esh Malhotra VS, Emoor MCF Land Lbntted (decided

on 29.06.2020) a"dMr. Sourav Sanyal vS. M/s IREO Private

Ltmited (decided on 12.04.2022) and Iollowed tn Cc/2766/2O17 tn cdse

tttled as layant Slnghol otd Anr. W, M3M tndia Llmlted dectded on
Pag.27 or 30
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26.07.2022,hetd that TOV| ofbasic sale price is a reasonable amount to
be forfeited in the name of .,earnest 

money-. Xeeping in view the
principles laid down in the first rwo cases, a regutation known as rhe
Haryana Real Estare Regulatory Authority curugram [Forfeiture of
earnest money by the buitder) Regutarions, t1(S) of 2018, was farmed
providing as under-

"5, AMOUNT OF EARNEST NONEY
S@ono p.,o b the kol Btore (Reputotn4< and Detetopqent) Act- 2orbwo!d teenl Froud\wete,afted oLt a hout onr Jeo. o, the.e wa\ no tow
tor rt? tonp but rcw k vpw ot t he above tacL, and tutlhs n,a .onsdetulmtne tLdqencnL oI Hon.bte Naaonol Can\Lnet Displtp. Rpdrc$alconai" ond the Hm.hk sLp,"," , *" .r ua.. ,t" ;iii",yi, ii)I t,4 thot the toiqtuo ohou4t ot th" @ npst non?y ,ha not de..t hN.uon to% oI th. consid.mtion onount oJ th. reot .stot t...oponnent/plovbuik tng os th. .ae na, be , a, ,^^ *r,"* ,i,runcettotion oI the llotlnn/ptot ^ nade by.h. butdet ,n o un oterclnonner o' the butet hrend. o wtthdrow lroh the p,olect ond anJaotunqt rc ataing onv rtou*,ofirca b.ne oloresod regut,oas \h;
be loid ond not bhdns on .he buye. "

27. So, keeping rn vtew the tar, lard down by the Hon bte Apex coun and
provisions of regularioh 11 of 2018 framed by the Haryana Reat Estate
Regulatory Authortty, curugram, the rospond€nt/builder cant retain
more than 10% ofsale consideration as earnesr rnoney on surrender of
unit or canc€llation but that was not done. So, the respondent/builder js

directed to refund the emount re.ei.vd frotn the complainant i.e.,

Rs.1.20,78,54O/- after deducring t0% of th9 sale consideration and
return rhe remaining amount along with interest at the rate of 11% (the
State Bank of India highest marginal cosr ot tending rare (MCLR)

applicable as on date +2yo) as prescribed under rute 15 of the Haryana
Real Estate (Regularion and Devetopmentl Rutes, 2017, from the date ot
surrender i.e.,22.06.2015 til rhe actual date of refund of the amount
within the timelines provided in rule 16 ofthe Haryana Rutes 2017 ib,d.

c.ll Direct the respondent to pay compensarion of Rs.1s,O0,00O/- for
causlna mental agony, harassDent to rhe complaiDant
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C, t Dtrect the respondent to pay an am.o", o r r" p.oi""ui nor ri iJ- " ouot ofRs s'00'oo0/- rosards
zo. r ne comptajnanl i5 seekrnS dbove ;eniioned reJier h.. r. comp€n\alon

Hon'ble Supreme Court ot rndja in civil appeal nos.6745_6749 ot 2o2rtirled as M/s Nev,tech promoters and Devl
up & ors. (supra), *, *, ,n",-- 

"',','"'# 7J.il!;!!",i'Ji,ll
compensation & titigation charges under sectrons 12,14,18 and section
19 which is to be decided by the adjudicating oftjcer as per section 7t and
the quanrum of compensarion & litjgarion expense shall be adjudged by
the adjudicatjng officer har,rng due regard to the tactors mentioned in
section 72. The adludicating officerhas exclusive jurisdictjon to deatwirh
the complaints in respect ofcompensation &legalexpenses

H. Directions ofthe Aurhorltv:
rq.Hen(e. rhF aurhoflty hereby pasJes this order and isue( lhe rotroarng

di.ections undersection 37 ofthe Act to en$.e compliance ofobligations
cast upon the promoter as per the fundion
undersection 34[i): 

entrusted to the authoritv

i. The respondenrs are directed to refund rhe amount i.e..
RS.1,2O,7A,S4O/- received by them arom re complainant afrer
dedufiing 10olo of the sale considerarior
amounr arong wirh inrerest at the .","::li;il:H,ff:l'::
India highesr marginal cost oilending rate (MCLRI appticabte as on
date +20lo) as prescribed under rule t5 oi the Haryana Real Estarc
(Regularion and Developmenr) Rutes,20t7, from rhe dare of
sur.ender i.e.,22.06.2015 ti the acrual dare ot.efund ofthe amount
within the rimelines provided in rule 16 of rhe ljaryana Rutes 2017
ibid
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ii.

iii. The respondents are further directed not
rishrs asajnsr the subject unit r",".","ii.fij:#yT:l:;
amourt along with inrerest thereon to the comptainanr, and even jt,
any transfer is initjated with respect to subjecr unit, the recejvable

A period of90 days is gjven to the respondenrs
directions given in this order and faijing which
would follow.

ply to cases mentioned in para 3

copy of rhis order shalt be

ority, Gurugram

shall be first utiljzed for clearjng dues ofa onee-comptainaor
30.This decision shal mutatis

31. Complajnrs stand

placed in rhe case

32. Files be consign

Haryana RealEsta

a
rn

r7r

Datedr09.08.2024

GURUGRAM


