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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : zs+ o{iozz
Date of Complaint 09.02.2023
Date of Decision 16.o4.2024

CORAM:

Member
APPEARANCE:

Shri Sandeep Nagar Complainants
None Respondent

1. The present complaint has been filed by the complainantf/allottees under
Section 3l ofthe Real Estate (Regulation and Developm{nt) Act,2016 (in
short, the Act) read with rule 29 of the Haryana Real Eftate (Regulation

and Development) Rules,2017 [in short, the Rules) for viplation ofsection
11(4)(al of rhe Act wherein it is inter alia prescribed t+at the promoter
shall be responsible for all obligations, responsibiliti{s and functions

Iomplaint No. 254 of 2023

Kanta Lamba
(Through her Legal Heirs)
1. Amitabha Kakar
R/o: J-6, 1st floor, Saker, South Delhi-11001.7
2. Deepali Chatrath
R/o: J-59,2"a floor, Saket, South Delhi-110017

Versus

M/s Ninaniya Estates Limited
Regd. office: 160, Karni Vihar, Ajmer Road,
Near Rawat Mahila College, faipur, Rajasthan-
302021_.

Complainants

Respondent

Shri Sanjeev Kumar Arora

ORDER
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Fomplaint No. 254 of 2023

A.

2.

under the provision of the Act or the rules and regulaitions made there

under or to the allottees as per the agreement for sal" 
"J".u,"d 

,n,". r".

Unit and proiect related details

The particulars ofthe project, the details ofsale considettion, the amount

paid by the complainants, date of proposed handing ovfr the possession

and delay period, if any, have been detailed in the follofing tabular form,

S. N. Particulars Details
1. Name ofthe proiect 'Prism portico", Sector- 89, Gurugram.
2. Proiect area 5.5 acres
3. Nature ofthe project Commercial Complex
4. DTCP License no. 179 0f 2008 dared 02.a5.201.7

Valid upto 10.10.2 018
Name of licensee Ninaniva Estates Pvt. Ltd.

6. Unit no. PPES-317 & 318, 3.d floor
(page 64 of complaint')

7. Unit area admeasuring 2100 sq. ft.
(page 64 of complaint)

8. Date of buyer's
agreement

04.04.2018
(page 62 of complaint)

9. Date of start of
construction

Not mentioned

10 Possession CIause 5. Ttrat thecomfitr sha[ cr-ptete
the construction of the sad unit
within 40 months from the date of
execution of tlris Agreement
and/or from the start of
construction whlbhever is later
and Offer ofpossegsion willbe sent
to the Allottee subject to the
condition that all trhe amounts due
and payable by thb Allonee by the
stipulated date as stated in
Annexure-11.....

11. Due date of possession 04.1.0.2021.
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B,

3.

Facts ofthe complaint:

The complainants have made the following submissions: -

That the complainants booked two units/office space being units no.

504 and 505 in project Prism Executive Suites, prism Tower at Sector_

3, Gwal Pahari, Faridabad Road, Gurugram, Haryana 122003. The

complainants made a payment of Rs. 70,00,000/- dared24.02.20L2 for
an amount of 3 5,00,000/- each.

That the complainants and respondent entered into memo of
understanding both dared 03.03.2012 qua units no. 504 and 505 in the

mentioned project for the monthly assured returns of Rs.70,000/_

each month for both units.

That the respondent builder issued allotment letters da ted 16.03.ZO1Z

qua units no. 504 and 505 in project prism Executive Suites, prism

Tower at Sector-3, Gwal Pahari, Faridabad Road, Gurugram, Haryana

1220 03, The respondent builder issued payments receipts both dated

1,6.03.2012 for an amounr of Rs. 35,00,000/- each totaling Rs.

70,00,000/- (Rupees Seventy Lacs Only),

I.

II.

III,

(04.04.2021+6 monthls grace period of
covid-19) l

1-2 Total sale consideration Rs.7 ,07 ,24 ,7 00 / -
(as per payment sch{ule on page 64
of complaintl

13. Amount paid by the
complainants

Rs.95,48,000/- 
I

[as per ledger accourit on page 88 of
comDlaint'l

-t4 0ccupation certificate
/Completion certificate

Not on record

15 Offer of possession Not offered
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That the complainants and respondent exchanged prhviously allotted

units being 504 and 505 in project prism Executiire Suites, prism

Tower at Sector-3, Gwal Pahari, Faridabad Road, Gu{ugram, Haryana

1,?2003 with units bearing no.317 and 318, office,f"." on 3rd floor
in Prism Portico Sector 89, pataudi noad, curugrafn, Haryana and

builder buyer agreement dated 04.04.2018 was Jxecuted by the

parties.

That the complainants and respondent entered into memo of
understanding both dated 04.04.201g qua units no. 3i7 and 318 in the

mentioned proiect for the monthly assured returns of Rs. g4,700/-

(including TDS) each month fpr both qnits.

VI. That the complainants sent a legal notice to respondent builder asking

C.

4.

ffiHARERA
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IV,

for the refund of entire paid amount due to breach of contract.

Relief sought by the complainants:

The complainants have sought following relieffsJ:

a) Direct the respondent to refund the paid-sale consideration amount of
{95,48,000/- to the complainants along with interest at the prescribed

rate ofinterest from 04.04.20i.8 till the full refund ofamount.

bJ Direct the respondent to pay the complainants dues of agreed monthly
assured returns of <25,94,859/- along with interest at the prescribed

rate of interest.

c) To grant the cost of litigation of t1,00,000/-.

5. The present complaint was filed on 09.02.2023. The authority sent notice

which is duly served to the respondent-builder to appear and argue in the
matter but on hearing dated 04.08.2023, 1,0.71,2023, 23.OZ.2OZ4,

24.05.2024 no one on behalfofthe respondent appeared. It shows that the

pomplaint No. 254 of 2023
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6.

respondent was intentionally delaying the procedure of the court by

avoiding to file written reply. Therefore, the authority a$sumes/ observes

that the respondent has nothing to say in the present matter and

accordingly the authority on the proceedings dated 23.02.2024 proceeds

with the case exparte.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submrssions

made by the parties,

lurisdiction of the authority:

The respondent raised a preliminary submission/objection that the

authority has no jurisdiction to entertain the present complaint. The

objection ofthe respondent regarding rejection of complaint on ground of

iurisdiction stands reiected. The authority observes that it has territorial
as well as subiect matter jurisdiction to adjudicate the present complajnt

for the reasons given below.

D. I Territorial iurisdiction
As per notification no. t /921201.2 -lTCp dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estatc

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal wjth
the present complaint.

D. II Subiect matter iurisdiction

D.

7.

8.
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Section 11(4)(aJ of the Act, 2016 provides that the

responsible to the allottee's as per agreement for sale.

reproduced as hereunder;

Section 11(4)(q)

ogreement for sale, or to the association of allottees, as the
conveyance of all the opartments, plots or buildings, os the
allottees, or the common areas to the associotion of ollottees o

on 11(4)(a) is

Be responsible for oll obligotions, responsibilities andfunctions u the provisions
ofthis Act or the rules ond regulations made thereunder or to the a as per the

romoter shall be

moy be, till the
may be, to the
the competent

outhoriq/, as the case may be;

cast upon the
the rules ond

10.
r cg u t u Ltu I s t nuae Lne re unae r,

So, in view of the provisions of the Act quoted above, e authority has

complete jurisdiction to decide the complaint regardi non-compliance

of obligations by the promoter Ieaving aside compensa on which is to be

decided by the adludicating officer if pursued by the mplainants at a
later stage.

Section 34-Functions of the Authority:
344 af the Act provides to ensure compliance of the obligatic
promoters, the ollottees and the reol estate agents under this Act
reg u I atio ns mode thereunder.

11. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech promoterg ond Developers

Private Limited Vs State oIII.p. and Ors.2027-2022(7) RCR(C), 357 and
reiterated in case of M/s Sana Realtors private Limited & other Vs llnion
of lndia & others SLP (Civil) No. 13005 of 2020 decidd on IZ.0S.Z0ZZ

and wherein it has been laid down as under:

"86. From the scheme of the Act of which o detoiled reference hls been mode
ond taking note of power of odjudication delineoted with the regulatory
authority and adjudicating offcer, i/hat fnally culls out is thot although the
Act indicates the distinct expressions like.rcfund',,interest,, .penalty, and
'compensation', a conjointreading ofsections 1B and 19 clearly thonifests that
when it comes to refund ofthe amounl, and interest on the refund omount, or
directing poyment of interestfor delayed delivety of possesrion, or penolqt ond
interest thereon, it is the regulatory outhoriD/ which hds the powpr to examine
and determine the outcome ofo compldint. At the some time, when it comes co

mplaint No. 254 0f2023
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12.

a question ofseeking the reliefofadjudging compensotion ond interestthereon
under Sections 72, 14, 1g and 19, the adjudicoting olfcer exclusively has the
power to determine, keeping in vie'Al the collective reading of Section Z1 read
with Section 72 ofthe Act. ifthe odjudication under Sections 12, 14, 1B and 1g
other thon compensation as envisagei!, ifextended to the odjudicoting offcer
os proyed that, in our view, may intend to expond the ambit atd scope of the
powers and functions of the adjudicoting oflicer under Sectiolt 71 and that
would be againstthe mondate ofthe Act 2016,"

Hence, in view ofthe authoritative pronouncement ofthe Hon,ble Supreme

Court in the case mentioned above, the authority has the iurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the reliefsought by the complainants.

I. Direct the respondent to refund the paid-sale consideration

amount of {95,48,000/- to the complainants along with interest at
the prescribed rate of interest from 04.04.2018 till the full refund
ofamount.

II. Direct the respondent to pay the complainants dues of agreed

monthly assured returns of {25,94,g59/- along with interest at the
prescribed rate of interest.

13. The complainants intends to withdraw from the project and is seeking

return of the amount paid by her in respect of sub;ect unit along with
interest at the prescribed rate as provided under section 1g( 1] of the Act.

Sec, 18(1) of the Act is reproduced below for ready reference:
"Section 18: - Return oI amount and cofipensation
1B[1). Ifthe promoter foils ta complete or is unable to give possession ofon
oportment, plot, or building.

0J) in accordonce with the terms of the ogreement Jbr sole or, os the
case moy be, duly completed by the date specified therein; or

(b) due to discontinuonce ofhis business qs a developer on occount of
suspension or revocation ofthe registration under this Act or for
any other reason,

PaEe 7 of 14
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he shall be liable on demqnd to the allottees, in cose the dllottee ',eishes
to withdraw from the project, without prejudice to any pther remedy
ovailable, to retum the amount received by htm in re$pect of thot
apsrtrnen,, plot, building, as the cose may be, with interegt qt such rate
as may be prescribed in this beholfincluding compensotionin the manner
os provided under this Act:
Provided thatwhere an allottee does not intend to withdfowfrom the
project, he shall be paid, by the promoter, interest for ewry month of
delay, till the handing over of the possession, ot such rqte as may be

1-4.

prescribed."
(Emphosis supplied)

Clause 5.1 of the buyer's agreement

possession and is reproduced beloq:

5, COMPLETION AND POSS''SSIO/V

5.1 "That the Compqny shslt complete the construction of thN soid Ilnit within
40 months from the date of execution of this Agreement ond/pr from the start
of construction whichever is later qnd Offer of possession ra,ffl be sent to the
Allottee subject to the conditton that all the amounts due arlp payabte by the
Allottee by the stipulated date as stated in Annexure - ll a|toched with this
agreement including sale pricq maintenance chorges, securi$t deposit, stomp
duty and other charges etc. have been pqid to the Company. The Company on

completion ofthe construction sholl opply for completion cedifcate and upon
gront of same shall issue finol letters to the Allottee[s) whO shall within 30
(thirty) dqys, thereofremit all dues."

15. Due date of handing over posses$on: As per clause 5.1 of the buyer's

agreement, the possession of the allotted unit was supposed to be offered

within a stipulated timeframe of40 months from the date ofexecution of

agreement and/or from the date of start of construction. However, no

document has been placed on record vide which the date of start of

construction can be ascertained. Thus, in this case, the due date has been

calculated from the date of execution of buyer's agreernent. The buyer's

agreement was executed betlveen the parties on 04.0,1.2018. Therefore,

the due date of possession comes out to be 04.04.2021.

16. Admissibility of grace period: The promoter has proposed to hand over

the possession of the unit within 40 months from the date of execution of

provides for handing over of
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buyer's agreement. The buyer's agreement was executed between the

parties on 04.04.2018. Therefore, the due date ofpossession comes out to

be 04.04.2027. Further as per HARERA notification no. 9/3-2020 dated

26.05,2020, an extension of 6 months is granted lor the proiects having

completion/due date on or after 25.03.2020. Therefore, an extension of

6 months is to be given over and above the due date of handing over

possession in view of notification no. 9 /3-2020 dated 26.05.2020, on

account of force majeure conditions due to outbreak of Covid-19

pandemic. So, in such case the due date for handing over o[ possession

comes out to 0+.10.2021.

17. Admissibility of refund along with prescribed rate of interest: The

complainants is seeking refund the amount paid by them at the prescribcd

rate of interest as provided under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75. Prescribed rate of interest- lProviso to section 72, section 1B and
sub-section (4) and subsection (7) oI section 191

t1) for the purpase af proviso to section 12;section 18;ond sub sections [4) and (7) ol
section 19, the "interest at the rate prescribed" sholl be the Stote Bank of Indio
highest marginol cost oflending rote +2ok.:

Provided that in case the Stote Bankoflndio marginol costoflending rate (MCLR)
is not in use, it shall be replaced by such benchmark lending rates which the Stote

Bank of Indio noy fixfrom time to timeforlending to the generol public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLRI as on

18.

19.
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date i.e., 16.08.2024 is 9.10o/o. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +20/o i.e.,l1..lvo/o.

20. On consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent is in

contravention of the provisions of the Act. By virtue of clause 5.1 of the

agreement to sell dated form executed between the parties on 04.04.2019,

the possession ofthe subject unit was to be delivered witfrin a period of40

months from the date of execution oi buyer's agreement which comes out

tobe04.O4.2OZ1. Moreover, the grace period of6 month6 in lieu ofCovid-

19 is allowed. Therefore, the due dirte of handing over of possession is

04.10.2027.

21. Keeping in view the fact that the complainants/allottees wishes to

withdraw from the prorect and demanding return of the amount received

by the promoter in respect of the unit with interest on failure of the

promoter to complete or inability to give possession of the unit in
accordance with the terms ofagreement for sale or duly completed by the

date specified therein. The matter is covered under section 18[1J of the

Act of 2016.

22. The due date of possession as per agreement for sale as mentioned in the

table above is 04.10.2021. The authority, observes that even after a

passage of more than 6 years Ifrom the date of execution o f, agreement) till
date neither the construction is complete nor the offer of possession of the

allotted unit has been made to the allottees by the respondent/promoter.

The authority is of the view that the allottees cannot be expected to wait

endlessly for taking possession of the unit which is allotted to them and for

which they have paid a considerable amount of money towards the sale

qomplaint No. 254 of 2023
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consideration. Further, the authority observes that there is no document

place on record from which it can be ascertained that whether the

respondent has applied for occupation certificatey'part occupation

certificate or what is the status of construction of the pforect. In view of

the above-mentioned fact, the allottees intends to withdraw from the

project and is well within the right to do the same in view ofsection 18(1)

ofthe Act,2016.

23. Moreover, the occupation certificate/completion certificate ofthe project

where the unit is situated has still.not been obtained by the respondent

/promoter. The authority is of the view that the allottees cannot be

expected to wait endlessly for takingpossession ofthe allotted unit and for

which they have paid a considerable amount toli^,rards the sale

consideration and as observed by Hon'ble Supreme Court of lndia in Ireo

Grace Realtech Pvt, Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.

5785 ol2079, decided on 77.07.2021

".... The occupation certifcate is not availoble even os on date, which
clearly amounts to deficiency of senice. The a ottees cannot be made
to wait indefrnitely for possession ofthe apartments allotted to them,
nor can they be bound to toke the aparinents in phose 1 of the
project._.....,,

24. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of lvewtech Promoters and Developers private Limited Vs State of
U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors private

Limited &other Vs Union of India & others SLp (Civil) No. 13005 of2020

decided on 72.05.2022. it was observed:

25. The unquolified right of the ollottee to seek refund rekrred Under Section
1B[1)(a) ond Section 19[4) ol the Act is not dependent o uny
contingencies or stipulations thereof_ lt appeors thot the legisloture has
consciously provided this right ofrefund on demond os dn unconditional
qbsolute right to the allottee, if the promoter foils ta give possessian of
the oportment, plot ar building within the time stipuloted under the
terms ofthe ogreement regardless ofunfareseen events ar stay orders of
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26.

the Court/Tribunal, which is in either way not att butoble to the
ollottee/home buyer, the promoter is under an obligotion to refund the
omount on demand with interest ot the rate prcscribed by the State
Government including compensation in the manner providpd under the
Act with the proviso that if the ollottee does not wish to wfthdrow frofi
the project, he shall be entitled for interest for the period of detay till
handing over possession ot the rote prescribed.,,

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(a)(al. The promoter has failed to complete or unable to

give possession ofthe unit in accordance with the terms ofagreement for

sale or duly completed by the dati spiicified therein. Accordingly, the

promoter is liable to the allottees, as ihe allottees wishes to withdraw from

the project, without prejudice to any other remedy available, to return the

amount received by it in respect of the unit with interest at such rate as

may be prescribed.

Accordingly, the non-compliance of the mandate contained in section

11(4J(a) read with section 18(1) ofthe ACt on the part ofthe respondent

is established. As such, the complainants are entitled to refund ofthe entire

amount paid by them at the prescribed rate of interest i.e., @11.100/o p.a.

(the state Bank of India highest marginal cost of lending rate (MCLRI

applicable as on date +2yoJ as prescribed under rule 15 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 from the date of

each payment till the actual date of refund of the amount after adjusting

the amount/assured return paid by respondent, if any, within the

timelines provided in rule 16 ofthe Haryana Rules 2 017 ibid.

III. To grant the cost of litigation of i1,00,000/-.

The complainants in the aforesaid relieI are seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal nos. 6745-

27.
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67 49 of 2021titled as M/s Newtech Promoters and Developers pvt. Ltd.

V/s State ofUP & 0rs. (Decided on 11.11.2021J, has held rthat an allottee is

entitled to claim compensation under sections 12, 14, 1,8 and section 19

which is to be decided by the adjudicating officer as per section 71 and the

quantum of compensation shall be adjudged by the adludicating officer

having due regard to the factors mentioned in section 72.The adiudicating

officer has exclusive iurisdiction to deal with the compl4ints in respect of

compensation. Therefore, the complainants are advised to approach the

adiudicating officer for seeking the relief of compensation.

F. Directions ofthe Authority:

28. Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure complialce of obligations

cast upon the promoter as per the functions entrusted to the Authority

under Section 34(0 ofthe Act of 2015:

i. The respondent/promoter is directed to refund the entire amount i.e.,

Rs.95,48,000/- received by it from the complainants along with

interest at the rate of 11.10% p.a. as prescribed under rule 15 of the

Haryana Real Estate {Regulation and DevelopmentJ Rules, 2017 from

the date ofeach payment till the actual date ofrefund ofthe deposited

amount after adjusting the amount/assured return paid by

respondent, if any.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

The respondent is further directed not to create any third-party rights

agiinst the subject unit before full realization of the paid-up amount

along with interest thereon to the complainants and even il any

lt.

iii.
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29. Complaint stands disposed oi

30. File be consigned to the registry.

Haryana Real Estate Regulatory Au
Dated: 16.08.2024

No. 254 of 2023

transfer is initiated with respect to subject unit, the

be first utilized for clearing dues of complainant-

eev
M

, Gurugram
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