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sh Bnlindd SiDsh (Advocate)
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ORDER

I lhLs complarnt has bccn f'l.d by the complainaflts/allott'cs undcr

nrctron :11 olthe Real Estate (Regulation and Developmcnt) Act 20l6

(,. sho!t. lh. Aco r.ad with rule 28 of the Haryana llcal Iistatc

(ll.sulrtrun Jfd l)cvclopnrcn0 ltulcs,20l7 (in sho11 Lhr Itulr\) lor

!iol.rtron 01 sc.tron 1l(al(aJ of rhc Act whcrcrn rt rs 'rt'"r'u
pnscribcd that thc promotcr shall bc rcsPonsible for all oblig'nrons

i .sPonsrbrlrtics and functions under the lrovision of thc Act or tht
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'N€o Squa.€', Sectorl09, Cu.ugram,

2

2

Itules and regulations made thereunder or to the allottees as per the

agrccment for sale executed inaerse.

Unitand proi€ct related d€tails

'lIc particulars oi unit .letails, sale consideration, the amount paid by

thc complainant, date of proposed handing over thc possession' dclay

period, ilany, have been detailed in the following tabular lorm:

\

't09 ol20L7

[As on pag€ no.37 ofcomplaint)

250 sq.ft. [Super Burlt uP areal

{As on pag. no.37 ofcomPlainrl

tAs o. Fs. no 32ofcodplarntl

13.r22074

[As on page no.2? ofcomplaino
M.m.6ndun of undcrstanding
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Building/Conplex , within shtch the

soid tpace is locoted withtn 35 tuo"ths

lrod the tote ot execution oJ this

Asremeht ot lron he nat ol
nnnructon. whichever h lutet anl

co plenon/ orc u PoncJ ce ni lico te

(As on page no.22 ofcomPlain0

t1-12.2017

lcalculated 36 months from the date or

The Company shall PaY a monthlY

(As on pagc no.23 oicomplaint)

.eturn of Rs22,500/ on (hc total

anount received watt €tf.ct f,om

13.12,2014 after deduction ol rax al

Sou.ce and aly olhcr l.!v whrch rs duo

and payablc by thc Allotlcc(sl to rhc

Company and thc balancc sal'

consideration shall be p.vablc bv thc

Allotte.(sl to the company 
'n

accordance with the Pavhtnt schedulc

ann4ed as annexure A the monthlv

.ssured return shall b€ Paid to the

Allottee(S) until the conm€ncem'nt or

rh€ retur! shall be paid to the

Allotteefs) until the commenc.meni

of the nrst le.se on the said lease

'rhis shall b. ,aid from th. crrcctrv'
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(^sin raB. ni Aqullirnn d l
|' |Lf\ on n, ouh]Uf! 

^,|

(As o. pase no T3oi.omplaitrrl

Rs. 11,25,000/

tAson page nn q5 or rePlvl

Iactsofthecomplaint

'lhe complainant has madethe lollowing submissions:

l. l hat the complainants are law_abiding citizens and the respondent

i.c M/S Neo Devclopers Private Limited is engaged in thc busincss

nctivitrcs rclatjng to construction, development, markcting & salcs ol

va, ious typcs oiresidential & commercial properncs'

Il. l'hit lhe complainants purchased a unit bearing no_ 26 on

13.12.2014 ir the proje.t 'N€o squore" situated in Scctor 109'

l\rarka Ilxpressway, Gurugram The representatives of the

rcspondcnt explajned the proiect to complainants where'n it was

slalcd that the project consists of multiple towers having dedrcated

spncc for rctail, offices, restaurants, tood court servicc apartmcnt'

hyper-ma(and cinema etc.



lt lhc .cspondent represented that they have already obtained all thc

mandatory permissions/clearances to €o.struct the project and the

sanrc would be constructed strictly in conformitywith the sanctioncd

plan and turthcr assured that the construct,on will bc complctcd

withi ll6 nronthsotpurchasinSthcunit.

'Ihat thc rcspondent induced the complaints to purchasc thc unil

undcr the Assured Return Plan wherein it would make the payment

at thc r:tc ofRs.90 per sq. ft. per month for the area purchased ilfull

payments towards the unit are made by the complainants at the time

ot booking or at the time of execution of M€morandum of

Undcrstanding (MOU). Mr. Ashish Anand, Director of the Companv,

.,ssurcd thc complainants that therc will be no dclay in makine

pnynr.nr towards thc Assured Return under any circumstancos

v. l hat thc complai.ants entered into a Memorandum ofUndcrstand'ng

and tluildcr Iluy€r Agreement was executed between the parties on

13.12.2014. It was explained to the complainants that the 3to & 4d

floor would be solely dedicated to modern restaurants, lounge and

lbod court. Iurthet it was assured that the Assured Return would be

pard tillthc property is not leasedout.

Vl llrscd on the assurance of the rcspondcnt, thc complarnants

pur.hrscd a commcrcial unit (restaurano on thc third floor 'rnd

cxcNtcd the Memorandum of Understanding dated 1:J'122014

havins arca admcasuring 250 sq ft. super built up area at the ratc of,

Rs 4,500/- per sq. ft. wherein commercial unit no 26 was assigned



E-
r1l?"lr;; I

on 3 [oor.That since on the misrepresentation by Mr.Ashish Anand

Dircctor oithe respondent company.

V1l. ]'hat thc complaina.ts paid a sum of Rs.11,66,715l- . lt was aSreed

undcr the MOU thata monthly return otRs.22,500/- shallbe pavable

rs Assurcd tlcturn from 13-12.2014 till the first lease ofth€ unit'

Vlll lhat rhc respondcnt raised the demand of EDC and ll)C on

16.12.2015 amounting to Rs.],18,500/' The said dematrd was duly

lilfill.d by lhe complainants by making thc cumulative paymcnts of

lls.5.l 7,770l on 18.06.20'18.

lx. That the rcspondent demanded VAT payment several timcs on thc

same unit dcspit€ the fact that the same was paid at the time ofvery

trrst dema.d only. The company raised the demand towards VAT

amounting to Rs.62,175l' on 30.03.2017 and the same was paid on

05.05.2017.

X. 1h.t thc lruth of the assu.ances made by respondent surlacsd when

lh. r.spon.lcnr started delaying the monthly assurcd rcturns and

uliinately, the payments ofassured return were completclv stoppcd

nnd arc duc since iuly, 2019. That the mala fide intentions of thc

rcspondcnt also became conspicuous when a LeBer dated 18'12 2019

wns sent by the respondent communicat,ng its unilateral decision of

nol paying any assured return tillthe completion ofthe p'oject'

xl. Latcr thc respondent vide letters dated 22.01.2020 again raised

dcnllnd of Rs 93,046/_ towards the VAT It aspires that the pavment

towir(is VAl whrch was made by buyers in 2017 has not bccn

(icposited with thc conccrncd authorities by thc rcspondcnt and duc



t.il;,N",.;;;l

ro thc said rcason lhe respondent has becn demandingVAT agarn and

3gain lrom the buyers.

xll. lha! thc rcspondent has been forcing complainants to sign l.case

Assjgnment liorm by which the respondent intends to lease out thcir

unit to a !hird partyand has also inserted a clause accordingto which

aftcr the cxccution otLease Assignment Form, the respondent would

bc obliviatcd irom its responsibility to pay the monthly Assured

llclu and lhreatcns the complainants that if thev do not sign the

l.Nsc Assignmcnt liorm, the respondent will forf.it thc unit in

accordancc with MOU.

XIll. -l hdt on 23.09.2020 the respondent again sent an Iimail for lnvita(ion

for signing the lease agreement and registration of BBA and I'IOU.

Latcr, thc respondent again sent letter dated 01.10.2020 for

rcgistration ol BBA and MoU with revised fee On 30.10.2020, the

rcspondent again sent illegal demands towards the vAT without

providing explanation for such demand.

xlV. 1'hc wrongful acts ofthe respondent were not only limitcd to this, ihc

rcspondcnt deducted TDS on the assured return paid by it hom April

to lunc 2019, but till date th€ .espondent has neithcr issued'l'DS

ccrtificate aor the same nor deposited th. deducted tax to thc

aurhortics due to while tax liabilities of the complainants have

xv. lhat despite assurance of completion of construction of proiect

withrn 36 months ofpurchasing the unit or from the commenc'menl

of ..nstruction. the construction has still not been colnpleted cvcn

afier passaBe of almost 8 years. The respondent has further chcated

L
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by sclling Food Court and Restau.ant units to other buyers on 2nd

.'nd srh floor as wcl1. Further the respondent has siphoned rhe

moncy of th. buyers and ar present dont have the requis,te money ro

pay thc assurcd rcturn and compdethe projcct.

XVI lhar thc rcspondenr senr ftnal notices dated 07.062021 raising

Lll.8.l dcnrands oa dues and again no explanation was providcd tor
rhc illegal demands. Hence, th€ demand letter dared 07.05.2021 is

liablc to be scraside being iltegal

XVIl 'lhc complainants have filed the comptaint before Economjcs

oftenc.s Wings Delhion 16.03.2022. wherejn FtR No, 0046 lZO2Z has

bccn fiied under scd,ons 405l420l1208 against the respondent.

XVI]|. lhat no lrcsh construction has been ca.ried out in the proiect since

2019 'lhe occupation certificatc has been denicd on sevcrat

oL..rsron, and on 15.12.2021 rhc rcpresenrarivc ofthc rcspondenr h.rs

admittcd belore the STP, Curugram that the projecr is nor comptcrc

.tnd they had withdrawn the application seek,ng completion

ccriificate in the year 2020.

c.

4

Reliefsougha by the complainants:
'lhe complainants have sought following relief(sl:

i l)irect the respondent to pay Assurcd Returns

p()r funri anrounting ro Rs.22,s00/- from July

ov.r thc posscssion/lcasing out thc properry af

ii Dircct thc respondenr to execute the Satc

(4Rs.90 per sq.ft.

2019 rill handing

.omf l.rron.I lhe trolcct iavor of thc compla,nant.
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Dircd the respondent to set aside the illegal demands of VAl'

trradc vide leuer dated 22.01.2020 and 30.10.2020.

iv. l)ircct the respondent to set as,de the illegal demands madc

vid. lctter dated 07.06.202'l-

v. ltcstrain the respondent irom entering the lease deed with 3rd

p.rr(y !iLl thc complction oa proicct and handing ovcr thc

posscssion to the complainant.

Or thc datc ol hearin& the

r.spondcnt/promoter about the con

bccn committed in relation to section 11t41 tal

gLrliy or not to plead guihy.

D. acply by the respondent.

6 l'hc rcspondent has contested the complaint on thc following

l. l'h.l thc complainanls with the intent to inv.st

s.ctor as an investor, approached the .espondent and inquir.d

about the proiect i.e., "NEO SQUARE", situated at Sector109,

Gurugram, Ilaryana. That after being tully satisfied with the project

and the approvals thereot, the complainanrs decided to subnit a

booking application form dated 29.01.2015, wherebv seeking

trllotment oI Priority No.25, admeasuring 250sq ft superarea on thc

3rd floor oi thc proiecl having a basi6 sale pricc of Rs.11,25,000/

'l'Ie com]rainants, considcring the futurc spcculativc gains, rlso



op(cd for rhc Investment Return ptan bcing floar.d

r.spond.nr lbr the instant P.ojccr.

ll Th.rt a rvtemorandum of Undcrstanding dated 31.01.201S was

exccuted berween rhe parties, which was a comptetety scpararc

undcrstanding between the parties in regards to the payment oa

assurcd returns in ljeu of inv€srment made by rhe complainants in

the projecr and leasjng of rhe unit/space thereot As pe. the

mutually agreed terms between the complainants and rhe

rc\pondcnr, $c rcturns were to be paid from 31.01.201S rilt thc

com'ncnccment of lirst tease. It js atso submitted rhar as pcr ctausc

4 ol rhc I\4OLl, the comptainants had duly aurhoriscd the respondenr

10 put ihe said unit on learc

I1l. That thc complajnants are simply invesrors who approached the

rcspondcnt for investmenr opportunitjes and tor a sready Assured

Rcturns and rental income. That the comptainants votunrarity

cr.cured th. Buyer,s Agreement dated 31.01.2015

/v lhrt thc rcspondenr had bcen paying thc commrttcd rcrurn of

conplaint No. 1427oi2023

rl( 22.t00/ 'or "vcrr month wtrhour dnv dclay,rn, c.i t 0 t.zU L,,
ls 1o notc, that as on luty

rcccrvcd an amounr of R! I1

2019, thc complarnants had alrcadv

as assu.cd rcrurn IIow.ver,

not pay the agreed Assured

posirion wr.r. bannrng ot relurns

ovcr !rreSularcd deposits post the.nacrmenr ot rhc IluDS Acr

h) rhc

s00/

Post July 2019, the respondent

Rcturns duc to prevailing lesal
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'l'har as per clause 4 and clause 7 of rhe MOU dated 31.01.2015, the

oblgation of payment of Assured Return was only till rhe

conrmcnccmcnt of thc first tease on rh€ unit and rhe first tease ofthe

prcnriscs has alrcady bccn cxecurcd with M/s Ayan l.oods on

24.07.2020. 'lherchy, thc respondent has duly futlilt.d irs

ohIgations olexecution ofthe First Leasc in terms otthe MOU.

That after thc commcncemcnt of thc nr* tcase the rcspondcnt has

duly intimared rhe complajnants vide tetter dated 01.10.2020 and

various tclcphonic conversations regard,ng the same and further

sont a 'l.ctler for Assignment of Lease form, to the comptainant ro

colnc lorward to sign rhe lease assignmenf as had bcen ag.ccd in

thc MOU. rrowever the complainants did not comc to siSn thc lcas.

.rssignmcnt and rhereforc iaitcd ro futfilrheir part ofrhe obtigarions.

'lhat, since the compla,nants did not come foruard ro sigD thc toasc

assignment, the respondent furrher sent reminder letters dated

10.12.2020 and 07.72.2021 to sign the Lease Assignment Form.

llowcv.r, all these requests and r€minders te on deaf ears of rhe

y//. l hat in thc Mcmorandum of U nde.stand ing, there was ncvcr any prc-

conditjon oi obtaining rhe Occupation Ccrrificare for thc lnvirarion

to Lcase. The respondent has atready executed rhe first leas€ deed

and duly senr the Invitarion ro lease to rhe complajnants with

rcnrindcrs, as per the terms of the MOU. lt is most humbty



suhnrittcd that it is an established practise in the Real litatc S.ctor,

whcroin the promote. executes a l,ease Deed with a l,essee for a

tuturc project even betore the completion ofthe project.lnfact there

is no bar by any statutory provision on entering into such

undcrstanding.

VIII. That assurcd return is not a matter contemplated undcr any

prcvision olAct 2016 and thus the assumption ofjurisdiction by the

Autlxrrty rs wholly illegal and unsustainablc in thc.ycs ol l.rw lrr

thrs rcgard the provisions of Section 11 hiShlight the scopc of the

iunctions of the promoter as envisaged under the Act. The same

also, so do not impose any obliSations in relation to returns ol

/x That as per Clause 3 of the MOU, the respondent was obligated to

complctc thc construction of the complex within 36 months from

thc datc of execution of the l!'{OU or from start of construction,

whrchever is later and apply for grant of Complet,onloccupancv

C$lificatc. As per clause 5.2 of the agreement, the conskuction

complction date was the date when the application for grant of

completion/occupancy certificate was made. However' it is

pcrtincnt to mention that the Authority in complaint bcaring no

fizg ol 2019 titlcd as "aam Avtar Niihawon vs il/s Neo

Devetopers Pvt Lad', pcrtaining to thc same projcct ic, 'NEO

squarc vrdc o.dcr datcd 05.09.2019 held thal lhc due datc oIst.]rt
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ol constructron for rhe ins|2nr prciect was 75.72-2075 also a penod

oI6 nronlhs was granted as grace period. Accordingly, thc due datc

ol dclivcry of posscssion in thc present casc is 36 months + a)

nronths (grace period) to be calculated from 15.12 2015 and lhe duc

date ofpossession comes out to be 15.05.2019,

That the respondent from time'to_time issu€d demand

rcqucst/reminders to th€ complainants to clear the outstanding

ducs against the booked uniL That the complainants miserablv

lailcd to comply thc Payment Plan under which the unitwas allotted

ro thc complainantsand furthcr on each and every occasion failcd to

rcmit thc outstanding dues on time as and when demanded.'thc

complainants as per the records had onlv paid Rs.13,31,775l-

againsr rhe total due amount of Rs.15,14,741l_ lt is to be noted that

thcrc lics an outstanding due of Rs.1,82,966.85/-.

That thc respondent was constrained to send the final notice dated

07.06.2021 wherein the complainants were afforded a last

opportunity to clcar thc dues by 21.06.2021 failing which thc unit

.rllou.d lvould be fcated as cancclled from 22.06.2021 and thc

conrp13inantswould be left with no lien, right, title, intercstor claim

of whatsoever nature in the unit since the dues were not cleared

rhc unit rhereforc stood cancelled. lt is further pertinent to mention

that the complainants faited to clear the outstandinS du€s of

Rs.1,82,966.85/ .



xlt Thar thc rcspondent has not ava ed rh(
,i,ryana 

^lternative.rax 
c..r,,rr." r.; 

o'n"'r 
'cheme 

namelv,

,oi,cd by th. c@enment or ,".;;", ..irj."__"'"illl
irr.rcsr, p.nalry or orhcr dues payablc under rhe s.id IV T Act.200:J ?.hc dcnr.nd ot VAT js donc as pcr Ctause l1 of rhe Buyer,s
Agrcrmcnt. Th. atorcs.rid nlcntioned cla

^ 
ro(rcc s rabrc ro pay inrerest 

", ", r"ffi;T':::;
\rll ','h.rt the conrplction ot rhe unjr was

1, jrdranccs lvh ch were ber",r,r".",,;, l1::;"j:""].:;
b. .onrd rh!r rhe developm.nr a.d implementarion ot ihc prolccr
h,,vf t)c0r hindercd on ac.ount otsev€rai ,

h\. !.,r d, xurhoriries/torunrs/courrs. rr.,.Tl:: :]T.*:'.. ,,,.JJr,do1 d,,ountot ,IcuFr\rrnc.\ h \,,ndth, lu4., rJ(.ntn)l oi rhc respondenr, owing ro rhc passing otOrders
(1,)p,15 ot.ll rhc retevant documenB have been nted and placcd on rh.
r.cord thcir duthenricity is not in disprire. Hcnce, the comflainr canll dc.]d.d on thc hasjs ot thcse undispurcd docunr.nrs rnd
\! L,ir s\,ors h)rde by lhe p.rfrjcs

iurisdicrion of !hc authority

Jh( \ol)nrssion otthc rcspondcnr rcgarding rclccrion otconrt)t.Int oI
i:roLrnd ot lurjsdrctron srands relc(ed. Thc Authoriry obsoNcs rh.rr rr

L

rff
Lt!
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has t$ritorial as well as sub,ect matter jurisdiction to adjudicatc the

prcscnt complaint forthe reasonsgiven below.

[. ] I'erritorlal lurlsdiction

As pcr notification no. l/92/20'17'LTCP dated 14.12.2017 issued by

'lown and Country Planning Department, the jur,sdiclion of Real

listate Rcgulatory luthority, CuruSram shall be entire Curugram

)rstrrcl lor all purposc with offices situatcd in Gurugram. In the

prcscnl casc, the project in question is situated within thc planninS

arca oI (iurugram District. Thereforc, this authority has complcte

t$rito rial iurisdictio n to deal with the present comPlaint.

L rl subicct matter lunsdi.tloo

Sccrion 11(4Xa) ofthe Act, 2016 provides that the promoter shall be

rcsponsiblc to the allottees as peragreement for sale. Section 11t4)(al

rs rcproduccd as hcreundcr:

t t) tn" prantLu shott

(o) be responsible lor oll obligonons, resPonsibilities dhd lunctions
uh.ler the ptutisions of this Act or the tules on<] rcgrlotions dode
thereundet ot b he allo ees os ,er the osr@ent for ele or to
the associorion oI dllo.rrt as the @se nav be, Iill the coneelonce oI
oll the opoftnents, plots ot buiklingt as the cose nav be, to the

ottotees, or the comdon oreos to the ossociotton ol ollore.s or the

conpetent outhorit!, os th..ose not be;

So, in vicw of the provisionsofthe Actqtroted above, theAuthority has

complctc junsdiction to decide the complaiot regarding non_

compli.rncc ofobligations by the promoter'

lindings on the obi€ctions rais€d by ih€ respondent.l.



F.l. Obi.ction regarding the pro,ect betng .tetayed hecanse of
maieure circuhstances and contending to invoke the
n'ajeurc clausc.

:

Il. l he rcspondcnr/promoter has raised the contention that thc delivcry
ol posscssjon has bcen delay.d duo to forco majcurc circumstanccs
such as orders/resrrictions of the NGt.as wel as compctenr
.uthoritics, Itjgh Court and Supreme Court orders etc. However, all rhe
plcas advanced in this regard are devoid ot merit. First of a . rhe
posscssion ofthe unit in questjon was to be offered by 13.t2.2017..]he
ovcnts mcntioncd above are ofroutine in nature happening annua[y
.nd ttr. promoter is requjred ro rake the same into consjderatron
Nh l. ir!fchrng rhc project. Thus, th. promot€r/rcspondcnr cannot bc
givcn.ny lcnicncy bascd on thc aioresajd rcasons and it is a wc
sctllcd principte thar a person cannot take benefitofhis own wrong.

C. Findings on the retiefs soughtbythe complainaht

c.r Dircct thc respondent to IEy the.ssur.d rerurn @t.22,SOo/
rrom lulr2019 tiu rhe haDdlng ov€rofpossesslon.

12. 'lhc complainants booked a unit in the proied of the respondenr and

Lht N4nLl wJ\ e\ecuted on 13.12.2014. The toki basic satc

considerarion ot thc unit was Rs.l1,25,000/ out of which thc

conrplainint has paid Rs.11,66,715l_. The complainanrs in thc prcs.nl
complaint sceks relief tor rhe pending assured rerurn..l,he ptea otthc

'rspondcnt 
is orherwise and stared thar the .cspondent cancejlcd rhe

.rlloucd unit ot the complainant vide finat reminder letrer dated

07.05_2021
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Now rhc questioh before the Authority is whether the canceltarion

issucd vide .em inde. letter dated 07.06.2021is vatid or not?

'rhc Authority observes that rhe complainants have paid an amounr ot
l\ I 1,66,715l- out ol rhe basic sale consjderarion ot Rs.11,25,000/-.

'lh. respondcnr has jssued a rcmihde.lctter datcd 07.06.202| tot lh.
p<rynrcDt ol rhe outsrandin8 dues and as pcr rhar lexer lhcy havc

frovidcd onc lasr and tlnal opportuniry to pay and clcar a arrcars ot
rnstalmcnts within t5 days i.e., on or before 21.06.2021. The retevant

part of thc said reminder lefter dated 07.06.2027 is reproduced

h.rcunder for ready reterence;

' y.t. otp nptpbv tolted upnr Lo,hdt olt oun@nd,rp poyde.n
.o toLins L. Rs.t,aqBa9/- within 15 doys iroh the dot ofthjs

,LEo i e . oa or belore 2|'t lune 202t.
'lhc Authority is ol the view rhat the canc€ltation tcttcr dared

lrTl)6.2021 rs not valid as thc comptainart has alrcady paid more

th a r I 0 0 o/o oi th. has ic sal€ consideration. M oreove, rhe responden r

has only issued a reminder tetter dated 07-06.202| whrch ct.arly

provides time period to make payments within 15 days. Hence, the

datcd 07.06.2021 cannorbetreatedvalidcancellation.

. Assur€d return

It is plc.rd.d that thc rcspondcnt has not comptied with thc t.rms and

.onditions ot th. agrccment. l hough for somc tjmc, th. amount of

assurcd returns was paid bur larer on, the respondent refuscd ro pay

th. samc by taking a ptea ot the tsannrng of unregulared t)eposit
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2019 ifter retcrred to as rhc Act nr 20l9l ttur

nol create a bar for payment oi assured rerurns cvcn

into operation and the paymenrs made in rhis regard

as per section 2[4)[iii) of rhe above-mentioned Act.

plea of respondent ,s otherwis€ and who took a srand

thai tholrgh it paid the amou.t ol assured returns and did not paid

alicr.omihg into lorce of rhe Act of2019 as it was declared illcgat.

7 l'lie rq.O U darcd 13.12.2014 can be consrdercd as an agrcement for

\rlc intcrprcting thc dcfinition of the agreement for ,,agrccmcnr lor
sxlc' undcr section 2(c) of the Act and b.oadly by t3king inro

.onsidcration objects of the AcL'lherefore, rhe promoter and altotree

lvould bc bound by the obligations contained in rhe memorandum of

und$standing and the promoter shall be responsibte for aI
oblig:lions, rcsponsibilities, and functions to the allottee as per the

.isrc.nrenl for sale cxccuted inter-se them under section 1t(4)[a) or

th. Act An agrccmcnt dcfincs rhe rights and liabilitics oa borh thc

panlcs ie., promoter and the allottee a.d marks ihe srart ot ncw

.ontracrual rclationship berween rhem. This contrartuat rctationship

Biv.s rise to futurc agreements and transactions berween them. 'the

,'Srccmcnt lor sale" after coming into lorce of this Ad [i.e., Act of

2016l shall be ,n the prescribed form as per rules but this Act ot 2016

docs not rcwrite the "agreemcnt" entered between promoter and

allottce prior to coming into force of the Act as held by the Hon'blc

ln)mbxy llish Cou( in case,Ye€Ikama, Reoltors Suburban Prhnte
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Limiaed ond Anr. v/s ltnion of tndta & Ors., (Wtitpetition No. 2737 of
20171 dccidcd on 06 12.2017.

It is plcrdcd on bchalt of rcspondcnts/builders that after thc Banning
oi {inrcgulatcd Deposit Schemcs Ad of 20t9 camc into forcc th.r. is

bar for paymont of assur€d returns ro an allottec. Itut again, thc ptca
r.k.n in this rcgard is devoid oi merit. Section 2(4) of thc abovc
nrcnlioncd Act defines the word ,deposit,os on amount ol noney
received by way of an odvon.e or toon or in aryt othet form, by ony
.leposiL taker with o prohise to rcturn whether afier o specified period
.r otherwise, eithet in cosh ot in kin(l or in the lorn ol o speciled
setvtce, wth or withoutony benelit in the fom ol interest bonus, proft
or in any otherlorm, but does not include:

t. r_ -,tnbrt ,44^eJ t4,he ou\a 01 ot tol thc pr.tlt\p ot b,\tu\. ,,,r
:u, h b&np. t ,n. tudt4g(i) odvon.e rreieed in conne.tion with considerction ot on innovohte

D.noettt u4det on agreen nt ot onang.lent suble1 to the \a4d on thot.u.h odvactc b adtu:ted o0at4! sLch nnowble prcpetty o\ <petficd n
tet hs ol the ag r4 n.nt ot oft o nqennt

A pcrusal ot the above-mentioned definition of the term ,deposit,,

shows lh.rt ir has bccn given the same meaning as assigned to it under
thc Companics Act, 2013 and rhe same provides under section z[31]
includcs any.cceipt by way ofdeposit or toan or in any orher form by
a company but docs nor include such cateeories ol amount as may bc
prcs.riLrcd in consultation with rhe Reservc Uank of tndia. Similarty
rulc 2(c) of rhe Companies (Acceptance of Dcpositsl Rulcs, 2014

dclincs thc meaning ofdeposjt which inctudes any receipt of money by
way ofdcposit or loan or in any otherform bya company burdoes not

l) us an odvance, occounted lor n qn! hanner vhoioever. re.e,ved ih
cohtecnonsiLh considetunon lot oh innovohle proper.y
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(ii)os on odvdn.e rueived ond os ottowed b! onv se.totot tesulotor ot tn

o cca tdonce w i th tl nec t ions of ce nta I or stote covet n nent:

20. So, kccping in view the above'mentioned provisions of the Act of 2019

.,nd thc Compan,es Act 2013, it is to be seen as to whether an allottce

is cnutlcd to assured returns in a case where he has depositcd

substantirl amount of sale consideration aSainst the allotmeni of a

uni( wilh lh. t,uildcrat thc time ofbookine or im mediatclv t hcreatter

.r ,(l s Jtirccd upon bctwccn thcm

2 l.'l hc Govcrnmcnl ol India enacted the tsanning of Unregulaicd t)epos't

S.hcnrcs 
^ct,2019 

to provide for a comprehensive mechanism to ban

thc unrcgulatcd deposit schemes, other than deposits taken in thc

or.linary course of business and to protect the interest of depositors

and for matters connected therewith or ,ncidental thereto as defined

rn sccrion 2 (4lolthe BUDS Act 2019.

22 lhc money was tak.n by the builder as deposit in advancc against

nllolnrcnt of immovablc property and its possession was to be oftcred

!vr!hLn a ccnain period. However, in view of taking sale considcratron

by way of advance, the builder promised certain amount bv wav of

issurcd rcturns for a cerlain period. so, on his failure to lultil that

.onrnritntent, the allottee has a right to approach the authority ior

r.drcsslofhis grievances by way offiling a complaint.

?:l It is not disputcd that thc .espondent is a real estate developer, and it

hld not obtained rcgiskation under the Act of 2016 for the pro)cct in

qu.stbn. llowevcr, thc proicct in which the advance has becn rcceivcd

bt, thc dcvclopcr from lhe allottce is an ongoing projcct as pcr scctron

:l [] I ol rhc Act oi 2015 and, the sam. would fall within thc jurisdiction

01 thc authority forgivingthe desired r.liefto thecomplainant besides

No 1427 oi2023
I
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initi.titrg pcDal procccdings. So, the amount paid by the complainanr

to rhc buildcr is a re8ulated deposjt accepted by the larer trom thc
lonnff against the immovablc prope.ty to be transferrcd to th.
allotteclatcron.

24.'rhc Authority under this Act has been regulating the advances

rc.civcd under the p.oject and its various other aspects. So, rbe

rnrount paid by the complainant to rhe builder is a regulared deposit

ac.optcd by the laner from the forme. against rhe immovabte

pmpc(y ro bc rransacrrcd to rhe a ottee later on. If thc project in

rlhich thc adv:ncc has been received bythedevetopcr trom an auotl.e
Lr .n on8o'ng project as per section 3(1) of the Act ot 20t 6 then, the
s.rnrc rvould fall within the jurisdiction of rhe aurho.iry aor givins rhc

dcsired relicf to the complainant besides initiating penat proceedings.

'lhc Authority is of rhe view rhat slnce the occupation cenificate in

rcspccl to the project has nor been received yet and thus the

r.spon dcnt can not execure a lease deed with rhe th ird party. thc tea sc

dc.d cxccutcd on 24.07.2020 thusholds no relevance here.

25 ll0nc., thc Authoriry directs the respondent/promorcr to pay assu.cd

returf to rhc complainant ar rhc rat€ ol Rs.z2,500/ pcr nronth lronr

rhc darc i.e., 3.12.2014 till the commencement ofthe first tcasc on thc

sard unit alter obta,ning rhe occupation certificate as per the

rn.nlor:ndum ol understanding after deducting the amount atready

pnid on account ofassured returns ro the complainants.

C.Il. Direct th€ respondent handover posscssion in habltabte

conditlon after th€ obiainingtbe Occupation cerdflcat€.
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26.'lhc rcspondent/promot€risdirected toofferpossession of rhe unirto
rh. .onrplainrnrs, wirhin 60 days after receiving the occupation

cfftifi catc from the concerned authoriries. The comptainants/attort.cs

rftr di.cctcd 10 pay rhc outstanding duss, ifany.

C.lll, l)irect ih. respordeDt to r*oke the demsnd t.tler dalcd

22.01 .2(120 s trd 30. 10.2020 o. sccour r of VA't p.ymenr

27 lhc Aurhoriry has held in CR/40i1/2019 tttted Vann Cuptt Vs.

Emaor Mgl Lond Lad. that the promor€r is entitled ro charge VA I

rron' lhc allortec for the perjod up to 31.03.2014 @ 1.0S% [one
pcrccnt VA'f + 5 perccnt surcharge on VAT) under the amnesty

s.hcnrc 'lhe promotcr shall not charge any VAT lrom th.
!lbLtces/prospcctivc buycrs during thc per,od 01.04.2014 ro

30.06.2017 since the same was to be bornc by thc promorcr dcvcloper

28 lhe Authority is of the view that the respondent/promoter has made

an illcsal demand vide demand lener dated 22.01.2020 and

30 10.2020 for the payment of outstanding dues on account of V T

.hargcs was illegal. Thus, the demand letter dated 22.01.2020 and

l0 l0 2020:r.. unjusriiicd.

(;.1V. Dire.t tho rcspondent to execute sale d€ed after completion of
thc pro,ect in favou r of the complainants.

lrndcr S.ction l7[]) proviso

r.sPo dcnt/p.omotcr is undcr an

conveyancc dced in iavour ot the

nronths from the d:te of issue oi
p(,vision is rcproduced below:

of the Acl 2016, rhe

obligation to execute the rcgistcrcd

alloitee/complainant wirhin three

occupancy certifi cate. The relevant
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section 17 , rruNIet oJ tide
(1) the p.on.ter shol execute a resisAred @nyeronce deetj _. ...... ....k)cal

Ptovtded thut, n) obscnce afohy to.o|ow convelo ce deed tn favaur of the
ottoxcc ar rhe usanotion.lthc olloti.e\ ot the.ahpetent uuth.ntr, a\ tlte
.dse not be, under thi, \e. oh ,hall he caftied o by the phnot wtthh
rhrc. 

'nanthslrcn the dote oJ t$ue al.aupanc! .aftfcak

30. r'hc Aurhority hereby directs the responrrent f i'::r1?';'l
conveyance deed,n tavour ofthe complajnants within 3 months after
obtarnrng the occupation certificate hom the competenrauthoritics.

G.V. Restrain the respondent from entering the lease deed with 3rd
party till rhe comptetior of prorect and handins ove. the
possession to the comptainant.

3l. lhc Authority is of rhe view that since the occupanon certiticate in
rcspecr to the projecr has norbeen r€ceived y€t and withour obtaining
the occupation certificate from the concerned authoriries as wirhout
rcceiving thc occupation cenificare, the premises cannor be p.csumed
to be fit lor occupation. The respondent is directed to nor tor.e rhe
complainants to execute any ]ease deed prior ro obtaining the
occupation certifi cate.

H. Directions ofrhe authority

32- Hence, the Authoriry hereby passes this order aDd issues the
following direct,ons under section 37 of the A€r to ensure
compliance ot obtigations cast upon the promoter as per the
funcrion entrusted to the authoriry undersection 3a(f):
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i. Ihe cancellation dated 07.06.202t is hereby set aside and the
respondenr is directed ro pay the arrears of amount ot assu.ed
rcturn at rhe ratc i.e., Rs.22,500/- per monrh from the dare i.e..
13.12.2014 ti rhe commencemenr oi the first iease on the said
unir after obtainjng rhe occuparion cerrificate as per rhe
memorandum oi undersranding, after deduding the amount
al.eady paid by rhe respondent on account ot assured rerurn to the

ir. 'l'he respondent is directed to pay arrears of accrued assured
return as per Mou dared 13.12.201413 tjll date at the agreed rate
within 90 days from rhe date of rhis order afrer adjLrsrment ot
outstanding dues, if any, from the complaina.ts aDd tailing which
that amounr woutd be payabte with interest @9% p.a. ritl rhe date
olactuatrealization.

iii. The respondent is directed to offerpossession or rhe unrr wirhin 60
days from the dare of obtaining occupation cerrificate fronr rhe
concerned authorities.

iv. 'lhe respondenr is directed to execure the regisrered conveyance
deed jn favour of the .omplainants within 3 months iro the date
oiobtainrng rhe occuparion cerrjiicate.

v. 'l'he respondent is direded to not iorce the complainants to
execute any tease deed prior to obtaining the occuparion

vi 'l'hc respondent dra not charge anything iiom the complainants
which is no he part ofthe agreement ot sale.

ll*ilN".r+z?"rror3
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Membey
Authority, curugram

Datedt 14-oa-2o24

37. Complaint srands disposed ot

38. File be consigned to reg,stry.

Hdryana Real Estate Regutarory


