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Complrintno
Dateofdeclslon

I Anurag Mohan llhatnagar
., l..na'luI llhatnagar
Both B/o A l l04 liark Vicw Ciry_l

sohnd llttrJ. sccrnr 4S Curgaon'

versus

M/s Nr. ll.vclopers l'nvaie l'imrted

Ieqd. office. 1l B, Pu!a Road'

N.w Delhi I10005

CoRAMT
Shfl Ashok SanSwan

APPEARANCE:
\h Brlrndcr srngh lAdvocate)
(r \ i n[.rl ll.rLr tAd!ncJrcl

ORDER

1. 'rhis complaint has been nled by the complainant/allottee under

nction 31 olthe Real Estate (Regulation and Developmeno Act' 2016

(in short, the Aco read with rule 28 of the Haryana Real tlstate

t*"grr",ton 'na 
Developmenl) Rules' 2017 (in short' the Rules) for

ui .tion oI scction 11(a)(al of thc Ad wherein it is in@r atia

prc ibcd that thc promotcr shall be 
'csponsiblc 

for all obligations'

rcsponsibilitics and functions under thc provision of thc Act or th'

50l of2023
14,0a.2024
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Itulcs 3nd regulaions made thereunder or to $e allottees as per the

agrecmcnt for sale executed int€rse

tinitaud proiect related details

'rhc parliculars of unit details' sale consideration' the amount paid by

thc conrplanrant, datc olproposcd handing over the posscssion' delay

p.riod, itany, havc bccn detailed in the following tabular forrn:

", Sector 109, curugram,

109 of2017

Dat.d- I5.05.2008

rudntrrndu ol undcGtandins

PrioritY no. 09, Floor_5th

(A! on page no 28ofconPl'in!)

rOOOsq.ft lsuper Built uP areal

(Ason Page no. 28 olcomplainil l

I

I'dg! Z, 22

REI:
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llutldtno,o ple' w hrnuhr'hrhr ru"l

,"ort; boLetJ ||nhin 36 onthslro

,ir" a^" ol er"ution ol this

Alr.ement or kon Ih' !o't ot,

tonn.ucnon, ehihevet n tot't onu

ii" iin.i shott tonltete the

.nn\Ltlctan ol tte

"oi,t tor stuor ot

@ n pt e t @ n / oc c u Po n c l' enn to t e'

(As on Pose no. 53 ol conPtoinl)

02.09.2019

lcalculared 36 monlhs fron $' daie oi

MOU]

That aqarnst the tobl basrc salc

-mraeatron ot Rs 5? 5'r2'4l'
iRuoees FiftY seven li6 FrtuY Four

Thousand Tso Htrndred Forry Four

o'irr o"t"-*"a as Pcr rlausc 1

ab;, rhe Allo('elsl has Pard' umo

ComPanY upon/'r Prior r' thc

.r..uuon ol rhrs MOU' dn Jm"unt u

ns.60,13,1s5/_ (RuPces sixty l{s
Thd€cn thousand Onc llundrtd I rAhLy

rrve OnlYl lrncluded Bsn & \c1trr)

Tan, towdds advanc€/lad

.onr'leEnon of th€ unrl th' rc&1pt

whereor, (omPcnv hereby admitr and

'rh€ ComPan, shall PaY t monthlY

assured return of Bs65'00o [Runct\

Sstv I've Thousand OnlYlrn rhc r nJ

,.o*t -t*ca *ilh cffc't lrom

02.09.2014 helLtre 'itJurtr 
I ol I '' n

source and s.r!i.c tJ! ($ oi rli!
iirrcr rcvy wnrn is rluc rmt p 

'varLr 
tri_

(^.mnlaint No.5O1 oi202:
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l. 1h3r

R \N/

c"rylntlsi!14gl 1

ttr AllottecGl ro the Con'Pa'Y rn

accordancc wilh thc Pavment ScheduLe

anncx€d as  nncxurc_1 Tho monthlv

a$ured shall be pard !o rhelllortc')(s)
until tie commencement olihc nst
leas on the said unlt

{As on Pase no.52 oi'odplarno

I

L

i.rcunt 0rjd bv th€

r rcqucs(on.c.ountof VAt

Ns-51,54,244/'

[As on Pase no.53 ofcomPlain,

Rs.60,13185/

(AsonPaBc no 53 or'oop ar l)

10072020

(As on PJge oo 94 olr'PlYl

iAsonPis. do 136 orr'PlYl

)fthe comPlaint

mplainant has made the fo

rhc complainants arc law

lr1/S Nco D.vclopcrs Priva

viiies relating to construc

arious tYPes of rcsidential

r rn or around 2016, th

rpcrty wherein theY could

.c thc money was to bc p

Llowing submissions: '

abiding citizens and thc rcspondc

te Limited is engagcd in thc businc

iion, develoPment, marketing & sal

& commerc,al ProPcrties'

e complainants were looking for

get some returns on their investm(

aid bY complainant no'l out ot his PT
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moncy as he was leaving India- The complainants met Ms Neelima

sharma (Broker), who explained them about 4-5 proiects on

visiting the project sites the complainants shortlisted the space in

the proicct namcly "Neo Square" situatcd in Sector 109' Dw:rka

lirprcssway, curugram' l'ursuant to which the complainanls mct

respondcntt rcpresentative and they explaincd to thc complainanls

that thc project consists of multiple rcwers having dedicalcd spacc

for rctait, offices, restaurants, food court' service apartment' hyp€r-

mart and cinema

I ll. That the representatives olthe respondent assured the complainants

lhat all thc mandatory permissions/clearances to construct thc

t,,,,rc, t hdd bcen obtarned and lurther ds<urPd rhr( rhc consrr uclron

of thc proi.ct will be completed within 36 monihs' ol purchasing

lV.'Ihatthc rcpresentativesof therespondentinducedthecomplainants

to pur€hase the unit under the Assuted Return Plan wherein the

rcspondent would make the payment al the rate olRs 65 per sq' ft'

Ier nlonlh for thc area purchased and would start Monthlv Assured

Rcturn I'lan as pcr agreement' That the €omplainants entared into

M.nrorandum ot tJndcrstanding and Builder lluyer's Agrccmenr on

02 09.2016.

V. lhat thc complainants purchased a

rh. t.ifth floor and exectrted the

commercial unit (restaurant) on

Memorandum of tinderstandinB
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datcd 02.09.2016 baving area admeasuring 1000 sq' fl' supcr buill

up area at the rate of Rs'S,754 24 /- per sq ft' wherein prioritv no'

09 was assigned on 5"d floor'

V l. l hat the compla,nants paid a sum of Rs 60' 13'185/- (includes BSP &

Scrvicc Tax) towards consideration ofthe uniL lt was a8reed under

(he l\40U that a monthlv return of Rs65'000/- per month shall be

payablc as Assured Return from 02 09 2018 uniil ihc

co m m cnccmcnt ot fi.st lcase on the said unit'

VIl. Thrt on 02 09 2016, the respondent raised the demand of Iil)C and

IDC amounting io Rs 4'74,000/'The said demand was dulv fulfilled

by rhc complainants bv making th€ pavments of Rs 4'74'0001' on

01.03.2017-'that the respondent demanded VAT several times on

lhc samc unit despit€ the fact that the same was paid at the tim€ oi

vcry first dcmand onlv The respond€nt raised the demand towards

VA'f amountinS to Rs'3'11'412/- on 30032017 and th'

complainants havepaid ihe same on 1505'2017'

vlll. That the payments of assured return were completely stopped and

arc duc since Augus! 2019 Further' no ihterest @11% p'a has ever

becn given bv the respondent on the delayed pavmenl of Assured

Rcturn which was assured' That the mala fide intentions of the

rcspondcnt bccam€ co'spictlous when a Letter dared 18'12'2019

\!as rcccivcd by the complainants wh$cby thc rcspondcnt

I



communicatcd its unilateral dccision of not payinS any assured

rcturn tillthc completion ofthe proiect'

lx. lhat the respondent vide letters dated 22'01'2020 again raiscd

dcmand ol Rs-4,67,050/_ towards the VAT It aspircs that the

payment towards VAT which was made by buyers in 2017 has not

been deposited wilh the concerned authorities by the respondent

and due to the said reason, the respondent is demanding VAT again

rnd again trom the buyers with the sole intent ol chcating thc

buyers and Saining wrongfullv lrom them'

X. On 01.10.2020, thc rcspondent sent letters for registration of llll^

.rnd [4OU without entering thc BBA with thc complainants l'ater'

again thc respondent sent letter dated 21 10 2020 for reSistration of

llll^ and Moti with revised fee without giving any justification or

.,l.ulation tor increase in the price of the registrationjee' On

30.10.2020 the respondent again sent illegal demands towards the

VAIwithoutprovidingexplanationforsuchdemand'

xl. lhrl ! lcucr Datcd 10.12.2020 was receivcd by thc comPlainanls

whcrcin thc respondcnt asked them to sign thc lca$c assiBnnent

rl.cd. l hat dcspite assurance of completion of construction of the

proic€t within 36 months of purchasing th€ unit or from the

comm.nccment of construction, the construction has still not been

completed eve. after passage olalmost 6 years'

ac



xll'lhat thc rcspondent is forcing the complainants to sign Lease

AssiSnment tiorm by which it intends to lease out the unit to a third

party and has also inserted a clause according to which after the

cxccution oi l.€sc Assignment lrorm' the respondent will be

oblivratcd from its rcsponsibilirv to pay thc monthlv Assllred

R.turn. lurther threatening the complainants that if the thcy do not

sign thc LeaseAssiSnment Eorm, then the respondent will forfeit thc

uni! in accordanccwith MOli

Th.t no ircsh construction has been carried out in the project since

2019 The completion certificate has been denied on sevcral

occasion, and on 15.12 2021 the reprcs€ntative of respondcnt hat

adnriucd bcforc the STP, Gurugram lhat the proiect is not complctc

Jrrl lhcy had withdrawn the applicatjon sceking complction

..rtificatc in tho Year 2020'

\LI

rlv lhat thc complainants are constrained

sccking thc Payment of assured

02 09.2018 till the handing over the

propcrty aitcr thc complction ofthe construction'

C. Reliefsought by rh€ complainant:

4 'lhc conrplainant has sought lollowing relief(s):

i l)ir.c! thc rcspondcnt to pay Assurcd Rcturns amounting to Rs'

65.000/- pcr month from august' 2019 till handins ovcr the

poss€ssion/teasing out the prop€rty after complerion-

/

PaBc a of22

00/- fromRs65,0
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ii l)rr.c! thc rcspondent to execut' the Sale Deed altcr the complction

nl thc proj.rt in favour ol lhe comFlarnanls

iri s.t aside thc illeeal demands oi VAT made by the respondent vide

rcucr datcd 22.012020 and 30.10.2020'

iv llcslraiD the respondent lrom entering the lease deed with 3rd partv

till thc .ompletion of proiect and handing over the possession to thc

5 on the datc of hcaring, the Authority explaincd to thc

I ospo n dcnr/ promotcr about th€ contraventions as allcgcd to have

h.cn committcd in relation to section 11t41 (al of the Act to plcad

gutlty or not to Plead guilty.

D. neply bY the respondent'

6 I hc rcspondc.t has co.tested thecomplainton the following grounds:

L Thar rhe complainant with the intent to invest in the real estat€

sc.ior rs an invcstor approached the rcspondent and inquircd about

ihc proi.ct i.c., "Nco Square" situated at Sectorl09' Curugram'

llaryana. That after being fully satisffed wilh the project and thc

approvals thereof, the complainants de'ided to applv to the

rcspondcnt by submitting an application form dated 0209'2016'

whcreby seekinB allotment of priority no' 09' admeasuring 1000sq'

ft. of super area on the 5th floor food court & entertainment zoDe of

lhc projcct havi.g a basic sale price of Rs's7'54'244l_"thc

conrplainants considerinB tbc future speculative gains also optcd for

rhc lnvcshent Relurn Plan being floated by the rcspondent Ior the
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'that since the complai'ant had opted for the lnvestment Return

Plan, il Memorandum of Understanding dated 25'12'2014 was

.y..utcd bclwcen the parties, which was a completely scparatc

undcrstanding between the parties in regards to lhe payment ol

assurcd rcturns i. lieu of investment made by the complainant As

pcr the M.O.U, the returns were to be paid from 02-09'2018 tillthe

comnrcncement of First Lease' It is also submitted that as per clause

4 ot thc MOU, the complainant had duly authorised the responden( to

put the said unit on lease.

'lhal thc MoU exccuted beMeen the parties was in the form oi an

lnvesnncnt ASrcement" lhat the complainanr approached lhc

rcspondcnl 3s an investor looking for c'rtain invcstnrcnt

opporrunitics Therefore, the allotment ofthe unit containcd a "l'casc

(llausc which empowers the developer to put the unit on lease'

It is pcrtincnt to mention that the respondent requested the

complainant to come for$'aid and exe'ute the Builder tsuyer

Agrccment. llowever,thecomplainantdespiteof repeatedreminders

and rcquest deliberately failed to ex€cute the same for thc rcasons

b.st known thc complainant'

v lhat thc rcspondent had been paying the committcd rcturn of

11s.65,000/ for everv month to the complainant without any dclav

srncc 06.10.2018. Ilow€ver' postlulv ZO19' the respondent could nor

pay the agreed Assured Returns due to prevailing legalposition w r't'

i-..g ot."t,*' *"t unregulated deposits post the enactment of

rhc IIUDS Acl



Vl. 'lhat as per Clause 3 and Clause 16 ofthe MOU dated 25'12'2014 the

obligation otpayment ofAssured Return by the respoDdentwas only

rill the commencement of the first lease on the unit That the first

lcasc ofthe premises has alreadv be€n executed with M/s Game Zonc

on 10.07.2020 Ther€by' the respondent has duly fulnlled tts

obligabns oiexecution olthc [irst l'easc in terms ot the MOtJ'

vll -lhiL rllcr lhc co mcnccmcnt ot the Firsr Lcasc thc rcspondcn! has

duly intimated the same to the complainant vidc lencr datcd

10.12.2020 and through various telephonic conversations 'Ihc

rcspondent further sent a "Letter for Assignment of Lease form" to

sign thc lcase assignment' as had be€n agreed in the MOU However'

thc complainant did not come to sign the lease assignment and

thcrctbrc lailed to fnlfil his part of the obligations That' sincc the

conrplninant did not come forward to sign the lease assignmcn!' th'

rcspoDdcnt fu(her senl a remind€r letter dated 0712 2021 ro siSn

rhc Lcasc Assignment Form

vt t! lr is also partinent to mention herein that in the Memorandum of

Undcrstanding, ther€ was n€ver any pr€_condition ol obtaining the

occupation Certlficate for the Invltation to Lease The respondenthas

alrcady executed the first lease de€d and duly se't the Invitation to

lcasc with reminders, as per the terms of the Moll' Ilowever' the

complainants have failed to come forward'

'rr,at pnst c".cutlon of thc Memorandum of undcrstanding datcd

25.12.2014, which was spe€ifically for the purposc ol asccrtaining

t hc-a mounts_of Assured Return by and beMecn the complainant and

the rcspondent. However' despite of repeated reminders and
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rcqucsts by the respondent for the exccution of thc build$ buycr

agrccmcnt, the complaitrant failed to exe'ute the samc' which

includcd thc possess,on clause in its terms'i which reiterated that the

possession was to be handed overwithin 36 months lrom the start of

construction inctuding grsce period of5 months'

x. 'lhe complainant as per the records had onty paid Rs-57 '9a597 /

against thc total due amounl of Rs 73'38'536/_ lt is to b€ notcd that

therc lics an outstanding dues of Rs 5'39'939/ which are to bc paid

by thc complainant against the unitbooked'

xl l'hnt thc rcspondcnt had becn running behind thc complainant lor

th. trmcly payment oldues towards the unit in question' That rn sprte

ot bcrngaware ofthe payment plan'the complainanthas failed to pay

thc outstanding dues on time' tt ishumbly submitted that though the

complainant may have cleared the basic sale price of the unit

howcver, thcv are still liable to pay alt other charges such as vAT'

lrtercst, Rcgrstration Char8es' Securlty Deposit' duties' taxcs' lcvics

xll 'l'h.rt thc rcspondent is raising the VAT dcmands as pcr Sovernnrcnl

r.Sulations. That the rate:t which the vAT amount is charges is as

por the Provisions oithe Haryana Value Add€d 1ax Act 2003'

xlll It is to be notcd that the development and implementation of thc

project have been hindered on account ol several orders/directions

ptrs{d bv various authorities/forums/courts' That a period of 582

days was consumed on account of circumstances bevond the powcr

and conrrol olthc respondent' owing to the passing ofordcrs by thc

st.rt$tory iluthorirics'
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xlv. Ihat th. various contentions and claims as raised by the complainant

are fictitious, baseless, vague' wrongand created to misrepresentand

mislcd thc Authoritv That the present complaint is an uttcr abusc ol

thc ptrrccss oflaw, and hencc dcservcs to hc dismisscd'

5 Copics ofallthe relevant documents have been filed and plac'd on lhc

rccord. lheir authenticity is not in dispute Hence' the complaint can

bc dccided on the basis of these undisputed documents and

q,,bnlissions made bv the parties-

E. lurisdiction ofthe authorlty

'lhc submissron ofthc respondent regardinS rcjcction ofcomplaint on

grcund of jurisdiction stands reiected The Authoritv obsc'vcs that it

has tcrritorial as weu as subiect matter )urisdiction to adjudicale the

p rcscnt complaint for the reasons given below'

ll I Territorisl iurlsdl'tron

6. As pcr notification n o 1lgzl2o77'7TcP dared 14'12-2017 issued by

'lown and Country Planning Department' the jurisdicion of Rcal

listatc RcgLrlatory Authoriry' Gurugram shall be entire Gurugram

l)rstricr tor all purpose with offices situatcd in Guru8ram ln th'

prcscnt casc, thc project in qucstion is s'tuated within lhc plann'nB

rrcir ol Gurugram District' Therefore' this authority has completc

i.rritorial iurisdiction to deal with th€ presentcomplaint'

E.Il Subie.t maBer iurisdictior

comDlarn!No.5o1 ot2023
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Sccrion 11(4Xa) of the Act, 2016 provides that the promoter shau bc

responsible to the allottees as per agreeme't for sale Section I 1 (41(a)

is reproduced asbereunderi

iit tn" p",,a* 'nr

lc.,n[g

7

' 
- t lJt t $ror\Dl' lo' otl abhgotiont' tP' 

'ohnntup\ 
ond fun' tion

,-a', ,ni',,^".' ' "t a ' t"t or thP tut"\ ond 'esrtotton' ''!1r
mie'naei a Lo Lte otoea o\ pet the os'P"qeat to' \ab ht o.

iri ^'o..uo.q 
an't*' o'theto:edot be-t Ithetocveryn\cot

ntt the - tLn46 ohb a buttdtlg'' o' th? 
'o'P 

dov be' ta tne

")"i,i"'- "' ini ,".^"" 
",".' 

to it o{orono' or ottolt'e' o' t he

competent outhoriE, os the cose not be;

8. So, in view ofthe provisions ofthe Act quoted above' the Authority has

r nIlLl. lurrsdLcnon ro decid. thc complaint rcgardinS non

conrplianc,r ofobligations bv the promot€r'

I lindings on the obi€ctions raised by the respondent'

F.l. obic.tion r.Sardinsthe proiect be'ngdelaved be"use of fo"c maicurc

circumstanccs and conteodinsto itrvoke the lor'e maieur€ clausc'

c irh" .".pona""t/p.o.oter has raised the contention that thc dclivcry

ol possession has been delayed due to lorce maieure circumstances

such as orders/rest.ictions of the NGT as well as competent

authorrlics,l{ieh Court and Supreme Court orders etc However' allthe

flc s advanccd rn thrq regard ,re devoid of merit. First of all, the

posscssion of the unit in question was to be offered by 25'12 2017 
"|he

,.!.,,rs nrcntioncd abovc arc of routinc in naturc happcninE annudlly

ind lh. promoter is requircd to take the same into considcratiotr

whilc launching theproject Thus, the promoter/respondcnt cannot b'

giv0n.rny lcni€ncy based on the aforesaid re'sons and it is a well

scrtlcd principlc that a person cannot take bcnefitofh's own wronS'
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c. [indhgs on rhe rcliefs sought by the complainant

c t Dir.ct thc respondent to PaY lhe

h'om tutv,Zolg titl the handing over of

ro lhc contplainant booked r unrt in the

assurcd return @Rs'65'000/_

possession.
prolect of thc respnndenr and

Tbe basic sale consideration of
tlr. M(lLl was exccuted

thc unit was Rs57,54'2441' out of which the complainant has paid

11s.60,1 3,185/_.'lhe comPlainant in

hr thc pcnding assur'd return'

. Arsured return

It is plcadcd that the respoRde't has not complied with !hc lcrms and

conditions of the agrecment Though tor some time' the amount of

.'siu {d rcturn\ was

g

t

that Act does not create a bar for payrfleEt ol asured returns even

alicr coming into operation and the payments hade in this rcgard

.rr !rolcdcd as pcr section 2(a)(iii) of thc abovc mcnrioncd Act

llowcver, tbc plea of respondent is otherwise and who took a sland

on 02.09.2016.

the present comflarnr sccks rclci

it paid the amount of assured returns and did not paid

into iorce of the Act of2019 as it was declared illegal'

pav
paid but later on, the respondent refused to

a plea of the Banning of unregulated D€p

herein after referred to as the Act ol2019)'

tb.rt though

Th. M.o.u dated 02'09-2016 can be considered as an aereement for

salc intcrprcting the definition of the agreement for "agrcemcni for

."" ""0", 
,".,,"" 2(c) of the Act and broadlv bv taking into

."".,0".",,"" "0,"O' ""hc 
Act''Ihereforc' the promo(er and:llottcc



would be bound bv the obligations contai'ed in the memorandum of

undcrstanding and the promoter shall be responsiblc ror all

obligations, responsibilities, and functions to thc allottcc as pcr thc

dgrccDcnt tor salc executed interse th€m under section 11t41[a] or

thc Act. An agreement defines the rights and liabilities of both th'

pa.tics i.e., promoter and the allotte€ and marks the start of new

contractual relationship beMeen them' This contractual relationsht)

gives risc to future agreements and transactions between them Tbe

:"gr""*"n, rn, sale" alter coming into force of this Act (ie ' Act of

20161 shallbe in the prescribed form as per rules but this Act of20l')

docs not rewrite the "agreemenf en@red between promotcr 3nd

allotte. prior to coming into force of thc Act as hcld by lhc lton'blc

llonrb.y lligh Court in casc lveelkomot Redttors sub rhan Privote

Limited ond Ant. v/s llnion ol lndlo & ors ' 
(wtitPetition No 27:t7 of

20171 dccided on 06-12 2017'

13. IL rs pleaded on behalfof respondents/builders that after the Banning

ol Unregulated Deposit Schemes Act of 2019 came inio force' there is

bar lor payment of assured returns to an allottee But again' the plea

takcn in ihis regard is devoid of merit- Section 2[4] of the above

nrcntiofcd A.t dcfincs the word deposit' os on amount ol monev

receNed by wov of an advonce or loan or in snv othet forn bl onv

depostL toker with o promise to return whether olter o speciJied period

$ atherwise, eicher in cosh or in kind or in the fom ol o specilied

service, with or withoutany benefit in the Jom of interest' bonus' prolt

ar in o ny ather fotn but does not include:

,,. ", onotnt r?(e'@d 'n thP touttP ot- ot lot ie pLrpor? ol bu!4"' ord

' ;: .: ;;; 
" ;, 

;;, 
"" 

**",,." to \u h bus,oc $ n. t u d'np



't t odlon.e te\l'ved i tannect'or w n ton derut'on ol on t4nonhtc
' '' ;:;;,,,', ;;;";;" ""'*'e4t 

ot o4onscne sLbF t to the 
'ond 'o' 

that

i:':,i;;i;;;;;,,";i;.;* ,"",h't \u'h 'nnovobt; 
popatr o\ spentPd 'r

rcrns ot rhe osrcenent o' o"ongenent-

,, n ,"',.1i l'r"ii"J,i."e'me*ionea dennrrrcn or the term'deposrr'

shows that it has been given the same meaningas assigned ro it under

the Companics Act, 2013 and thc same provides under section 2(311

. includcs any rcccipt by way ofdcposit o' loan or in anv othcr torm bv

a company bul does not include such categories of' amount as may bc

prcscribcd in consultation with ihe Reserve Bank of lndia Srmilarlv

rule 2tc) oi the Companies (Acceptancc ol Deposits) Rulcs' 2014

dcfines the meaning ofdeposit wliich inctudes any receipt of money by

way of deposit or loan or in any other form by a company but does not

o'touhtPd tot i4 oor donn?t dhottuetPt' tp "^?l 'n
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,nd the Companics Act 2013' it is lo be secn as to whethcr an allottce

is.nritled to assured returns in a case wher€ he has deposited

substan(ial amount of sale consideration against the allotment of a

unit with the builder at lhe time ofbooking or immediately thereafter

and as agreed upon between them'

l6'lhc covcrnment of India enacted $e Ba'ning of Unregulated Deposit

Schcnlcs Act, 2019 to provide for a coml'ehensive mechanism to ban

thc unrcgulatcd dcposit schemes' other than deposits takcn in the

ordinary coursc of busincss and to pror"t thc interest ol dcfositors

3nd lor nraitcrs connected therewith or incidental thcreto as dcfincd

in section 2 (4lof the BUDS Act 2019'

t
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17. 'lhc moncy was taken by the builder as dcposit in advancc against

.llolrncnt ot immovabl€ propcrty and its possession was to be offcrcd

within a ccrtain period However, in vicw oitaking sale consideraiion

by way of advance, the builder promised certain amount bv way of

:srured rcturns for a certain period' So' on his failure to fulfil that

comnritment, tbe allotte€ has a right to approach the authority for

.cdrcssalof his grievances bv wav offiling a complaint'

18. lt rs nol disputcd that the respondent is a real estate developer' and it

had not obtarned rcgistration und€r the Act of 2016 ror thc proicct in

qtrcslion.llowever, thc projcct in which th' advance has bccn rcccived

h), lh. dcvclopcr from the allottee is an ongoiDg proiect as pcr scction

3(11 oithe Act of 2015 and, the same would fall within the iurisdiction

oi thc authority forgivingthe desired reliefto the complainant besidcs

rnitisting pcnal proceedinEs' So' the amount paid by the complainant

lo thc builder is a regulaied deposit accepted by the later lrom the

tormcr against the immovable property to be translerred to the

allottcc latcr on.

l9. lh. Authoritv under this Act has been regulating tbc advanccs

r.c.rved undcr the p'oiect and its various othcr aspccis So' thc

rmounl paid by the complainant to the builder is a r€Sulatcd deposit

.cccpted by the latter from the former against thc immovable

property to be transferred to the allottee later on lf ihe proiect in

which the advancehasbeen received by the developer from an allottee

is an ongoing proiect as per se€tion 3(11 of the Act ol2016 lhen' the

samc would fall within the jurisdiction of the authority lor Siving lhe

(l.sircd rclict to thc complainant besides initiating panal procccdings

.f2023
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'rh. Authority is of the view that since the occupation certificate in

rcspcct to the project has not been received yet and thus the

rcspondcnt cannot cxecute a lease deed with the third party' The lcase

(lccd cxccutcd on 10.07.2020 thus holds no relevancc hcrc'

20. IIenc., thc Authori!y directs the respondent/promotcr to pav assurcd

rcrurn lo the complainant at the rate of Rs65,000/'per month from

thc datc i.c., 02.09.2018 till the commencement of the first lease on

thc said unit after obtaining the occuPation certificate as per th€

mcmorandum ol understandine after deducting the amount already

paid on account ofassured returns to the complainants'

c.ll l)ire.l lhe respotrdent io rcvole the demtnd lelter dtlcd

22.01.2020 aDd 30.10.2020 ot rccouoi ofVAl prvnenl

21 Thc Authority has hcld in CR/4031/2019 titled Vorun Cupto vs'

Enaar MgJ Land Ld, that the promoter is cntitled to charRc VA'l'

from th€ allottee for the period up to 3103'2014 @ 105% (one

pcrcent VAT + 5 percent lurcharge on vAT) under the amnesty

schcmc. 'Ihe promoter shall not charge any VAT from the

.rllotecs/prospective buvers dunng the period 01-042014 to

30 06 2017 since the same was to be borne by the promoter_devcloper

22 lh. Authority is of thc view $at the respondent/promotcr has ntadc

J,r,Llcgal dcmand vide demand lettcr dated 22 012020 ttld

30.10.2020 for the payment of outsta'ding dues on account of v^'t

charges was illegal Thus, th€ demand letter dated 22'01'2020 and

:10.10.2020 is unjus(ified.
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G,Ill. Dir€ctthe respondent to €xecute sale d€ed after completion of
the proiect ln favour of the complatnants.

23. Under Section-17(1) proviso of the Act, 2016' the

respondeflt/promoter ,s under an obl,gation to execute the registered

conveyance deed in favour of the allottee/complainant within thre€

months from the date of issue of occupancy cert,ficate. The relevant

provisioD is reproduced belowl

' Seetion 77 . Tronsfer ol title
()) rhc p.onoter shall execute o rcgistered converuh.e deed " " loLal

Prcvrled that, in absence of dnv lacot low canreln deed h j rort otthe

albLlee or the ussociotnn althedllonees at the 
':onPrent 

outho t)' dsthe

.otc moy be, under this vction shallbe conied out bv the Ptonote' |/hhtn

three hanths f.oh the daE of i$ue ol occupanc, certilcotu'
IEnPhnes suPPtftd ]

2.1. The Authority her€by direcrs thc respondent to execute the

conveynnce deed in tavour olthe complainants within 3 months afte'

obtarninBtheoccupatiolrcertificatefromthecompetentauthorities'

C.lv Restrain the respondent from entering into lease deed with

third party till the compleiion ofthe Proiect.

25. 'lhe Authority is of the view that since the occupation certificate in

respcct to the project has not been received and without receiving the

o.cupation certificate, the premises cannot be presumed to be tit for

occupatron. The respondent is directed to not lorce the complarnants

to execute any lease d.ed prior to obtaining the occupation certificate'

Prgez0!122
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H. Directions of the Authorlty

36. Hence, the Authority her€by pass€s rhis order and issues the

following directions under section 37 ol the Act to ensur€

compliance of obligations cast upon the promoter as per the

function entrusted to the authoriry undersection 34[0:

'Ihc respondent is directed to pay the arrears ofamount ofassured

return at the ratc i.e., Rs.65,000/'per monih from the date i.e,

02.09.201U till the commencement of the first lease on the said

unit after obtaining the occupation ce(ificate as per the

memorandum of understanding, after deductiDg the amount

already paid by the respondent on accounc ofassured relurn to the

'lhe rcspondent is directed to pay arrears of accrued assured

rerurn as per I4oU dated 02.09.2016 til) date at the agreed rate

within 90 days lrom the date of this ordor aiter adjustment ol

outstanding dues, il any, from the complainants and failing which

that amount would be payable with interest @9% p.a. till the dnte

ofactual realization.

'Ihc respondent is directed to execute the registered conveyance

deed in favour oithe complainants within 3 months from the date

of obtajning the occupation certificate

'l'he respondent is directed to not ente. into any lease arrangenrent

with any third party before obtaining the occupation certificate

from the competcnt authorities.
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v. The respondent shall not

which is not the part ofthe

37. Complaintstands disposed ot

38. File beconsisned to resistry.

charge anything hom

.-.1
Dated:14.08.2024

Estat€ Regulatory Authority, GurriCram

ComDlainr No. 501 of 2021


