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comPlaint no'
Date ofdecision

laemohan linterPrises LLP

H;vins its omce at_ 2205 A_169' Ganesh Pura

TriNagar, Delhi.

Versus

M/s. Nco l)cvclopcrs Private Limlted
Regd. omce: 32 l], Pusa Road,

New Dclhi-110005.

I]EI]ORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, CURUGRAM

331o12023
14,08.2024

CORAM:
ShriAshok Sangwan

APPEARANCE:
sh. Ratindcr Singh (Advocatel
Sh. Vcnkat l{ao (Advocate)

ORDER

l. 'Ihis complaint has bean 6led bv the complainant/alloltec undcr

sccnon 3 I of the Real tjstate lRegulation and Development] Acl' 201 6

[in short, the Act) read with rule 2a of the Harvana Real ]:statc

lRcgulat,on rnd Dcvelopment) Rules' 2017 {in short thc Rul'<} (or

violation of section 11(4)(a) of the Act wherein it is incer alia

prescribed that the promoter shall b€ responsible for all obligations'

rcsponsibilincs and functions under thc provision of thc Ad or thc

ComplaLnlNo 3l1of202l



ComDlaint No. 331of 2023

" Sector 109, Cu.ugram,

109 ol20L?

\4.n$rn{lunr ol ondcrstrnding 2r 0l z01l

C.mmercialunii no.-27, floor 2nd

tA\ on Page no 2l ur.omPL'n0

516 sq,ft. ISuPer Built uP areal

(As on page no.20 olcomplainl)

(Ason PaBen. 20orcompa nr)

l

I{ulcs and regulations made thereunder or to the allottecs as per lhe

agre€ment ior sale executed ;nter se'

Unitaod Proiect related details

'lhc particulars of unit details, sale consideration, the amount paid by

the complainant, date ofproposed handing over the possession' delay

pcriod, ilany, have b.en detail€d in the following tabular form:

2l 03 2016



THARER.

-&- 
ounuon,qvt

Infrastrudu.e and ors vs Tr€vor

D'Lima and ors. (12,03.2013 S'li
MANU/SC/02s3l2o1al

1l
Tha! against the total allotmcdr

.onsideralion to be dcrerfr!ned as per

clause 3 above, the Allotttee(sl has

paid unto Conpany upon and/or prior

to the executionofths Mollan amount

of 8s.21,s9,102l- (TwentY one la's

Eighry Nine'lhousand one Hundred

and two only vide chcque no' 1:14362'

134360, 134364, 134367 drawn on

Karur VYsYa brnk bcrng th'
advance/consrderanonolthcillolm'nt
price oi lhe Prcnlscs, rhc "'c'[
whereol companY herrby admlts 'nd
acknowled8es. The Companv shall pnv

a monthly retud ofis.43,A60/ on th'
lDtal amount d€posn€d lill the srBning

nr this MOU with .iiect lrom Dav of '

That rhe r€sponsibilitY oi Payine

assured retums to be Paid bY lh'
company shall ce.* upor tne

e*ecutlon of First tra*.

( son page no.24 olconplarnt)

Rs.21,15,600/'

(Ason page no 22 ofconplaino

t3 Rs.21,89,102/

(As on page no,24 olcomPlaintl

24.0',7.2020

lliiot ,*rrtotzozr
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rlaym.nr re'ttrcsl on a..ountofvaT

for payment on a..ount

{As o. page no. 62 of .ePlY)

9"1,",:""1i1"I'!*

B.

I

Facts ofth€ comPlaint

'lhe complainant has made the following submissions:

'that the complainant is the dir€ctor ot M/s Iagmohan Enterprises

l.l.P [erstwhile M/s lagrnohan Enterprise Pvt Ltd and is a law-

abiding citiTcn. The respondent i'e, [4/S Neo l)cvelopcrs Privale

Limitcd is cngagcd in the business relating to const'uctron'

dcvclopmcnt, marketin& sales of various types ol rcsidcntial and

commcrcial Proper-ties.

'lhar in or around February, 2013, the complainant came across thc

project "Neo Squar€" situated in Sector 109' Dwarka tlxpresswav'

Gurugram. The respondent stated that the brands like Pizza Hut'

McDonalcl's, KFC, Nike, INOX etc hav€ already entered into

agrccments in the Project.

Ill. That the respondent induced the complaint to purchase lhc unit

,,nrl.r thc 'Tssrred Setul, Pion" wherein thc respondcnt undertook

lo nrake paymeni at the rate of Rs'85 per sq' ft pcr month lor thc ar'r

purchased iifull payments towards the unit are made at the timc of

booking or at the time ot execution of Memorandum of

tlnderstandine (MoU).

L,umrrlJrnL N. I ll.l I 12 !

(^sor fis. no reolrofrPl.nrrl

I Lg! 4 I22
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lV. 'Iha! thc Memorandum of Understanding was execuled bclwcen thc

pa(ics on 21.03.2013. Further, it was assured that the assurcd

return would be paid till the property is leased out' That lhe

complainant purchased a commercial unit (restaurantl on the second

floor having area admeasuring 516 sq lt' super built up area at the

rate of Rs.4,100/' per sq. ft. wherein commercial unit no 27 was

assigncd on 2tr floor. The respondent i'fo'med that soon lluild$

Iluy$'s Agrccment would be executed however, till datc no such

ltuildcr Iluycr's Agrcementhas been executed betwecn the par{ics

v.'Ihc complarnantpaid asumof Rs.z1,89,102l towardsconsidcration

of the uDit. lt was agreed under the MOU that a monthly rcturn ot

Its.43,860/- shall be payabte on account ol Assured Return from

2l.0:1.2013. The respondent on 1512'2015 raised the demand of EDC

and IDC of Rs.2,44,584/-. Th€ said demand was dulv lulfilled bv th'

conlplainant by making the pavments ofRs'7'26'294l- on 18'01 2016

3nd Rs.9,00,000/ on 2403.2016 towards all the 6 Lrnits purchased

by him. 'lhc rcspondent sent letter dated 27'09 2016 showing lhe

d.rlpayment paid bythe complainant till Septcmber' 2016'

VL 'lhc respondent demanded VAT from comPlainant' sevcral timcs on

thc same unit despite the fact that th€ same was paid at the time of

thc very nrst demand. The respondent raised the demand towards

vA'I amounting to Rsr,O7967/' on 3003'2017'The pavments of

assured return were completelv stopped and are due since lanuarv'

2019. That the mala fide intention of the respondent becamc

conspicuous when the respondent sent a letter datcd 18'122019



I ciirr"., ,r. :: t"r zo:

GJiiJGRAI,/

communicating its unilateral decision of not paying any assured

rclurn tillthe completion oithe project'

Vll. t.atcr the rcspondent vide letters dated 22'012020 again raiscd

dcnrand of Rs.1,92,160/_ towards VAT' lt aspires that thc pavnlcnt

towards VA'I which was made in 2017 has nol been depostcd with

the concerned authorities by the respondent'

Vlll. On 0'1.10.2020 the responrlent sent letters for registration of 8BA

and MoU without executing th€ BBA' Later' again sent letter dat€d

21.10.2020 for registration ofBBA and MoU with revised fee without

r any cxplanation or calculation for the increase in the registration fee

on 30.10.2020, the respondent again s€nt illegal demands towards

thcVAl without providing explanation for such demand'

lX. 'lhat the rcspondent sent final notices dated 07'062021 raising

illcgal demands of dues and again no explanation was providcd for

thc illegal dernands. Hence, the demand letter dated 07'06-2021 is

liablc to bc set aside being iuegal

x. lhat despite assurance of compleiion of construction of proiect

withiD 36 onths ofpurchasing the unitor from the commencement

ot construciion, the construction has still not been completcd even

aflcr passagc ofalmost 8 ycars' The buildingwh'rein lood court and

rcstauranrs werc cxPlained at the time of entering MOt'' h:s becn

constructcd up to 2nd floor only and there is no sign ofconstru'iron

nr rhc tower wherein tNOX nine_screen cinema' seruiced apartmcnt'

iniotainment and entertainm€nt zone wcre showD in the brochure lt

h:s also come into €omplainant's, knowledge that the respondent has

nor rcccive.l th. license hom the concerned authorities to construct
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thc towet/building besides office building The resPondcnt has

furlher ch€ate.l by selling food court and restaurant units to other

buyers on 2nd and sth floor as well'

xl.'Ihat the respondent is forcing the complainant to s'gn lease

assignmcnt torm by which the respondeni intends to lcasc out thc

unit to a third partyand has also inscrted a clausc accordingto which

atrcr thc cxccution of lease assignment form, it would bc obvialcd

fronr its responsibility lo pay the monthlv assured rcturn and

lhrcarcncd the complainant that if he do not s'gn thc l'easc

Assignment Form, then the unitwill beforfeited'

Xll 'rhe complainant has flled a complaint before Economics Offences

Winss Delhi on 15.03.2022 wherein FIR No'0046/2022 has been

Iilcd under sect,ons 406/420l1208 aga'nstthe respondent'

C. ReltcfsoughtbYthecomplalnant:

4. 'lhe complainant has sought following relief(s):

i. l)rrcct thc respon.lent to pay Assured Rcturns (@Rs'85 pcr sq'ft'

per month amounting lo Rs43,860/- from lulv 2019 tillhanding

ov€r the possession/leasing out the proPerty after completion'

i. Dircct the resPondent to execute the Sale Deed after th'

complet,on ofthe proiect in favor ofthe complainant'

iii. Dircct the respondent to set aside the illegal dcmands of VA'l

madc vidc lcltcr dated 22.01.2020 and 30'10'2020'

iv l)ircct thc rcspondent to set asidc the illegal dcmands made

vid. lctrcr datcd 07.06.2021.

iARER
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v. l{cslrain the rcspondcnt irom entering th€ lease dccd with 3rd

party till the completion of proiect and handing ovcr the

possession to lbe comPlainant'

on the date of hearing, the Authority explained to ihe

rcspondent/Promoter about the contraventions as alleged to have

b.cn committed in relation to section 11(41 (a) of the Act to plead

guilty or not to Ple3d guilty.

R€ply by the respondent.

'Ihc rcspondcnt has contested th' complaint on the followinB

I 'lhat the complainant with the intent to invest in the real estate

scctor as an investor approached th€ respondent and inquired about

thc project i.e, Neo Square" situated at Sector'log' Gurugram'

Ilaryana. That after being fullv satisfied with the project and tbe

approvals thercof, the complainants dec'ded to apply to the

rcspondcnt by submitting an application fdrm dated 15'01 2013'

wh$eby seeking allotment ofpriority no' 27' admeasurin8 516 sq' ti'

of supcr arca on the 2t floor restaurant/food court spacc ol lhc

p roicct havr ng a basic sale pric€ ol Rs'z 1' 1 5 600 /- 'rhe complaina nts

considering the future speculative Sains also opted for thc

Investment Return Plan being floated by the respondent for the

'rhat sincc the complai.ant had opted for

l)lan. a Memorandum of Understanding

.xccuted betwcen the parties, which was

the Investment Return

dared 21.03.2013 was

a complclcly scparntc

ComplaLnrNu lr1ofZ0zl
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understanding between the parties in reSards to the payment oi

:ssured returns in lieu of investment made by the complainant' As

p.r thc jV.O.U, the returns were to be paid lrom 2103'2013 till thc

commcnccmcnt of first L€ase. It js also submitted thai as per clause

4 oith. MO[J, thc complainant had dulyauthoriscd thc rcspondcnt lo

put !h. said unit on lease.

'Ihat the MOU executed between the parties was in the iorm of an

'lnvestment Agreement" Thal the comPlainant approached the

rcspondent as an investor looking ior 'eriain investment

opportunities. 'therefore, the allotment ofthe unit 
'ontained 

a "l'ease

Clause" which empowers the developerto putthe unit on lcasc'

Ir is pcrtincnt to mention that the respondent requcs(cd thc

complainant to come forward and cxecute thc lluilder Iluyor

ABrccmcnt. ttowever, the compla,nant despite oirepeatcd rcmindcrs

and request deliberately failed to execute the same for the reasons

best known the complainant.

That thc respondent had been paying the committed return of

Rs.a3,860/_ for every month to the complainant without any delay

sin.e 05.05.2013. That the complainant had already received an

amount o4 Rs.32,45,64Ol' as assured retum till lulv 2019' However'

posl luly 2019, thc respondent cotrld not pay thc agrccd Assurcd

Itcturns duc to prevailing legal position w'r't' banning ot rcturns ovcr

unrcgulateddepositsposttheenactrnentof theBllDsAct

'lhat as per Claus€ 3 and Clause 16 ofthe MOIJ dated 21'03'2013 the

obl)gation of payment ofAssured Return bv the respondent was onlv

till thc.ommencement of the first lease on the unit That the lirst

.omplarnt No lllof z02l

vt
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lcasc or the premises has already been executed with M/s Ayan

l.oods on 24.07.2020. Thereby, the respondent has duly fulfilled its

obligations ofexecution ofthe FirstLeas€ in terms ofthe MoU.

VI1. 'lhat after the commencenent ofthe First Lease, the respondent has

duly intimated the same to the complainant vidc leftcr daled

10.12.2020 and through various telephonic convcrsations. The

rcspondcnt lurth$ scnt a 'L.ttcr ror AssiSnment ot l.casc torm" to

siSn thc lcasc assignmen! as had been agreed in the MO(,. llowcver,

thc complainant did not come to sign the lease assignmcnt and

thcrcforc fa,led to fulfil his part of the obligat,ons. 'lhat, sin€e the

complainant did not come forward to sign the lease assignment, rhe

rcspondent furthcr sent a reminder letter dated 08.12-2021 to sign

the l.ease Assigrment Form.

Vlll. ll !s also p$tinent to mention here,n that in the Memorandum ol

Undersranding, therc was n€ver any pre condition oi obtaining thc

occupatron Ccdficate forthe Invitation to Lcase. lhc rcspondcnl has

alrcady cxeuted the first lease deed and duly sent the Invitation to

lcasc with reminders, as per the terms of the MOU. I{owcvcr, thc

complainants have failed to come forward.

Ix. 'that post execution of the Memorandum of understanding dated

21.0:1.2013, which was specincally for the purpose of ascertaining

thc amounts-ofAssured Return by and between the complainant and

thc rcspondent. However, despite of repeated reminders and

rcqucsts hy thc rcspondent for the execution of thc buildcr buycr

agrccment, the complainant failed to cxccute thc same, which

includcd th. possession clause in its terms, which reitcrated that the



E
complaint No. 331of 2023

posscssion was to be handed ov.r within 36 months from rhc start ol

construction including Srace period of6 months.

x rhe complainant as per the records had only paid Rs.25,01,062l

against the roral due amounr of Rs.28,60,725.56/-. lt is to be nolcd

that there lies an outstanding dues of Rs.3,59,664.56/- which are to

be paid by the complainant against the unit booked. As the

complainant failed to pay the outstanding dues, the respondent was

constrained to send the Fitral Notice dated 07.06.2021 wherein a lasr

opportunity was graoted to clear the dues by 21.06.2021 tailinS

which thc unit allotled would be treated as cancclled from

22-06.2021 and the complainant would b€ left with no licn, righr,

titlc. intcrcst or claim ofwhatsoever nature in the unit. Since the ducs

wcrc not€leared, the unittherefore stood cancelled.

XL 'Ihat the respondent had b€en running b€hind the complainant aor

the t,mely payment ofdues iowards the unit ir question. That in spite

of b.ing aware ofthe payment plan, the complainant has failed to pay

thc outstanding dues on time. lt is humbly submitted that though thc

complainant may have clear€d the basic sale price oi thc unit

howcvcr, thcy arc still liable to pay all other chargcs such as vA'|,

Intc.est, Rcgistration Charges, Security Deposit, duties, taxcs, levies

x1l. That th. rcspondent is raising the VAT demands as per government

rcgulations. That the rate at which the VAT amount is charges is as

pcr the prov,sions olthe Haryana Value Added Tax Act 2003.

Xlll. lt is to be noted that the development and implementation of the

projcct havc been hindercd on account of several ordcrs/di.ections



passed by various authorities/forums/cou'ts That a period ol582

days was consumed on account of circumstances beyond the power

and control ofthe respondent, owing to the passing olO'dcrs by the

slalutorY authorities.

XlV. rhlrt thc various contcntions and claims as raiscd by thc compla'nanl

arcfrctitious,baseless,vague,wrongandcreated tomisrepresentand

mislcd the Authoriiy. That the pres€nt complaint is an uttcr abusc ol

the process oflaw, and hence deserves to be dismissed-

7. Copics olatl the relevant documents have been RIed and placed on th'

rccord. Iheir authenticlty is not in dispute tlence, the complaint can

bc dc€ided on th€ basis of these undisputed documcnis and

subnlissions made bY the Parties.

E. turisdiction ofthe authority

'lhe submissron ofthe respondent regarding rejection ofcomplaint on

ground of jurisdiction stands reiected' The Authority observes that it

has tcrritorial as well as sub,ect matter jurisdiction to adjudicate the

prcsent complaint for the reasons given below'

E.I Territorialiurisdlclion

8. As pcr notification no 1/92/20i7'IICP dared 14'12 2017 issucd by

Town and Countrv Planning Dcpartment, the jurisdiction oi Rcal

llslarc Regulatory  uthority, Curugram shau be entirc (lurugra'n

Distnct for all purpose with offices situated in Gurugram' ln the

prcscnt case, the project in question is situated within the planning

HARER
GURUGRAII
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arca of Gurugram District. Therefore' this authority has complete

lcr.itorial ju risdiction lo deal with the present complaint'

E.ll subtect matter iurlsdiction

9. Scction 11(4)[a] of the Act, 2016 provides that the promoter shall be

rcspon sible to the allottees as per agreement lor sale Se€tion l l tal tal

rs rcproduccd as hcreunder:

rit rt 
" 

p,o..Le, 'nat
'at he t.soon\btplot otlobhgotin\' 'c'pn4\btt i?\and [u4't;on'

-,.-,ii, i"'--i q a"itot the rutes ond t esutauon' nodc

in",*.*l , . ,* ittaon os p.t thz ostcenPnt tar \ote' ot ta

the o\:o\iot 'o4 ot allou s o\ the co9 nov be' t'tt 
'h2-onvetance 

oI
'.,i;;;;;,;";" 

Dbts o'i bu'tdins\' as the cs\P lot be. to the

)'",i""i|.,,tii i..." ",",' 
to h; a$ottoton at otto Paattte

onpe.ent outhorilv, as the case no! be)

10 so. in vicw ofthe provisionsofthe Act quoted above' theAuthority has

complcte jurisdiction to decide the complaint rcgarding non-

compliancc ofobligations by the promoter'

[. Irindingson theobiectlons raised by the 
'espondent

F.l. obi.ction resardins the Proiect beinAdcl'ved becaseollorce mai'urc

.,.-.."*".""a "",*"din8to 
invokethe lorce maleureclause

r l. 
-ir'" 

,""p""a*Vp-."ter has raised the contention that th€ deliverv

or posscssion has been delaved due to force majeure circumstances

such as orders/restrictions of the NCT as well as competent

authoritics, 
'ti8h 

Courtand Supreme Court orders etc Howcver' allthe

pleas advanccd in this regard arc d€void of merit- $irst of all' thc

posscssion oithc unit in qucstion was to bc offcred by 21 03'2016 'lhc

.vctrts mentioned above are of routine in nature happcning annually
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and the promotcr is rcquired to take the same into consideration

whilc launching the project. Thus, the promoter/respondcnt cannot bc

giv.n any l.ni.ncy bas.d on thc afor.said reasons and rt is n well

scttlcd pnnciple that a person cannot take benefitofhjs own wrong.

C. Findlngs on the reliefs sought by the complainant

C,l tirc.t the respondent to pay the assured return @Rs.43,460/-
,rom luly,20l9 tillthe handing over ofpo(session.

12 'rhc complainant booked a unit in the project ol thc rcspondcnt and

thc l.4OU was cxecuted on 21.03.2013. The basic sale considcration of

thc unit wxs Rs.21,15,600/- out ol which thc complain:nl has pnid

11s.21,89,102l-. 'the complainant in the prcsent complaint sceks rcLi.l'

ior thc pcnding assured return. The plea of the respondent !s

othcrwisc and stated that the respondent cancelled the allotted unit of

rhc complainanrvide final reminderletterdared 07.06.2021.

Now thc question before the Authority is whether the cancellation

issucd vide r.mi.der lefterdated 07.06.2021 isvalid or not?

'lhc Authority observes that the complainants have paid an amount of

Its.21,89,102l- out of the basic sale considcration of Rs.21,15,600/.

'lhc rcspondcnr has issued a remind€r letter dated 07.05.2021 tbr thc

paymcnt of the outstanding dues and as per that lettcr they havc

providcd one last and final opportunity to pay and clear all arrears oa

instalmcnts with,n 15 days i.e., on or before 21.06.2021. The relevant

pa( oa the said reminder letter dated 07-06-2021 is reproduccd

hcr.undcr lor ready referenc€l

|.

aomnla'ntN. r3lof 2023
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" You a.e hereby co ed uPon to cleot all outstonding potnentt

onountins to Rs.3,9?,57A/ within 15 dovs lron the dote of rhk

notice i.e., on or belore 21 |une 2021

5.'Ihe Authority ,s of the view that the cancellation letter dated

07.06.2021 is not valld as the complainant has already paid more

providcs time period to make payments within 15 days' Hcncc, the

dared 07.06.2021 cannot be treated valid cancellation.

6 lt rs plcaded that the respondent has not complied with the terms and

conditions of the agreement. Though for some time, the smount ol

than lo0% ot the basic sale consideration. tvloreovcr, thc rcspondcnt

has ohlv issucd a reminder letter dated 07-06.2021 which clcarlv

on, the r€spondent rcfused to PaY

Ilanning ot unregulatcd 1)cposil

!\\lr(d,cturns wds Irdrd buI laler

rhr s.rnrL hy taking a Pl.a of the

schrnrcs 4c1,2019

s

( afrer referred to as thc Act ol2O19) lJut

that Act does not create a bar for paynent of assured returns even

aftcr coming into operation and the payments made in this re8:rd

arc protectcd as per section 2(4)[iii) of the above mentioned Act'

llowcver, the plea of respondent is otherwise and who took a stand

that though it paid the amount of assured returns and did not paid

rftcr coming inlo aorcc oathe Act ot2019 as it was dcclarcd illcgal

7. Thc M.O.u dated 21.03.2013

rpreting the definiti

dcr section 2(c) o

can be considered as an agreemcnt lbr

on of the agreement for "agrc.ment fo.

t the Act and broadly bY taking into
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consideration oblects of the Act.'fher€fore, the promoler and allottcc

would hc bound by the obligations contained in the memorandum o'

undcrstand,ng and the promoter shall be responsible fo' all

obligations, responsibilities, and functions to the allottee as per the

agrc.ment for sale executed inter-se them under section 11(a)ta) of

thc Act. A. agreement defines the rights and liabilities of both the

pa(ics i-c., promoter and the allottee and marks the start ol new

contractual rclationship between them. This contractual rclationship

gives risc to future agrecments and transactions between them' onc of

rhc intcSral parts of this agreement, the letter dated 21.03.2013 is thc

transaction oi assured return inter'se parties' The "agr'ement 
'or

salc'after coming itrto force ofthis Act (i.e, Act ol2016l shau h€ in the

prcscribed lorm as per rules but this Act of2016 does not rewrite the

"agrcemenf' entered between promoter and allottee prior to com'ng

rnto iorcc oithe Act as held by the Honttle Bombay HiSh Court in casc

Neelkomat Reoltors Suburban Privote Limited and Anr' v/s Ution

ol tndia & Ors,, lwrit Petition No. 2737 of 2017] decidcd on

06.12.2017.

18 ll is plcadcd on behatf of respondents/builders that alter the Banning

of Ljnrcgutated Deposit Schemes Act of 2019 came into force' there is

bar for payment of assured returns to an allottee' But again' the plea

takcn in this regar.l is devo,d of merit Section 2(4) of the above

mcntioned Act defines the word 'deposit'os " amount ol noney

received bJ woy o[ an advonce or loon or in onv other forn bv onl

deposit Loker with d promise to return whether olter o spec$ed perod

ot otherwise. either in cosh or n kind or in the form oJ u speciled

L

I
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senice, with or withouton! benelt in the form ol interest" bonus' prolt

ot n on)' other lorm, but does not include:

rt r a4uuht tP,e^ptl i lat the pu\'p ol b"\n onJ

b'!, noa qeIui".onr? t on t'' b-h bLnn?! tat tudtna

,,, "a".i," ,".,"a n toanp'tna wnn 
'onndc'ouor 

ol or 'ra''oa''
ot otrcnoea?nt "bP 

t Lo'h" ' 
nndt on Lhot'."i.i,*." 

" "a,i,,"a 
nonn \ul maotobt? p.hp?t^ o..Dc,,ted.r

Lams ol the osft enen t ot otoh senen t
19. A pcrusal of the aUove_mentioned dennition of the term 'deposit"

shows that it has been Siven the same meaning as assigned to it under

lhc Companies Act, 2013 and the same provides under section 2(31)

includcs any rcceipt bv way ofdeposit or loan or in anv oth'r form bv

.r conipJny but docs not include such categories ol amount as may bc

the Reseruc Bank of lndia. Similarly
1)rcs ribcd in consultation with

.ulc 2tc) oi the Companies (Acceptance of Deposits) Rulcs' 2014

dclines the meaning ofdeposit which includes any receipt ot moncy by

way ofdeposit or loan or in any other form byacompany but does not
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ZO. So, tccping rn view ttre above-mentioned provisions oltheAct of2019

and thc Companics Act 2013, it is to be seen as to whethcr an allottcc

6 cntrtled to assurcd returns in a casc whcre hc has dcposilcd

substantial amount of sale consideration against the allotmcnt of a

unit w,th the builder at the time ofbooking or immediately thereafter

and as agreed uPon between them'

21.'lhe Governntent of India enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism to ban

thc unregulated deposit schemes, other than deposits taken rn the
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ordinary course of business and to Protect the interest of depositors

and ior matters connected therewith or incidental thereto as denned

in scction 2 (41olthe BUDS Act 2019.

22. 'lhc money was take. by the builde. as deposit in advance against

allorment of immovable propertv and its possession was to bc oficrcd

wrlhin .r ccrtain p.riod However, in vi€w oftaking salc considcration

by way ot advance, the builder promised certain amount bv way of

assurcd returns aor a certain period So, on his failure to fulfil ihat

.ommitment. the allottee has a right to approach the authority for

rcdrcssalofhis gri€vances bv wav offiling a complaint'

23. It is not disputed that the respondent is a real estate developer' and it

had not obtained registration under the Act of 2016 lor the proiect in

question. Ilowcver, ths proiect in which the advance has been rcccived

hy thc dcvclopcr from the alloBee is an ongoing project as pcr scction

3(l ) ol rhc Aci of 2015 and, the same would lall within thc iurisdiclion

oftheauthority for givingthe desired reliefto the complainant bcsidcs

initialing penal proceedings. So, the amount paid by the complainanl

to lhc builder is a regulated deposit accepted by the later from the

iormer against the immovable pmperty to be transferred to the

allottee 1atc. on.

24.'lhe Authority under this Act has been regulating the advances

rcccivcd undcr thc proiect and its various other aspccts So' the

amount paid by thc.omplainant to the buildcr is a rcgulatcd dcposlt

acccplcd by the latter lrom the former against thc immovahl'

propcrty lo be transferred to the allottee later on' If thc projcct in

which the advance has been received by the developerfrom an allottee
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is an ongoing project as per section 3[1] of the Act or 2016 !hcn' thc

sanrc would fall within the jur,sdiction olthe authority for giving the

dcsircd relief to the complai.ant besides initiating pe'al proceedings'

'Ihe Authority is of the vi€w tbat since the occupation certificate in

rcspcct to the project has not been received vet and thus the

rc:ipondent cannot execute a lease deed with theth'rd partr"lhe lesse

dccd cxccutcd on 24.07.2020 thusholds no relevance here'

25 lldrc.,lhc Authority dirccts the rcspondent/promoter to pav asslrrcd

rcturn !o thc complainant at the rate of Rs'43,860/ pcr month ironr

rh. date i.c..21.03.2013 till the comm€ncement of thc fi'st lcrse on lhc

sald unit after obtaining the occupation certificate as per the

memorandum of understanding after d€duct'ng the amount alrcady

paid on account ol assured returns to the complainants'

C.ll. Direct the respondent handov€r possession in habltable

condition aft€r the obtainlng the OcoDation certificat€'

26 lhc rcspondcnt/promoter is directcd to offer possession ofthc unit to

lhc complainants, within 60 days after rcceiving lhc occupation

ccrtrlicate liom ih€ concerned authorities The complainantr/allotccs

.rre.lirccted to pay the outstanding dues, ifany'

G.ltl. Dircct the resPondent to r€rolc th' demand letter d'l€d

22.01.2020 and 30.10.2020 oD .ccount of VAT Psvmetrt

27. lhc Authority has held tn CR/4O37/2019 
'i'led 

yorun Gupto Vs'

F.maor Mgl Lond Ltd, that thc promoter is entitled to charge vAI

hom the allottee for the period up to 3103'2014 @ 10s% (onc

pcrccnt VAT + 5 perccnl surchargc on VATI undcr thc amncsty

nhcuc 'rhc promoter shall not charge any vA1' liom lh'

rEl
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allottees/prospective buyers during the period 01.04.2014 to

30.06.2017 since the samewas to be borne by the promoterdcvclope.

28. lhc Authority ,s of th. view that the rcspondent/promoter has madc

an illcSal dcmand vide demand letter dated 2207-2020 and

30.10.2020 for the payment of outstandinS dues on account oi VA't

charges was illegal. Thus, the demand letter dated 22.01.2020 and

30.10 2020 is unjustified.

G.lV. Direct th€ respondent to oiccute sal€ dced after compl€tion of
thc proiect in favour of the complainants

29. t,ndcr scction 17(1) proviso of the Act, 2016, lhc

rcspondcn!/promoter is under an obligation to executc thc registcrcd

conv0yancc dced in favour of the allottec/complainant wilhin thrcc

nronlhs from the date ol issue of occupancy certificate 'fhe rclevant

provision is reproduced below:

' secrion 17 , rrunshr olriak
It) the pranote/ sholl qecute o regis\red convevance deed .. ... .. ""'locol

hovided thor, in abe6e ol on! l$ol low, con@lonce deed in ltvout ol the

ollottee or the a$ociotion oJ the dllottes ot the conpetenr outhotk! as Lhe

casc noy be, undet this ection sha be corrietl out bt Lhe prcntoterwithtn

three nohth\ lrcn the dote ol issue ol occupahct certitcate.

Itnpho\ksuplhedl
30. lhe Authority hcreby dirccts the rcspondent to cxccutc thc

convcyancc dced in favour of the complainants withrn :] months a er

ob!aining the occupation certificate from the competcnt authorities

H. Directions oI the authority
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:16 llencc, thc Authority hereby P:sses this orde. and issues the

following dircctions under section 37 of the Act to ensure

compliancc oi obligations cast upon the promoter as per the

fun.tion entrusted to the suthority undersection 34(0:

'lhc cancellation dated 07 06.202l is hereby set asidc and thc

rcspondent is directcd to pay the arrears of amount of assured

rcturn at the ratc i.e., Rs.43,860/_ per month lrom the datc i'e',

21.03.2013 till the commencement ot the first lease on thc said

unir after obtaining the occupation certiflcate as per the

memorandum of und€rstanding, afrer deducting the amount

al.eady paid bythe respotrdenton ac€ount ofassured return to the

'lhc rcspondent is directed to pay arrears of e'crued assured

rcrurn as pcr MoU dated 21.03 2013 till date at the ag'ced ratc

wirhin 90 days from the date of this order aftcr adiustmcnt oi

outstanding dues, if any, from the complainants and failing whrch

that amount woutd be payable with interest @9% p-a' till the date

oiactual realization.

Thc rcspondent is directed to offerpossession otthe unit w'thin 60

days from the date of obtaining occupation certificate from the

conccrned authorities

'I hc rcspondent is directed to execute the registered conveyance

dccd in favour of thc complainants within 3 months trom thc date

of ohraining the occupation certificatc. lhe rcsponden( shall not

chargc anything irom the complainants which is not the part olthc
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37. tunrpldurt slands disposed ot

38. Iilc be consigned to reg,stry. )

,o.n.L"lL*,
Membe'l /

Requlatory Authority, Cur\&ram

D.ted:14.08.2024


