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Complaintno's, 402 of 2023,
332 of 2023, 403 of 2023,
404 of 2023 & 333 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY

‘ NAME OF THE BUILDER

Date of decision

AUTHORITY, GURUGRAM

14.08.2024

M/S Neu Developers Priv. '-'al.'la l.|mlt4:d |

PROJECT NAME "Neo Square”
| §.No. | Case No, Case title ' APPEARANCE ‘
| 1. | CRf40272023 lagmohan Enterprises LLF shri. Rajinder Singh Advocate and i
V/is Shri. Venket Rao Advocate '
| M /5 Neo Developers Frivate |
| Limited

z. CR/332/2023

CR/403/2023

|agmahan Enterprises LLF
Vs
M /s Neo Developers Private
anited

Jagmohan Enterpnses LLP
Vis
M/ Neo Developers Private
Limited

+ $hri. Rajinder Singh Advocate and

Shri, Rajinder Singh  Advocate
and
Lhrl Venket Rao Advoeabe

Shri. Venket Rao Advocale

CR/404/2023

5 CRA332043

CORAM:
Shri Ashok Sangwan

[agmohan Enterprises LLP
ViS5
M /s Neo Developers Private
Lirnited

lagmohan Enterprises LLF
Vs
M /s Neo Developers Privale
L I|1'||LE|:1

— e ———

ORDER

Shri. Rajinder Singh Advocate and
Shri, Venket Rao Advocale

Shri. Rajinder Singh Advocate and
Ghii Wenkel Rao Advocate

Member

1. This order shall dispose of all the complaints titled as ahove filed

hefore the authority under section 31 of the Real Estate [Regulation

and Development) Act, 2016 (hereinafter referred as "the Act™) read

¥
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; 337 of 2023, 403 of 2023,
@ ‘RER 404 of 2023 & 333 of 2023

&% CURUGRAM

2,

3.

Complaint no's. 402 of 2023,

with rule 28 of the Haryana Real Estate [Regulation and Development)
Bules, 2017 (hereinafter referred as "the rules™) for viclation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all its obligations, responsibilities and
functions to the allottee as per the agreement for sale executed inter s¢
between parlics.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees ol the
project, namely, "Neo Square’ being developed by the same
respondent/promoter e, M/s Neo developers Private Limited. The
terms and conditions of the Memorandum of Understanding, Buyer's
Agreement against the allotment of units in the project of the
respondent/builder and fulcrum of the issues involved in both the
cases pertains to failure on the part of the promoter to deliver timely
possession of the units in question, seeking award of assured return till
the execution of first lease and certain other issues.

The details of the complaints, reply to status, unit no., date of
spreement, possession clause, due date of possession, total sale
consideration, total paid amount, and relief sought are given in the

Labile helow:

Project Name and Neo Developers Private limited at “Neo Square’,
. Location R Sectors 109, Gurugram.
| Occupation Certificate: - Not obtained

Assured Return Clouse: -
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Complaint no's. 402 of 2023,
332 of 2023, 403 of 20E3,
404 of 2023 & 333 of 2023

| Clause 12 of MOU

L]

That against the total allotment consideration bo he determined gg per
Clause 3 above, the Allttee(s) has paid unio Company upon and/ar prior o
the execution of this MOU an amount af Rs. 24, 76,460/ [Twenty Four Locs
Seventy Six Thousond Four Nundred and Sixty anly) vide cheque na.
134361, 134367 drawn on Korur Vysva Bank being the
advance/cansideration of the allotmept price of the premises, the receipt
whereof, Company hereby admits and acknowledges. The Company shail
piry o manthly return of Rs.49,555/- on the total amount deposited Ll the

signing of this MOU with effect from...Day af.-

Clause T6

| = That the responsibility of paying asswred returns to be paid by the Company
shall cease upon the execution af first tease.”

|5r,l

Mo

Complaint | Reply | Unit | Dateof | Duedate | Basicsale
No., Case status No. execution of Consideratio
Title, of MLO.U | possessio n/Total
and n Amount paid |
Date of by the
filing of complainant
complaint | i Y AW 5in Hs.
CR/402/ Reply Area TSC: -
2023 received on | admeas | 17.04.2013 | 17.042006 | 23,90,300/-
| 15.11.2023 | wuring [As per {Note: -
fagmahan 250 5g. | page no.of | calculated APy -
PRlETPrISES ft. complaint] | 36 months | 2476460/
| LLP (super from
|V | area) 17.04.2013 | [ As per M.O.U
| By Meo } ':I‘.]l'.-ld
Developers 17.04.2013)
Private
Limited
Date of
Filing of
complaint
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2. | CR/33Z/

2023

[agrnohzn
Entorprises
[P
U
M/s Meo
Develapers
Private
Timited

Date of
Filing of
complaint
03.02.202
3

CR/AD3/
2023

fagmahan
Fnterprises
L1LP
¥ia
M s Kea
Developors
Private
Limited
Date of
Filing of
complaint
03.02.2023

Complaint no's. 402 of 2023, |
332 of 2023, 403 of 2023,

404 of 2023 & 333 of 2023

Reply 26, TSE: -
reecived on | Floor- | 17.04.2013 17.04.2016 | 2390300
15.11.2023 2nd [Note: - AP: -

Area [As per caleulated 24,773,370
admeas | pageno. | 36 months | [ As per 8.0
uring 18 of from tared
250 5q, | complaint] 17042013 | 17.04.2013)
[t. ]
{super
area)

Reply 23, 17.04.2013 | 17.04.2013 TSE:
received on | Floor- [As per [Nate: - 23%,90,300-
15.11.2023 | 2nd page no. | calculated AR

Area 18 of Fomonths | 24.76,460-
admeas | complaint] from
uring 17.04.2013 | [ As per M0
250 sq. ) dated 17 042
ft. 013)
[super
arca)

Page 4 of 31




&
e

Complaint no's. 402 of 2023,
332 af 2023, 403 of 2023,
404 of 2023 & 333 of 2023

HARER

GURUGRAM

| The mmplaina_ﬁt in the ahove complaints have sought the following reliefs:

| Note: In the table referred @ above, certain abbreviations have heen used. Thoey

1. | CRj404/ Reply | 24, | 17.04.201 3[17.04.2016 TS|
2023 received on | Floor- (Note:- | Rs.23,90,300/
15.11.2023 2nd [As per caleulated -
|agmohan Area page no. | 36 months
Enterprises admeas 18 of fram AP: -
LLP uring | complaint] execulion 24,756,460/ -
Vs 583 sq. of
D’;‘ h{;::;‘q it. 17.04.2013 | [ As per M.O.U
A ' {super ] dated
| S area) 17.04.2013)
| Date of
Filing of
complaint
06.02.2023 o ey
CR/333/ Reply 75 | 17.04.2013 | 17.04.2016 TSC: -
2023 received on | Floor- (Mote: - 23,90,3000/-
15.11.2023 Znd [As per calculated
jagmahan Area pagena. | 36 months AP; -
Enterprises admeas 18 of from 24,76,460/-
L.I.F uring | camplaing] | 17.04.2013
Vi3 250 50, | [ As per MO
Blfs Neo ft. dated
e (super 17.04.2013)
| Limited ares)
| Datcof |
| Filing of
| complaint |
06.02.202
| 3
(I syt et P 'SR

1. Direct the respondent to pay assured return to the complainant @ Rs.22,500/-
since July, 2019 till the execution of first lease deed

3 DPirect the respondent 1o execute registered conveyance deed after obtaining
accupation certifcate.

9 §ppaside the (llegal demand letter dated 22.01.2020 and 30.10.2020.

are elaborated as follows:
Abbreviation Full form

TS Tatal Sale consideration

AP Amount paid by the allottee(s)
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Complaint no's. 402 nf 2023,
5 337 of 2023, 403 ol 2023,
I.":"-,RER g4 of 2023 8333 0f 2023 |

GURUGRAM

The aloresaid complaints were filed against the promoter on account of
violation of the Memorandum of Understanding, Buyer's Agreement
against the allotment of units in the project of the respondent fbuilder
and for not handing over the possession by the due date, secking
award of assured return till execution of first lease, to complete the
unit.

It has heen decided to treat the said complaints as all application for
non-compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34({f] of the Act which mandates the
authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder,

The facts of all the above mentioned complaints filed by the
cnmplainaml[s},.l'mlﬂtt&e[s} are also similar. Qut of the ahove-
mentioned case, the particulars of \oad case CR/402/2023 titled as
Jagmahan Enterprises LLP V/S M/s Neo Developers Private Limited
are being taken into consideration for determining the rights of the
allottee(s) qua assured return will execution of first lease deed, to
complete the unit, offer possession after ohtaining the occupation
certificate and execute the conveyance deed.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant(s), date of proposed handing over the

Pape 6ol 31



Complaint no's, 402 of 2023
A\ 332 of 2023, 403 of 2023,
i/ *RER AD4 of 2023 & 333012023 |

& CURUGRAM

possession, delay period, if any, have been detailed in the following

tabular form:

e — —_— = RS e - — =

| Sr. ' Particulars Details |
|| No. | I
1. | Nsmm of the project "Neo Sguare’, Sector-109,

| Gurugram, Haryana. |

| fi | thurc of the project Commercial '

| = - -
|3, |1IRE RJ". rGElStEFEd Registered
|
R 109 of 2017 '
. Dated - 24.08.2017
| 4, | DTCP licence License no. 102 of 2008
|  Dated-15.05.2008 |
! . i [Init no. Commercial unit no-22, Floor-
l | Znd
| | (As on page no. 19 of complaint]
|

| . o ey
|ﬁ_ |1]n1t area 583 sq.ft. [Super Built up areal
| | {As on page no. 20 of complaint)
| 7. | Builder Buyer Agreement Not executed
| 8. Memorandum of | 17.04.2013 |
I !“"dmmﬂ"m“g [Aﬁ on page no. 1§ of complaint)
1 1 4 —_——— - pur |
| 9. | Possession clause Nnt avallahle |
| s _ :
100 | Due date of possession 17, m Et]iﬁ |
i [Calculated as per Fortune |
| | Infrastructure and Ors Vs

Page 7 of 31 4
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Complaint no's. 402 of 2023 , |
332 of 2023, 403 of 2023,
404 of 2023 & 333 of 2023

e e |

|
L
|11, | Assured return

Trevor D'Lima and Ors. '|
(12.03.2018-5C); |
MANU/SC/0253/2018] |

Clause 3 |

The Company herchy has agreed
to allot to the Allottees) premises
measuring 583sq.ft (5416 |
sg.mtr] super built-up area on the |
Second floor of Tower of the said |
Project. The Allottec(5) has opted

for the “Investment Return Plan” |
and has agreed that the basic

consideration for allotment of the '
premises is to be determined as
Rs.4100/- per sqft. taking into|
consideration a return of Rs.B5.0 |
per sq.ft. per month, subject tu!
the terms of this MOU. Return is |
provided till first lease is offered |
to the customer. |

Clause 12

That against the total allotment
consideration to be determined |
as per Clause 3 ahove, the
Allotttee(s) . The Company shall
pay a monthly return of
Rs.49,555/- on the total amount
deposited till the signing of this |
MOU with effect from ...Day of |

Clause 16 |
‘That the _rE's]_:-u_nﬁihi.ﬁty of paying |

Page 8 of 31
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Complaint na's, 402 of 2024,

B 4 | 212 of 2023, 403 of 2023,
‘; .&\RER 404 of 2023 & 333 of 2023
““L"" GURUGRAM

assure-ﬂ_réturﬁf; to be pa-i&_’m_; the '|
| | Company shall cease upon the |
| execution of First Lease, |

| | |[Emphasis supplied|
| | (As on page no. 22 of complaint] |

| 12. | Assured return paid b}r the | R5.3642,293 /- |

| |
‘ respondent (As on page no. 62 of reply) \

Tatal sale consideration Rs. 23,90,300/-

| . (As on page no. 22 ufcamplalnt]

|1r1. 'fotal amount paid by the|Rs. 24,76,460/-

| | complainant U'"S on pagc na. 22 of complaint) |

15. | lLease deed 24.07. EIDED

| | (As on page no. 63 of reply) |
—1 ——— N x " |

| 16. ‘ First Addendum to lease deed |21.03.2022 l

| l (As on page no. 79 of reply)
| | Payment request on account of | 22.01.2020

VAT

{As on page no. 107 of reply]

| ] - ——

| 18. | Reminder for payment on 30.10.2020 |

| | account of VAT (As on page no. 114 of reply) |
| 1 ki o - :
| 149, | Occupation certificate Not obtained |
20, | Offer of possession Not offered |

B. Facts of the complaint

8. The complainants have made the following submissions: -
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Complaint na's, 102 of 2023 , |
132 of 2023, 403 of 2023,
. RER mnfznza&:{@_?rzuz:{
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That the complainant is the director of M/s Jagmohan Enlerprises
LLP (erstwhile M/s jagmohan Enterprise Pvt. Ltd and is a law-
ablding citizen. The respondent Le, M/5 Neo Developers Private
lLimited is engaged in the business relating to construction,
development, marketing, sales of various types of residential and

commercial properties.

_ That in or around February, 2013, the complainant came across the

project "Neo Sguare” situated in Spctor 109, NDwarka Expressway,
Gurugram. The respondent stated that the brands like Pizza Hut,
McDonald's, KFC, Nike, INOX etc have already entered into
agreements in the project.

That the respondent induced the complaint to purchase the unit
under the “Assured Return Plan” wherein the respondent undertook
to make payment at the rate of Rs.85 per sq. ft. per month for the area
purchased if full payments towards the unit are made at the time of
hooking or at the time of execution of Memorandum of
Understanding (MOU).

‘That the Memorandum of Understanding was executed between the
partics on 17.04.20135. Further, it was assured that the assured
return would be paid dll the property is leased out. That the
complainant purchased a cammercial unit [restaurant) on the second
floor having area admeasuring 583 sq. ft. super built up area at the
rate of Rs4,100/- per sg. ft. whereln commercial unit no. 22 was
assigned on 294 floor. The respondent informed that soon Builder
Buyer's Agreement would be executed however, till date no such

Ruilder Buyer's Agreement has been executed between the partics.
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404 of 2023 & 333 of 2023

JGRAM

_ The complainant paid a sum of Bs.24,76,460/- towards consideration

of the unit, It was agreed under the MOU that a monthly return of
Rs.49555/- shall be payable on account of Assured Return from
17 04.2013. The respondent on 16.12.2015 raised the demand of EDC
and IDC of Rs.2,76,342 /- The said demand was duly fulfilled by the
complainant by making the payments of Rs.7,26 294 /- on 18.01.2016
and Rs.2,00,000/- on 24.03.2016 rowards all the 6 units purchased
by him. The respondent sent letter dated 27.09.2016 showing the
total payment paid by the complainant till September, 2016.

The respondent demanded VAT from complainant, several times on
the same unit despite the fact that the same was paid at the time of
the very first demand. The respondent raised the demand towards
VAT amounting 1o Rs.4,96,088/- on 30.032.2017.The payments of
assured return were completely stopped and are dug since lanuary,
2019. That the mala fide intention of the respondent became
conspicuous when the respondent sent a letter dated 1812.2019
communicating its unilateral decision of not paying any assured
reten till the completion of the project

later the respondent vide letters dated 22.01.2020 again raised
demand of Rs.1,50,002/- towards VAT It aspires that the payment
cowards VAT which was made in 2017 has not been deposited with
the concerned authorities by the respondent.

On 01.10.2020 the respondent sent letters for registration of BBA
and Moll without executing the BRA. Later, again sent letter dated
21.10.2020 for registration of BEA and Moll with revised fee without

any explanation or calculation for the increase in the registration fee,

v
Page 11 0l 31
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| Complaint no's. A2 of 20235,

332 of 2023, A3 of 2023

Ap i i
ARER

404 :‘Eﬁiﬁ 2332 l'JjEf_I_E:_i L

On 30.10.2020, the respondent again seni illegal demands towards
the VAT without providing explanation for such demand.

‘That the respondent sent final notices dated 07.06.2021 raising
illegal demands of dues and again no explanation was provided [or
the illegal demands. Hence, the demand letter dated 07.06.2021 1s
liable to be set aside being illegal.

That despite assurancc of completion of construction of project
within 36 months of purchasing the unit or from the commencement
of construction, the construction has still not been completed even
aftor passage of almost 8 years. The building wherein food court and
restaurants were explained at the time of entering MO, has been
constructed up to 2nd floor only and there is no sign of construction
of the tower wherein INOX nine-screen cinema, serviced apartment,
infotainment and entertainment Zone were shown in the brochure. It
has also come into complainant’s, knowledge that the respondent has
not received the license from the concerned authorities L0 construct
the tower/building besides office building. The respondent has
further cheated by selling food court and restaurant units 1o other
huyers on 2nd and sth floor as well.

That the respondent is forcing the complainant to sign lease
assignment form by which the respondent intends to lease out the
unit to a third party and has also inserted a clause according to which
+fier the execution of lease assignment form, it would be obviated
from its responsibility to pay the monthly assured return and
threatencd the complainant that if he do not sign the lL.ease

Assignment Form, then the unit will be forfeited.

Pape 12 of 31



Complaint na's. 402 of 2023,
o | 332 of 2023, 403 of 2023,
W ARER 404 af 2023 & 333 of 2023

."-'l"'"-" K
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%1l. The complainant has filed a complaint before Economics (ffences
Winpgs Delhi on 16.03.2022 wherein FIR No- 0046,/2022 has been
filed under sections 406/420/1208 against the respondent.

C. Relief sought by the complainants:

g The complainants have so ught following relief(s):

i, Direct the respondent to pay Assured Returns @Rs.85 per sq.ft. per
month amounting to Rs.49,555/- from July 2019 till handing over
the possession fleasing out the property after completion.

i, Direct the respondent Lo expcute the Sale Deed after the

completion of the project in favor of the complainant.

i Direct the respondent to set aside the illegal demands of VAT made

vide letter dated 22.01.2020 and 30.10.2020.
iv. Direct the respondent to set aside the illegal demands made vide

letter dated 07.06.2021.
v Restrain the respondent from entering the lease deed with 3rd
party till the completion of project and handing over the
possession to the complainant
10, On the date of hearing the Authority explained to the
respondent/promoter ahout the contraventions as alleged to have
heen committed in relation to section 11[4) (a) of the Act to plead
guilty or not to plead guilty.
D. Reply by the respondent.

1. The respondent has contested the complaint on the following grounds:

v
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| complaint no's. 402 of 2023,
332 of 2023, 403 of 2023,

\;&:‘ r leRER 404 of 2023 & 333012023 |

t::_:;_

111

GURUGRAM

. That the Act 2016 was passed with the sole intention of

regularisation of voal estate projects, and the dispute resolution
botween builders and buyers and the reliefs sought by the
complainants cannot be construed to fall within the ambit of the Act.
That the complainants are investors and not allottees.

That the complainant with the intent to invest in the real estate
sector as an investor approached the respondent and inquired about
the project ie, "Neo Square” situated at Sector-109, Gurugram,
ilaryana. That after being fully satisfied with the project and the
approvals thereof, the complainants decided to apply Lo the
respondent by submitting an application form dated 16.01.2013,
whereby sceking allotment of priority no. 22, admeasuring 583 sq. ft.
of super area on the 20 floor restaurant/food courl Space of the
project having a basic sale price of Rs.23,90, 300/-. The complainants
considering the future speculative gains also opted for the
investment Return Plan being floated by the respondent for the
project.

That since the complainant had opted for the Investment Return
Plan, a Memorandum of Understanding dated 17.04.2013 was
executed between the parties, which was a completely separale
understanding between the parties in regards to the payment of
assured returns in lieu of investment made by the complainant, As
per the M.OU, the returns were to be paid from 17.04.2013 tll the
commencement of First Lease. It is also submitted that as per clause
4 of the MOU, the complainant had duly authorised the respondent to

put the said unit on lease.
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Complaint na's, 402 af 2023, |

AR 332 of 2023, 4013 af 2023,
B ER 404 of 2023 & 333 0l 2023 |
GURUGRAM

That the MOU executed between the parties was in the form of an
“Investment Agreement” That the complainant approached the
respondent as  an  investor looking for certain investment
opportunities. Therefore, the allotment of the unit contained a "Lease
Clause” which empowers the developer to put the unit on lease.

It is pertinent to mention that the respondent requested  the
complainant to come forward and execute the Builder Buyer
Agreement. However, the complainant despite of repeated reminders
and request deliberately failed to execute the same for the reasons
best known the complainant.

That the respondent had been paying the commilted return of
Rs.49,555/- for every month to the complainant without any delay
sitice 05.05.2013. That the complainant had already received an
amount of Rs.36,42,293/-as assured return till july 2019, However,
post July 2019, the respondent could not pay the agreed Assured
Returns due to prevailing legal position w.rt. hanning of returns over
unregulated deposits post the enactment of the BUDS Act

That as per Clause 3 and Clause 16 of the MOU dated 17.04.2013 the
ohligation of payment of Assured Return by the respo ndent was only
Hll the commencement of the first lease on the unit. That the first
lease of the premises has already been executed with M/s Ayan
Foods on 24.07.2020, Thereby, the respondent has duly fulfilled its
obligations of execution of the First Lease in terms of the MOU.

That after the commencement of the First Lease, the respondent has
duly intimated the same To the complainant vide letter dated

10.12.2020 and through various telephonic conversations. The

Page 15 ol 31

¥



Complaint no's. 402 of 2023,

332 of 2023, 403 af 2023,
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2 GUR SHAN

respondent further sent a aetter for Assignment of l.ease form” to
sign the lease assignment, as had been agreed in the MOLU. IHowever,
the complainant did not come to sign the lease assignment and
‘herefore failed to fulfil his part of the obligations. That, since the
complainant did not come forward to sign the lease assignment, the
respondent further sent a reminder letter dated 08.12.2021 to sign
the Lease Assignment Form.
It is also pertinent to mention herein that in the Memarandurm of
lUnderstanding, there was never any pre-condition of obtaining the
Occupation Certificate for the Invitation to Lease. The respondent has
already executed the first lease deed and duly sent the Inyitation to
lease with reminders, as per the terms of the MOU. However, the
complainants have failed to come forward.
That post execution of the Memerandum of understanding dated
17.04.2013, which was specifically for the purpose of ascertaining
the-amounts-of Assured Return by and between the complainant and
the respondent, However, despite of repeated reminders  and
requests by the respondent for the execution of the builder buyer
agrecment, the complainant failed to execute the same, which
included the possession clause in its terms, which reiterated that the
possession was Lo be handed aver within 36 months from the start of
construction including grace pe riod of 6 months.
The complainant as per the records had only paid Rs.31,39,660/-
against the total due amount of Rs.33,52,773 /- It is to be noted that
there lics an outstanding dues of Rs.2,13,113/- which are to he paid

by the complainant apainst the unit hooked. As the complainant

1__.-"
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Complaint no's. 402 of 2023,
332 of 2023, 403 of 2023,

ﬁi@ HARER | 404 0f 2023 8 333 0f 2023
&b GURIGRAM

Failed to pay the outstanding dues, the respondent was constrained o
send the Final Notice dated 07.06.2021 wherein a last opportunity
was granted to clear the dues by 21.06.2021 failing which the unil
allotted would be rreated as cancelled from 29 062021 and the
complainant would be left with no lien, right, title, interest or claim of
whatsoever nature in the unit. Since the dues were not cleared, the

unit therefore stood cancelled.

¥jl. ‘That the respondent had been running behind the complainant for

the timely payment of dues rowards the unit in question. That in spite
of being aware of the payment plan, the complainant has failed to pay
the putstanding dues on time. It is humbly submitted that though the
complainant may have cleared the basic sale price of the unit
however, they are still liable to pay all other charges such as VAT,
Interest, Registration Charges, Security Deposit, duties, taxes, lewvies
etc.

%ill. That the respondent is raising the VAT demands as per government
regulations. That the rate at which the VAT amount is charges is as
per the provisions of the Haryana Value Added Tax Act 2003,

¥y, It ig to be noted that the development and implementation of the
project have been hindered on account of geveral orders/directions
passed by various authorities/forums/courts. That a period of 582
days was consumed on account of circumstances beyond the power
and control of the respondent, owing to the passing of (rders by the
statutory authorities.

Xy, That the various contentions and claims as raised by the com plainant

are fictitious, baseless, vague, WIong and created to misrepresent and

W
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Complaint na's. 402 of 2024,

=0 N 132 of 2023, 403 of 2023,
W REQ | 404 of 2023 & 333 of 2023

&% CURUGRAM

12,

13.

14,

misled the Authority. That the present complaint is an utter abuse of

the process of law, and hence deserves to be dismissed.
Copies of all the relevant documents have been filed and placed on the
cecord. Their authenticity is notin dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

jurisdiction of the authority

The contention of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The Authority observes that it
has territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.

E. 1 Territorial jurisdiction
As per natification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real BEstate
Regulatory Authority, Gurugram <hall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the prescnl Case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction
tor deal with the present complaint.

E. 1l Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoler shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
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| Section 11
(4] The promater shall-
‘ fa) be responsible for all abligations, responsihilities and funchions
under the provisions of this Act or the riles and regulations made
' thereunder or to the allottees 0s per the agreement for sole, or [0
' the associotion of allottees, a5 the cose may be, till the conveyance af
all the apartments, plots oF buildings, as the case mdy be, to the
allattees, or the comman areas ko the association of allotiees or the
[ competent authority, as the cose may be;

15. So, in view of the provisions of the Act quoted above, the Authority has
| complete  jurisdiction 1o decide the complaint regarding non-

compliance of obligations by the promoter.

|| F. Findings on the objections raised by the respondent.

F.l. Objection regarding complainants being investor not allottees.

16. The respondent has taken a stand that the complainants are investors

E and not consuimers, therefore, they are not antitled to the protection of
the Act and thereby not entitled to file the complaint under section 31

of the Act. The respondent also submitted that the preamble of the Act
slates that the Act is enacted to protect the interest of consumer of the
real estate sector. The Authority observed that the respondent is
correct in stating that the Act {5 enacted to protect the intercst of

consumers of the real estate sector. 1t is settled principle of

interpretation that preamble is an introduction of a statute and states
wain aims & objects of enacting a statute but at the same time
preamble cannot be ased to defeat the enacting provisions of the Act.

Furthermore, it is pertinent to note that any aggrieved person can file a
s
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complaint against the promoter if the promoter contravenes or violates
any provisions of the Act or rules or regulations made thereunder,
Upon careful perusal of all the terms and conditions of the buyer's
agreement and the M.O.U, it is revealed that the complainants are
buyers and have paid total price of Rs.24,76,460/- to the promoter
towards purchase of an unit in the project of the promoter. At this
stage, it is important to sress upon the definition of term allottee
under the Act, the same is reproduced below for ready reference:

"2fd) "ollottee” in relation to a real estofe project medns the person Lo
whom a plot, apartment or Bullding, as the case may he, has been
ailotted, sold (whether as freehold or leasshold) or otirerwise
transferred by the promoter, and includes the person who
subsequently acquires the caid aliotment through sale, transfer of
atherwise but dogs not include o person to whom sueh plot,
gportment or building, as the case may be. is given on renl;”

In view of above-mentioned definition of "allaottee” as well as all the
terms and conditions of the buyer's agreement and MOU cxecuted
hetween promoter and complainant, it is crystal clear that they are
sllottees as the subject unit is allotted to them by the promoter. The
concept of investor is not defined or referred in the Act. As per the
definition given under section 2 of the Act, there will be ” promoter”
and "allottee” and there cannot be a party having a status of "Investor™.
The Maharashtra Real [state Appellate Tribunal in its order dated
29 01,2019 in appeal no. 0006000000010557 titled as M/s Srushti
Sangam Developers Pyl Ltd. Vs. Sarvapriva Leasing (P} Lis. And

anr. has also held that the concept of investor is not defined or referred
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in the Act. Thus, the contention of promoter that the allottees being
investors are not entitled to the protection of this Act stands rejected,

F.11, Objection regarding the project being delayed because of foree majeure
circumstances and contending to invoke the force majeure clause.
18. The respondent/promoter has raised the contention that

the construction of the tower in which the unit of the complainants is
situated, has been delayed due to force majeure circumstances such as
orders/restrictions of the NGT as well as competent authorities, High
Court and Supreme Court orders etc. However, all the pleas advanced
in this repard are devoid of merit. First of all, the possession of the unit
in question was to be offered by 17.04.2016. Moreover, some of the
ovents mentioned above are of routine in nature happening annually
and the promoter is required to take the same into consideration while
launching the project. Thus, the promoter,/respondent cannot be given
any leniency based on aforesaid reasons as it is a well settled principle
that a person cannot take benefit of his own wrong,

G. Findings on the reliefs songht by the complainant

;1 Direct the respondent to pay the arrears of assured return
@Rs49,555/- per month from July 2019 till handing over the
possession/leasing out the property.

/

19, The complainants booked a unit in the project of the respondent and
the Moll was executed on 17.04.2013. The sale consideration of the
anit is 1s5.23,90,300/- out of which the complainants have made a

payment of Rs.24.76,460/-. As per the M.O.U dated 17.04.2013, the
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complainants have paid Rs.24,76,460/- vide cheque no 13436, 1314367
drawn on Karur Vysya Bank against the total basic sale consideration
of Rs.23,90,300/- and the same has been duly admitted by the
respondent. Thereafter, the respondent undertook Lo pay a monthly
sssured retun of Rs.A49,555/- wefl 17.03.2013. The relevant clause of
the MOU dated 17.04.2013 has been reproduced below:

“Clause 4
That against the total allotment consideration to be determined as per Clawse
3 above, the Allottee(s) hos pald unto Company ypon/or prigr & the execution of
this MOU an amount af s 24.76.460/- vide cheque no. 134361, 194367 drown
an Kieur Vysya bank being the advance/consideration af the alletment price af
the premises, the receipt whereaf, Company herehy admits and acknowledies.
The Company shall pay @ monthly reture of Rs49, 555/ on the 1otal amount
depasited till the signing of this MOU wth effect from.... Day of ...
| Emphasis supplied]
The complainants in the present complaint seeks relief for the pending

assured return. The plea of the resp ondent is otherwise and stated that
the allotted unit of the complainants stands cancelled vide final
reminder lotter dated 07.06.2021.

Now the question before the Authority is whether the cancellation
issued vide reminder letter dated 07.06.2021 is valid or not?

The Authority observes that the complainants have paid an amount of
Rs.24.76,460/- out of the basic sale consideration of Rs.23,90,300/-.
The respondent has issued a reminder letter dated 07.06.2021 for the
payment of the outstanding dues and as per that letter one last and
final opportunity was provided to the complainants to pay and clear all

arrears of instalments within 15 days i.e, onor before 21.06.2021. The
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relevant part of the reminder letter dated 07.06.2021 is reproduced
hereunder for ready reference:

“ You are hereby called upon to clear all outstanding payments
gmounting to Rs.5.46.565/- within 15 days fram the date of this
natice ie, on or before 21% June 2021 [Referred herein as lasl
Date for Pavment)”

The Authority is of the view that the cancellation letter dated
07.06.2021 is not valid as the complainants have already paid more
than 100%of the total sale consideration. Mareaver, the respondent
has only issued a reminder letter dated 07.06.2021 which clearly
provides time period to make payments within 15 days. Hence, the
letter dated 07.06.2021 cannot be treated valid cancellation letter and
the cancellation dated 07.06.2021 is hereby sct aside.
« Assured return

It is pleaded that the respondent has not complied with the terms and
conditions of the agreement. Though for some time, the amount of
assured returns was paid but later on, the respondent refused to pay
the same by taking a plea of the Banning of unregulated Deposit
schemes Act, 2019 (hergin after referred to as the Act of 2019}, But
that Act does not create a bar for payment of assured returns even
after coming into operation and the payments made in this regard are
protected as per section 2(4)(iil] of the above-mentioned  Act

However, the plea of respondent is otherwise and who took a stand

"
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that though it paid the amount of assured returns and did not paid
after coming into force of the Act of 2019 as it was declared illegal.

The M.O.U dated 31.01,2015 can be considered as an agreement for
sale interpreting the definition of the agreement [or "agreement for
sale” under section 2(c) of the Act and broadly by taking into
consideration the objects of the Act Therefore, the promoter and
Allottee would be bound by the obligations contained in the
memorandum of understanding and the promoter ghall be responsible
for all obligations, responsibilities, and functions to the allottee as per
the agreement for sale executed inter-se them under section 11{4)(a)
of the Act. An agreement defines the rights and liabilities ol both the
parties i@, promoter and the allottee and marks the start of new
contractual relationship between them. This contractual relationship
gives rise to future agreements and transactions between them. One of
the integral parts of this agreement, the letter dated 31.01.2015 is the
iransaction of assured return inter-se parties. The “agreement for sale’
after coming into force of this ACE (Le., Act of 2016) shall be in the
prescribed form as per rules but this Act of 2016 does not rewrite the
“agreement” entered between promaoter and allottee prior to coming
into force of the Act as held by the Hon'ble Bombay High Court in case
Neelkamal Realtors Suburban Private Limited and Anr. v/s Union of

India & Ors., [Writ Petition No. 2737 of 2017) decided on 06.12.201 7.
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It is pleaded on behalf of respondents/builders that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there 15
har for payment of assured returns to an allottee. But again, the plea
taken in this regard is devoid of merit. Section 2({#4] of the above
mentioned Act defines the word ' deposit’ as an amount of maoney
received by way of an advance or loan or in any other form, by any
deposit taker with a promise to retirn whether after a specified period or
atherwise, either in cash or in kind or in the form of a specified service,
with or without any benefit in the form of interest, honus, profit or in any
other form, but does not include:
(i} an amount received in the course of or for the purpose of business and
bearing a genuine connection to siech business including
{ii) advance received fn connection with consideration of an immaovahle

property, under an agreement ar arrangement subject to the conditian that

wuch advance is odjusted against such immovable praperly as specified In

terms of the agreepent or arrangement.
A perusal of the ahove-mentioned definition of the term ‘deposit’,
shows that it has been given the same meaning as assigned to it under
the Companies Act, 2013 and the same provides under section 2(31)
includes any receipt by way of depasit or lpan or in any other form by a
company but does not include such categories of, amount as may be
prescribed in consultation with the Reserve Bank of India. Similarly
rule 2{c) of the Companies (Acceptance of Deposits) Rules, 2014
defines the meaning of deposit which includes any receipt of money by

way of deposit or loan or in any other form by a company but does not

include:
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(i] as nn advance, accounted for in any manner whatsoever, received in
connection with consideration for on Immovable property

(ii}) oz an advance received and as allowed by any sectoral regulator or in
accordance with directions of Gentral or State Government;

5o, keeping in view the above-mentioned provisions of the Act of 2019
and the Companies Act 2013, itis to be seen as to whether an allotiee is
entitled to assured returns in a case where he has deposited
cubstantial amount of sale consideration against the allotment of a unit
with the builder at the time of booking or immediately thereafter and
as agreed upon between them.
The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a comprehensive mechanism to ban
the unregulated deposit schemes, other than deposits taken in the
ardinary course of business and to protect the intercst of depositors
and for matters connected therewith or incidental thereto as defined in
soction 2 (4] of the BUDS Act 2019.
The money was taken hy the builder as deposit in advance against
Allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
sesured returns for a certain period. 50, on his failure to fulfil thal
commitment, the allottee has a right o approach the authority for
rodressal of his grievances by way of liling a complaint.
The project in which the advance has been received by the developer

from the allottees is an ongeing project as per section 3[1) of the Act of
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2015 and, the same would fall within the jurisdiction of the Authority
for giving the desired relief to the complainants besides initiating penal
proceedings, 50, the amount paid by the complainants to the builder 1s
a regulated deposit accepted by the later from the former against the
immaovable property to be transferred Lo the allottee later on.

The money was taken by the builder as a deposit in advance against
gllotment of immavable property and its possession was to be offered
within a certain period, However, in view of taking sale consideration
by way of advance, the builder promised certaln amount by way of
assured returns for a certain period. 5o, on his failure to fulfil that
commitment, the allottee has a right to approach the authority for
redressal of his grievances by way of filing a complaint,

The Authority under this Act has been regulating the advances received
under the project and its various ether aspects. 5o, the amount paid by
the complainants to the builder is a regulated deposit accepted by the
latter from the former against the immovable property to be
iransferred to the allottee later on. If the project in which the advance
has been received by the developer from an allottee is an ongoing
project as per section 3(1) of the Act of 2016 then, the same would fall
within the jurisdiction of the authority for giving the desired relief to
the complainant besides initiating penal proceedings. The Authority 15
of the view that since the occupation certificate in respect to the

project has not been received yet and thus the respondent cannoi
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exccute a lease deed with the third party. The lease deed executed on
24.07.2020 holds no relevance here.

Hence, the Authority directs the respondent/promoter to pay assured
return to the complainants at the rate of Rs.49,555 /- per month from
the date i.e., 17.04.2013 till the commencement of the first lease on the
caid unit after obtaining the occupation certificate as per the
moemorandum of understanding after deducting the amount already

paid on account of assured returns to the complainants.

G.Il. Direct the respondent to handover possession  in
habitable condition after the obtaining the Occupation
certificate.
The respondent is directed to offer possession of the unit to Lhe
complainants, within 60 days after receiving the occupation certificate
from the concerned authorities. The complainants/allottees are
directed to pay the outstanding dues, if any.
G.IL. Direct the respondent to revoke the demand letter dated
22 01,2020 and 30.10.2020 and no to charge VAT.
The Authority has held in CR/4031/2019 titled Varun Gupta Vs.
Emaar Mgf Land Ltd. that the promoter Is entitled to charge VAT from
the allottee for the peried up to 31.03.2014 @ 1.05% [one percent VAT
+ 5 percent surcharge on VAT) under the amnesty scheme. The

promoter shall not charge any VAT from the allottees/prospective
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buyers during the period 01.04.2014 to 30.06.2017 since the same was
lo be horne by the promoter-developer only.

The Authority is of the view that the respondent/promoter has made
an illegal demand vide demand letter dated 22.01.2020 and 30.10.2020
for the payment of outstanding dues on account of VAT charges was
illegal. Thus, the demand letter dated 22.01.2020 and 30.10.2020 are
unjustified.

G.IV Direct the respondent to execute conveyance deed in respect
of the unit after obtaining the Occupation certificate.
Under Section-17(1) provise of the Act 2016, the

respondent/promoter is under an obligation to execute the registered
conveyance deed in favour of the allottee /complainant within three
maonths from the date of issue of occupancy certificate. The relevant

provision is reproduced below:

" Section 17 . Transfer of title
1) the promoter sholl execute d registered conveyance BB usssirnsyiemciann il GEGT
rwes:
Pravided that in absence of any local law, coaveyance deed in favour of the
allottee or the association of the allottées or the competent duthority, as the
cose may be, under this section shall be carried out by the promoter within
three manths from the date of issue of occupancy certificate
[Emphasis suppiied|
The Autherity hereby directs the respondent to execute the

conveyance deed in favour of the complainants within 3 months after
ohtaining the occupation certificate from the competent authoritics,

Directions of the authority

4
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40. Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

ohligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

.

iV,

The cancellation dated 07.06.2021 is hereby set aside and the
respondent is directed to pay the arrears of amount of assured
return at the rate Le, Rs.49,555/- per month from the date i.e.,
17.03.2013 till the commencement of the first lease on the said
unit after obtaining the occupation certificate as per the
memorandum of understanding, after deducting the amount
already paid by the respondent on account of assured return to the
complainants.

The respondent is directed to pay arrears of accrued assured
roturn as per MOU dated 17.03.2013 till date at the agreed rate
within 90 days from the date of this order after adjustment of
outstanding dues, if any, from the complainants and failing which
that amount would be payahle with interest @9% p.a. till the date
of actual realization.

The respondent is directed to offer possession of the unit within 2
months from the date of obtaining occupation certificate from the
concerned authorities.

The respondent is directed to execute conveyance deed in favour
of the complainants within 3 months after obtaining the

pecupation certificate.
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v. The demand letter dated 22.01.2020 and 30.10.2020 for the

payment of outstanding dues on account of VAT charges are

unjustified and hereby set aside.

vi. The respondent shall not charge anything from the complainants
which is not the part of the agreement of sale.

This decision shall mutatis mutandis apply to cases mentioned in para

3 of this order.

Complaints stand disposed of.

True certified copy of this order shall be placed in the case file of each
matler.

File be consigned to registry.

(Ashok 5a an)
Membe

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.08.2024
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