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2B Barakhamba Road, New Delhi-110001

CORAM:

Shri Asholl Sangwan

APPEARANCE:

Sh. Sanieev Sharma

Sh. Niraj I(lumar

ORDER

1. The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate [Regulation and Development) Act' 2016 fin

short, the Act] read rvith rule 28 of the Haryana Real Estate [Regulation and

DevelopmentJ Rule:;, 2017 (in short, the RulesJ for violation of section

1 1 [4J (a) of the Act ,vvherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there under or to the

allottee as per the a;greement for sale executed inter se.
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A. Unit and proiect relaterl details
2. The particuliars of unit details, sale consideration,

complainant, date of proposed handing over the

detailed in the followinlJ tabular form:

Complaint No.3510 of 2023

the amount

possession,

paid by the

have been

Sr.
No.

Particulars Details

1. Name of the project "The Serenas", Sector- 36, Sohna,

Gurugram

2. Nature of proiect Affordable gro up housing

3. RERA reg,istered/not
registered

Registered
02 of 2017 dated 19.06.2077 valid
upto 1.7.05.2021.

4. DTIAPLicense no L4 of 201'6 dated 26.09.2016

Validity status 25.09.2021.

Name of licensee Pardeep, SandeeP, Neera and

Chander Bala

Licensed area 9.775 acre

5. Unit no. 1,2-901, 9th floor, Block 12

[As pleaded by complainant at page 5 of
complaint and agreed by respondent at
pase 1 of rePlY'l

6.

7.

Unit measuring Carpet Area- 583.04 sq. ft.

Balcony Area- 110.31 sq.ft.

[As pleaded by complainant at page 5 of

complaint and agreed by respondent at

paee 2 of rePlYl

Date of execution of builder
buver agreement

30.10.2017
fPage 1,52 of rePlY)

B. Building plan 09.01..201,7
fAs per DTCP)

9. Environment cle aLrance 18.05.201.7
[Taken from another file of the same

proiect i.e., CR/53 40 /2022)
5. Possession
"S.l Within 60 (sixty) days from the date of
issuonce of Occupancy Certificate, the

Developer shall offer the possession of the

Soid Flat to the Allotee(s). Subiect to Force

Majeure circumstances, receiPt of
0ccupancy Certificote and Allotee(s)

having timely complied with all rts

obligations, formalities or documentation,

10. Possession claus;e:
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as prescribed by Developer in terms of the

Agreement and not being in default under

any part hereof including but not limited to

the timely payment of installments as per

the Payment Plan, stom7 dutY and

registration chorges, the Developer shall
offer possession of the Said Flat to the

Allotee(s) within a period of 4 (Jour)

yeqrs from the date of aPProval of
building plans or grant of environment
clearance, (hereinafier refeted to as

the "Commencement Date"), whichever
is later"' 

(Emphasis supplied)

1,8.1,1..2021,

[18.05,2021 plus six months grace period

due to Covid-19)
(Calculated from the date of environment

clearance being later)

11.

12.

13.

Due date of Posse:s;sion

Total sale consid eration Rs.24,46,934 /-
[Customer ledger dated 21.04'2022 at

pase 1B of comPlaint)

Total amount Paid bY the

complainant

Rs. 23,30 ,905 /-
(Customer ledger dated 21.04'2022 at

paee 1B of comPlaint)

25.03.2022
(As per page no. 143 of rePlY)

1.4. Occupation certiFicate dated

27.03.2022
(Copy supplied by respondent during the

iouii. of proceqq-lrE! !e!gq q'05'2024) -

15. Offer of possession

Complaint No. 3510 of 2023

Facts of the complaint
Thecomplainanthasnnadethefollowingsubmissions_
That the respondenl: constructed a totn*tttial complex namely "'l'he

Serenas" bearing license no. 14 of 2Ol6dated 26'09'2016, located at Sector

36, Gurugram, Haryana, and the said project in question was launched by

the respondent under the Affordable Housing Scheme.

b) That the r:omplainant is the original allottee/purchaser' The complainant

showed her interest irt purchasing the residential unit with the respondent

upon which the apprlication for allotment for residential flat under the

Affordable Housing l?olicy, 201.3 dated 08.03.2017 was executed wherein

ffiHARERA
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B.
3.

a)
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unit no.1Z-g01, block- 12, gth floor admeasuring super built up/ carpet

area 583.04 sq. ft. for a total sale consideration of Rs.24,46,9341- in the

project along with lawn.

c) That as per the rules of'Affordable Housing Policy,2013, possession was

to be handed over wil:hin 4 years from the date of approval of building

plans, and as per ttte information available on the website of the

respondent, the date of' approval of building plans was 09'0 t'2017 ' Thus'

the date of handing over physical possession comes out to be 09'01'2021'

d) That the complainant has made a total payment of Rs'2 3,30'9BS l- between

March 201,7 to March , 2022 as and when demanded by the respondent'

Same is evident from the statement of account dated 21'04'2022'

e) That the complainant had availed a loan from Deewan Housing Finance

Limited IDHFL) for Rs;. 15,g7,656/- andas per letter dated 1+'04'2021-, the

complainant had ret:eived a closure report of her loan account no'

0140000 4634.15s trt{Fl had also returned all the original documents

which were in the cus;tody of DHFL at the time when the loan was availed'

0 That no buyer's agreement is executed between the parties and despite

that the complainant has made the payment of entire sale consideration' It

is further submitted that the possession of the unit in question has not

been handed over to the complainant till date and the respondent has

illegally charged interr:st on the delay of payment of instalment amount @

150/oper zrnnum whir:h is against the principles of natural justice'

g) That the complainant is not even aware as to whether the respondent has

obtained the occupillncy certificate for the project in question or not

because the complainant has not been offered a legal physical possession

of the unit in question even if the respondent is given the relaxation of the

period of construction ban due to COVID-L9 as per the notification of the

Government of Indier.

r'
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h) That the cornplainants seek indulgence of the Hon'ble Authority in grant of

possession of the unit along with delay possession charges by the

respondent. The complainant also reserves her right to file separate

complaint for compenr;ation as and when required before the appropriate

forum/ authority.

C.

4.

Relief sought by the r:omPlainant:
The complainant herein is seeking the following relief[s):

L Direct the respondent to delay possession charges along with

interest and handover the possession of the unit.

5. On the date of hearing, the authority explained to the respondent/ promoter

about the contraventir:ns as alleged to have been committed in relation to

section t1(4) (a) of th e Act to plead guilty or not to plead guilty'

D. Reply by the resPondent.
6. The respondent has contested the complaint on the following grounds vide

its reply dated 29.1.1..2:,023 andwritten submissions dated 1'B'06'2024: -

a) That the cgmplainant was allotted a unit no. 1.2-901 in blockltower 1,2

having carpet area of lill3.04 sq. ft. on the 9th floor and balcony arca 1 1 0.61

sq. ft. together with tvurc wheeler open parking site and the pro-rata share

in the common areas through draw of lots held on 20.07.2017 under the

Affordable Group Housing Policy, 201"3 notified by the Government of

Haryana vide Town and Country Planning Department notification dated

1,9.08.201,i3 as applicabrle at relevant point of time'

b) That subselquent to th e allotment of the said unit the complainant entered

into agreement with [he respondent for the delivery of possession of the

said unit on the terms; and conditions as contained therein'

c) That the total cost o1 the subject unit was Rs.21,48,944/- excluding the

other charges such as s;tamp dttty, registration charges, other expenses etc

in accordance with th e buyer's agreement with time linked payment plan.

The goods and service tax were payable extra as applicable. (
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d) That the total cost of the said unit was escalation free, save and except

increase on account ol'rlevelopment charges payable to the governmental

authority and any other charges which may be levied or imposed by the

governmental authority from time to time, which the complainant had

agreed to pay on demand by the respondent'

e) That the delivery of the possession of the said unit was agreed to be offered

within 4 years, fro m the approval of building plans or grant of

environmental clearaLnce, whichever is later' However the delivery of

possession was subjtlct to force majeure circumstances' receipt of

occupancy certificate :rnd allotee[s) having timely completed with all its

obligations.

0 That the proposed period of delivery of physical possession was sub ject to

force majeure circumstances, intervention of statutory authorities, receipt

of occupation certificra,te and allotee having complied with all obligations

of allotment in a tirnely manner and further subject to completion of

formalities/documentation as prescribed by the respondent and not being

in default of any clause of the agreement'

g) That the 2greed posr;ession period would have been applicable provided

no disturbance/hinclrance had been caused either due to force maieure

circumstances or on account of intervention by statutory authorities etc'

h) That prir:r to the completion of the project, various force majeure

circumstances [suctr as construction bans, covid-19 pandemic' various

lockdowns etc.) affer:ted the regular development of the real estate project

whichwasbeyondthepowerandcontroloftherespondent.Thatpriorto

the completion of thre project, various force majeure circumstances [such

as construction ban:;, Covid-19 pandemic, various lockdowns etc) affected

the regular development of the real estate project' The deadly and

contagious covid-19 pandemic had struck which have resulted in 
,l
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unavoidable delay in <L:livery of physical possession of the apartment' In

fact, covid 19 pandenric was an admitted force majeure event which was

beyond the power ancl control of the respondent'

i) That the development of the project was also adversely affected due to

various orders of the Hon'ble Supreme Court, National Green Tribunal

[NGT), Municipal Corporation Gurugram (MCG) etc. had directed ban on

construction activitier; in Delhi NCR due to rise in pollution level mainly in

festive season/ winl:elr season for various periods thereby severely

affecting the regular ctr:velopment of the real estate projects'

j) Thar rhe period of 151 days in addition to the period affected by covid-L9

was consumed on aCCount of circumstances beyond the power and control

of the respondent o'n'ing to passing of orders by statutory authorities

affecting the regular development of the real estate project' Since' the

respondent was prevented for the reasons stated above from undertaking

construction activiQl within the periods of time already indicated

hereinbefore, the said period ought to be excluded, while computing the

period availed by the respondent for purpose of raising construction and

delivering Possession,

k) That the responden[ received the oc on 25.03'2022 from the Town &

Country Planning Deprartment Haryana and the respondent issued offer of

possession vide letter dated 27.03.2022 requesting the complainant to

accept the possessic,n and execute the necessary documents for the

execution of the conveyance deed of the given unit.

ll That due to non-pay'ment of' outstanding amount of lls'3'82'7991- and

stamp duty charge:s;, possession could not be handed over to the

comPlainant.

7. All other averments rnade in the complaint were denied in toto'

PageT oft6
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B. Copies of all the relerrant documents have been filed and placed on the

record. Their authentjcrity is not in dispute. Hence, the complaint can be

decided on the basis of'those undisputed documents and submissions made

by the parties.

E. f urisdiction of the autthority
9. The authority observ,:rs that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction

10. As per notification no.'.1/92/20L7-ITCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situatrld within the planning area of Gurugram District.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. II Subiect matter iurisdiction

11. Section 11(+)ta) of ttre Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11,(4)(a) is

reproduced as hereuncler:

"section fift)(a)
Be responsible for alt obligations, responsibilities and functions
under the provis;ions of this Act or the rules and regulations made

tlhereunder or tg the allottees oS per the agreement for sale, or to

the associatior; of allottees, aS the case moy be, till the conveyance

o.f all the apartn'tents, plots or buildings, as the case may be, to the

allottees, or the common areqs to the association of allottees or

the competent a'uthority, as the case may be;

Section 34-Functions of the Authority:
34(fl of the Act provides to ensure compliance oJ" the obligations

cast upon the promoters, the allottees and the real estnte agenLs

under this Act and the rules and regulations made thereunder."

Page 8 of 16
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12. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the p romoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the obiection raised by the respondent.
F.I Obiection regarditng force maieure conditions:

13. The respondent-prornoter raised a contention that the construction of the

project was delayed due to force majeure conditions such as lockdown due

to outbreak of Covid.--l.9 pandemic which further led to shortage of labour

and orders passed hy National Green Tribunal [hereinafter, referred as

NGT). But. all the plerers advanced in this regard are devoid of merit. The

passing of various orders passed by NGT during the month of November is

an annual feature arrrd the respondent should have taken the same into

consideration before fixing the due date. Similarly, the various orders

passed by' other authorities cannot be taken as an excuse for delay. F'urther,

the authority has gorle through the possession clause of the agreement and

observed that the respondent-developer proposes to handover the

possession of the allotted unit within a period of four years from the date of

approval of building plan or from the date of grant of environment

clearance, whichever is later. In the present Case, the date of approval of

building plan is 25,.02.2A17 and date of environment clearance is

18.05.201,7 as taken from the documents on record. The due date is

calculaterj from the date of environment clearance being later, so, the due

date of subject unit comes out to be 1.8.05.2021. Further, as per HARERA

notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months is

granted for the pt'oiects having completion/due date on or after

25.05.2020. The cc,rnpletion date of the aforesaid project in which the

subject unit is being allotted to the complainant is 1.8.05.2021 i.e., after
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25.03.2020. Thereforrt, an extension of 6 months is to be given over and

above the due date oi handing over possession in view of notification no.

g l3-ZO2O dated 26.01:,.'2020, on account of force majeure conditions due to

outbreak of Covid-19 pandemic. So, in such case the due date for handing

over of possession cotnes out to 18.1L.ZOZL-

G. Findings on the relie:I'sought by the complainants.
G.l Direct the respondent to delay possession charges along with interest

and handover thrl possession of the unit'
14.The complainant bo<ll<ed a unit bearing no. 12-901,9tt' floor, block 12

admeasuring carpet errea 583.04 sq.ft and balcony area 110.31 sq. ft. in the

project "The Serenas" being developed by the respondent. The complainant

paid till date Rs. il.:l,3O,gO5/- against the sale consideration of I{s'

24,46,934/-. A buyer agreement w.r.t the allotted unit was executed

between the parties on 30-1.0.2017 '

15.The complainant inte:nrls to continue with the project and is seeking delay

possession charges as provided under the proviso to Section 1B(1) of the

Act. Section 18[1) pro'viso reads as under: -

"SectionTB;'Returnofamountandcompensation

1B(1). lf the promoter fails to complete or is unable to give

possesston of on apartntent, plot, or building' --

provided that where an allottee does not intend to withdraw

from the pf\)'€ct, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at

such rate os maY be Prescribed"'

16. Further, clause 5,1 ol'the buyer's agreement provides the time period of

handing over possession and the same is reproduced below:

,,5,l.withint50daysfromthedateofissuqnceofoccupancy

certificate, the Developer shall offer the possession of the said

flat to the ,4llottee(s). subiect to force maieure circumstances,

receiptofrlc,cupancycertificateandatlottee(s)havingtimely
complied wiLh all its obtigations, formalities or documentation,

os prescribed by developer in terms of the agreement ond

noibrirg in default under any part hereof including but not

limitedlo t1tz timely payment of instalments as per the payment
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plan, stamp aluty and registration charges, the developer shall
offer possess:ion of the said flat to the allottee(s) within a period

of 4 years from the date of approval of building plans or grant of
e nv i r o n m en t'c I e arance."

17. Admissibility of grace period: As per clause 5.1 of buyer's agreement, the

respondent promoter has proposed to handover the possession was to be

handed over within zr period of four years from the date of approval of

building plan or from the date of grant of environment clearance, whichever

is later with a grace period of 6 months (COVID-19). Accordingly, the

authority in view of notification no.9/3-2020 dated26.05.2020, on account

of force majeure conclitions due to outbreak of Covid-19 pandemic allows

the grace period of 6 months to the promoter at this stage.

18. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges. However,

proviso to section 18 provides that where an allottee does not intend to

withdraw,from the project, he shall be paid, by the promoters, interest for

every month of delay', till the handing over of possession, at such rate as may

be prescribed and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under:
,,Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 7B and sub-section (4) and subsection (7) of section

1el
For the purps5, of proviso to section 1.2; section L8; and sub-

sections (4_) and (7) of section L9, the "interest at the rate
prescribed" :;hall be the state Bank of India highest marginal

cost of lending rote +20/o':

Provided tlra,t in case the State Bank of lndia marginal cost oJ

lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending rates which the State Bank of lndia may fix
from time to time for lending to the general public'"

19. The legislature in its wisdom in the subordinate legislation under the

provisiop of rule 1li of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

Page 11 of16
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and if the said rule is f,ollowed to award the interest, it will ensure uniform

practice in all the casr:rs.

20. Consequently, as per i,rrebsite of the State Bank of India i.e., httpsl//sbj.cp.in,

the marginal cost of k:nding rate (in short, MCLR) as on date i.e., 21..08.2024

is 9.10%. Accordingl5r, the prescribed rate of interest will be marginal cost

of lending rate +20/o i er., L 1.1,00/o.

21. The definition of terrn 'interest' as defined under Section Z(za) of the Act

provides that the rzrte of interest chargeable from the allottee by the

promoter, in case of rl,efault, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. 'l'he relevant

section is reproducerl below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be'

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the

allottee, ln cese of default.
(ii) the interest payable by the promoter to the allottee shall be

from th,z date the promoter received the amount or any part
thereof tt,ll the date the amount or part thereof and interesL

thereon is refundetl, and the interest payable by the allottee

to the pr,omoter shall be from the date the allottee defaults

in paynrent to the promoter till the date it is paid;"

ZZ.Therefore, interest on the delay payments from the complainants shall be

charged ert the prescribed rate i.e., 11.10o/o by the respondent which is the

same as is being granted to them in case of delayed possession charges.

23.On consideration of rthe documents available on record and submissions

made regarding contravention of provisions of the Act, the authority is

satisfied that the res;Jrondent is in contravention of the Section 11(4)[a) of

the Act by not hapding over possession by the due date as per the

agreement. By virtue of clause 5.1 of the buyer's agreement executed
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between the parties oln 22.09.201,7, the possession of the subject unit was

to be delivered within 4 years from the date of approval of building plan or

grant of environmernt clearance, whichever is later. The due date of

possession is calculated from the date of environment clearance i.e.,

18.05.2017. As per H,\RERA notification no.9 /3-2020 dated26.05.2020, an

extension of 6 months is granted for the projects having completion date on

or after 25.03.2020. 'the completion date of the aforesaid project in which

the subject unit is be ing allotted to the complainant is t8.05.2021 i.e., after

25.03.2020. Therefot'e, an extension of 6 months is to be given over ancl

above the due date of'handing over possession in view of notification no.

g /3-2020 dated 26.05.2020, on account of force majeure conditions due to

outbreak of Covid-1t) pandemic. As such the due date for handing over of

possession comes out to be 18.1 1.2021. Further, a relief of 6 months will be

given to the allottee that no interest shall be charged from the complainant-

allottee for delay if an'y between 6 months Covid period from 0L.03'2020 to

01.09.2020.

Z4.The respondent has obtained the occupation certificate on 25.03.2022.

Copy of the same hils been placed on record. The authority is of the

considered view that there is delay on the part of the respondent to offer

physical possession r:I the allotted unit to the complainant as per the terms

and conclitions of the buyer's agreement dated 30.10.201,7 executed

between the parties. It is the failure on part of the promoter to fulfil its

obligatiops and rer;ponsibilities as per the buyer's agreement dated

30.10.201,7 to hand o.yer the possession within the stipulated period.

25. Section 19[10) of ttre Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

certificate. In the prt:s;ent complaint, the occupation certificate was granted

by the competent eiuthority on 25.03.2022. The respondent offered the
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possession of the unit in question to the complainant only on27.0i1.2022.

So, it can be said that the complainant came to know about the occupation

certificate only upon the date of offer of possession. Therefore, in the

interest of natural justice, the complainant should be given 2 months' time

from the date of offer of possession. This 2 months' of reasonable time is

being given to the complainant keeping in mind that even after intimation

of possession practically he has to arrange a lot of logistics and requisite

documents including; but not limited to inspection of the completely

finished unit but this is subject to that the unit being handed over at the time

of taking possession is in habitable condition. It is further clarified that the

delay possession charlges shall be payable from the due date of possession

i.e. 18.1t.2021 rill threr date of offer of possession [27.03.2022) plus two

months i.e., 27.05.2022. The complainant is further directecl to take

possession of the allqtted unit after clearing all the dues within a period of

2 months and failing vuhich legal consequences as per the provisions of the

Act will follow.

26. Accordingly, the non..c:ompliance of the mandate contained in Section 11[4)

(a) read with Section 18(11 of the Act on the part of the respondent is

establisherd. As suctL the complainants are entitled to delay possession

charges at rate of the prescribed interest @ 11.100/o p.a. w.e.f. 18.112021'

till the ofl'er of possession i.e,, 27.03.2022 plus 2 months i.e.,27.05'2022 as

per section of sectiorr 1B[1) of the Act read with Rule 15 of the I{ules, ibid'

27. Further, the responclr:nt shall handover the possession of the allotted unit

as per specification of the buyer's agreement entered into between the

parties.

H. Directions of the authoritY
28. Hence, the authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance of obligations

Page 14 of 16



HARERS,

GURUGl?AM Complaint No, 3510 of 2023

cast upon the promoter as per the function entrusted to the authority under

Section 3 (fl:

I. The respondent:; are directed to pay interest on the paid-up amount,

i.e., Rs.23,30,90!;/- at the prescribed rate of 11..10o/o p.a. for every

month of delay f:rom the due date of possession i.e., 18.1 1 .2021, till the

date of offer of possession (27.03.2022) plus two months i.e.,

27.05.2022 to the complainant. The arrears of interest accrued so far

shall be paid tc the complainant within 90 days from the date of this

order as per Rule 1.6(2) of the Rules, ibid.

II. The rate of intt:rest chargeable from the allottee by the promoter, in

case of default shall be charged at the prescribed rate i.e., 11.1,0o/o by

the responderLts which is the same rate of interest which the

promoters shalil be liable to pay the allottee, in case of default i'e., the

delayed posses:;ion charges as per Section Z(za) of the Act' The 6

months grace p,sriod due to Covid-19 shall also apply to the allottee

in case of any clefault in making payment.

The responderrt is directed to issue a revised account statement after

adjustment of delay possession charges and other charges as per

above within a period of 30 days from the date of this order. The

contplainant is directed to pay outstanding dues if any, after

adjustment of clelay possession charges within a period of next 30

days.

Thel respondent is directed to handover physical possession of the

subject unit within 30 dayS from the date of this order as occupation

certificate of thLe project has already been obtained by it from the

competent auth.ority.

The respondenLt shall not charge anything from the complainant

which is not ttre part of the buyer's agreement. y

q'tS*i
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III.

IV.

V.
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29.The complaint stands clisposed of.

30, File be consigned to th,e Registry.

Complaint No. 3510 of 2023

Regulatory Authority,
Gurugram

Dated: 2L.O8.2024 AshoKSang
[Member)[
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