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BEFORE THE HARYANA REAL ESTATE EGULATORY
AUTHORITY, GURUGRA

Complaint no.
Date of Iirst hearing
Order Reserve On
Order Pronounced

Shri f.K Dang

ORDER

The present complaint dated 30.11.2022 has

complainants/allottee under section 31 ofthe Real

Development) AcI, 20L6 [in short, the Act) read

Haryana Real Estate IRegulation and Development)

the Rules) for violation ofsection 11[4] (a) ofthe act

prescribed that the promoter shall be responsib

responsibilities and functions under the provision

7296 of 2022
14.04.2023
oz.oa.zo24
09.o4.2024

Respondent

Member

Respondent

been filed by the

state (Regulation and

with rule 28 of the

ules,2017 (in short,

herein it is inter alia

for all obligations,

f the act or the rules

plaint No. 7296 of 2022

1. Indra Pal Singh

2. Ritu Singh

Both R/o: P-426, Sector-?7, Gautam Budh
Nagar, Noida-201301-U.P Complainants

Versus

M/S Elan Limited
Office - 3"1 Floor, Golf View Corporate
Tower, Golf Course Road, Sector-42,
Gurugram.

CORAM:

Shri Sanjeev Kumar Arora

APPEARANCE:

Shri A.R Sharma Complainants
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and regulations made there under or to the allottee

for sale executed inter se.

Unit and proiect related details

2. The particulars ofunit details, sale consideration,

complainants, date ofproposed handing over the po

if any, have been detailed in the following tabular fo

per the agreement

e amount paid by the

session, delay period,

elai,ntNo.7296 of 2022

Name ofthe project Mercado, Sector

Nature of the proiect Commercial

Project area 2.9875 acres

DTCP license no. 82 of 2009 dated 0 .72.2009

RERA Registration Not registered

Unit no. SA-1902, 19s floo

Area: 675 sq. ft.

(Page 21 of compl

New unit no. SA-1011, 10th floo

Area; 720 sq. ft.

(Page 177 ofreply

Provisional booking 2L.10.20L3

(page no. 133 of

Provisional allotment 15.01.2015

(Page no. 123 of

Booking of provisional
unit @ addendum

27.05.2076

(Page no. 33 of co plaint)

Date of builder buyer
agreement

29.06.2016 (not

[Page 19 of comp
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Reallocation of unit 08.09.2020

fpage no. 777 of re

plaint No.7296 of 2022

Possession clause 11(a) Schedule for
said unit:

The Developer b
planning and esti
just exceptions e

construction of
within a period of
extension of
from the date
unless there
due to govt. d
to any ci
power and co
Force Majeure
not limited to
clause 11(b) and
of the Allottee to
Consideration an
dues/payments
Agreement or nay
the Allottee to abi
terms and conditi

ssession ofthe

sed on its project
tes and subject to all
eavors to complete
said building unit

48 months with an
twelve months

this agreement
be delay or failure

ent delay or due
ces beyond the

ofthe Developer or
tions including but
ons mentioned in

(c) or due to failure
y in time the Total
other charges and

tioned in this
ilure on the part of

e by all or any of the
ofthis Agreement.

Assured return clause

Vide letter dated
21.10.2013

1. The Company
to pay the appli
Rs. 24,567 /-
provisional bo
projects of th
amount of Rs.

subiect to tax d

Developer. Afte
possession by
the terms and
in the Agreeme
shall not be e

ees and undertakes
t a fixed amount of

king of the future
developers on the
6,80,079l- which is
uction at source.

issuance of offer of
e Developer, as per

onditions mentioned
tto Sell, the applicant
tled for Dayment of

Page 3 of 15
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any Fixed Amo
booking by the

B. Facts of the complaint

That as per offer of the respondents, the complai

'Elan Mercado' project by 'Elan Build Tech Pw. Ltd'.

t on the provisional
ompany.

ts booked a flat in

agreement was signed on 21.L0.2073 for unit no.

provisional booking

-1902 between both

the parties on'Assured Return Scheme. As per ch assured return @

1,Lo/o P.A. were to be paid till issue of offer of posse

agreement was further signed on 29ft fune, 201.5.

ion. A builder buver

aifiNo.7295 of 2022

Due date of possession 29.06.2021

(Note: Calculated
months extension)

months plus 12

Offer of possession for
fit out

t1.09.2020

(page no. 178 of lv)

Sale consideration Rs.60,39,218l-

(as per statement
1.84 of reply)

faccount on page

Paid up amount Rs.59,32,800/-

(as per statement
184 ofreplyJ

faccount on page

Occupation certificate 17.1,0.2022

(page no. 191 of

Amount of assured
return already paid by
respondent

Rs. 29 ,99 ,056 / -

From October 20
2020

[page no. 138 ofr

till September

Page 4 of 15

L7

20.



4.

HARERA
GURUORA[/

That the complainants have made all payments to

per terms and conditions of provision booking date

BBA dated 29.06.2016

That the complainants have paid total amoun

through cheque.

That the respondents paid assured returns til
thereafter issued a letter dated 15 January 2020

O.C. has been applied for to the competent Au

returns will not be paid any more,

That the respondents did not issue any proof of a

also did not issue any offer of possession I

reminder by the complainants.

8. That in September 2020, the respondent inform

for the first time that project has been constru

and hence the original booking Sa-1902 on the 1

constructed. An alternate Unit SA-1011was

9. That the complainants was shocked to know th

payment, the respondent informed them to acce

10. That the complainants reluctantly accept an al

11.That the respondent now agreed to pay the un

which they had earlier refused to pay from J

September 2020 in lump sum payment to cover u

12. That on 11 September 2020 the respondent issu

possession for fit/outs and again stopped assure

offer of possession for fit outs has been issued .

13. That the complainants issued such letter of poss

was obtained. The O.C has not been obtain

possession has not been offered.

6.

7.

plai,nt No. 7 296 of 2022

ards the booking as

21.10.2013 and also

of Rs, 58,40,518/-

|anuary 2020 and

d stated that since

ority, the assured

plication of O.C. and

r despite several

the complainants

only till 17 floors

floor has not been

t after making 9070

an alternate unit.

ate unit SA- 1011.

id assured returns

nuary 2020 to 10

the default.

a letter of offer of

returns saying that

sion even before O.C

even till date and

Page 5 of 15
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14.That finding no other alternative, the comp

demand notice through his Advocate dated

respondent. Despite receipt of the above said

respondent did not pay the remaining amount o

the complainants.

15.That ultimately, the complainants are constrai

Hon'ble court for seeking relief for the loss suffe

kind of deficiency, negligence in payments of
Returns by the respondents to the complainants.

C. Relief sought by the co

16. The complainants has sought following relief(sJ:

I. To pay the remaining assured returns to the co

It.

September, 2020 till now, along with interest,

To give the possession for fit-outs of booking flat by

after obtaining 0,C.

D. Reply by the respondent

17. That the complainants have got no locus standi or

the present complaint. The present complaint is

interpretation of the provisions of the Act as

understanding ofthe terms and conditions ofthe b

29.06.2016, as shall be evident from the sub

following paras ofthe present reply.

18. That the complainants are estopped by their

acquiescence, laches, omissions etc. from filing the

That this Hon'ble Authority does not have the ju

decide the present complaint. The transactions pe

19.

assured returns are not covered under RERA

Page 6 of 15

plaint No. 7 29 6 of 2022

inants issued Iegal

26.8.2022 to the

demand notice, the

Assured Returns to

d to approach this

due to the gravest

remaining Assured

plainants from 11th

e complainants only

use of action to file

on an erroneous

ell as an incorrect

r's agreement dated

ssions made in the

own acts, conduct,

resent complaint.

sdiction to hear and

ining to payment of

hence beyond the
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jurisdiction of the Hon'ble Authority. The com

dismissed on this ground as well.

That the project in question, "Elan Mercado",

Gurugram, has been developed by the Respondent

23 Kanals 1.8 Marlas or 2.9875 Acres situated i

Sector 80, Gurugram, [hereinafter, referred to as

owned by M/s R P Estates Pvt. Ltd. The said land b

acquisition proceedings in 2004, which ultimately el

M/s R P Estates Pvt Ltd. applied for and was gran

2009 dated 08.L2.2009 in respect of the said land f
a commercial colony under Haryana Developme

Urban Areas Act 1975, by the competent authority

Estates Pvt Ltd entered into an agreement with

2 013, in terms of which the respondent is competen

and sell units in the said project

21. That vide its judgment in the matter of Rameshwar

Haryana and others, (Civil Appeal 87BB / 2015

Supreme Court Cases,215), the Hon'ble Supreme

hold that the decision of the State Government

the acquisition proceedings and the subseq

29.0L.201.0 of the Industries and Commerce

acquisition proceeding as well as the decision to ent

grant oflicenses from those who had boughtthe I

acquisition proceedings, to be fraudulent.

That in terms of the aforementioned direction, the

kept outside the scope of the aforementioned jud

respondent developed the land in pursuance to the

competent authority.

22.

Page 7 of 15

plaint No. 7 29 6 of 2022

aint is liable to be

ated in Sector 80

r land admeasuring

Village Naurangpur,

land/the said landJ

e subject matter of

psed in August 2007.

:ed License No. 82 of

r the development of

t and Regulation of

The land owner, R P

respondent in May

to develop, construct

nd others Vs. State of

eported as 2018 (6)

urt was pleased to

d 24.08.2007 to drop

ent decision dated

rtment to close the

n applications for

after initiation ofthe

said land was rightly

int. Subsequently the

d granted by the
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23. That thereafter, vide order dated L3.10.2020,

application no. 93822 / 2020 filed on behalf of th

seeking clarification whether the lands in th
Paradise Systems Pvt. Ltd., Frontier Homes Develop

lakeland ltd. covered and form part of deemed a

24. That the Hon'ble Supreme Court vide its Ord

(Annexure-R3) in Paragraph 46 of the said ord

owned by M/s R.P. Estates Pvt. Ltd. should be excl

award. The Hon'ble Supreme Court further affirm

completed on 74.01.2020. Pursuant to the said

Hon'ble Supreme Court the respondent approached

and Country Planning Department, Haryana for

certificate which was subsequently granted on 17.1

3 months of passing ofthe said Order by the Hon'ble

clearly indicates that the construction of the proj

back in January, 2020 and Town and Country

Haryana had no reasons to further delay the

certificate.

25. That in the facts and ci it is evident

occupation certificate, despite timely completion

complex was beyond the power and control of

respondent has at all times been ready and willing

the unit in a timely manner. There is no default o

respondent is concerned.

That coming to the facts on the particular case,

sometime in October 2013, the complainants

approached the respondent through their pro

26.

properties whereby the complainants had exp

Page 8 of 15
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ile dealing with an

State of Haryana for

cases pertaining to

rs Pvt. Ltd. and karma

or not.

dated 2.1.07 .2022

held that the lands

ed from the deemed

that the project was

rder passed by the

e office ofthe Town

grant of occupation

.2022 i.e. only within

upreme Court which

was complete way

nning Department,

grant of occupation

at delay in grant of

construction of the

the respondent. The

offer possession of

lapse in so far as the

it is

had

submitted that

independently

dealer/broker - arios

sed their interest in
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booking a commercial unit

Mercado" being developed by the respondent in

Haryana ("Project").

27. That making detailed enquiries and after ind

themselves with regard to all aspects of the proj

approached the respondent for allotment of a unit

opted for a special fixed return payment plan.

15.01.2015 issued by the respondent in favour

allotting unit no. SA-1902 in the said project.

That the letter dated 21.10.2013 setting out the ter

in the commercial co

29.

payment of fixed amount of Rs.24,567/- per

deduction at source. In accordance with paras 1 a

the respondent had agreed to pay to the complai

Rs 24,567 /- per month, subject to tax deduction at

of offer of possession by the respondent It was

of possession shall not be dependent upon grant of

and occupation certificate and that after issuance

the complainants shall not be entitled for paymen

Para 6 ofthe said letterfurther provides that in the

obstructs/neglects/defaults/refuses to accept noti

and fails to take over possession due to any re

respondent shall not have any liability or obligatio

amount and shall stand absolved and relieved ofits

That in accordance with the agreement betw

respondent duly paid the fixed amount amounti

(inclusive of TDSJ to the complainants for a period

September 2020.

plai\t No. 7 29 6 of 2022

plex known as "Elan

ctor-80, Gurugram,

pendently satisfying

ct, the complainants

the project and had

lotment letter dated

of the complainant

s and conditions for

onth subject to tax

d 5 of the said letter,

ts fixed amount of

e, till the issuance

clarified that offer

mpletion certificate

f offer of possession,

of any fixed amount.

the complainants

bfoffer of possession

n whatsoever, the

for payment of fixed

bligations.

n the parties, the

g to Rs. 29,99,056/-

om October 2013 till
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30. That after completing construction of the proiect,

on 14.0L.2020 to the competent authority for issu

certificate with respect to the project.

31. That vide letter dated 08.09.2020 the compl

allotment ofalternative unit being unit no SA-1011 I

of the said project, having tentative super area of 7

That the request made by the complainants for all

unit was duly accepted by the respondent. Vide I

the respondent, offered possession ofunit no SA-10

for fit-outs and settlement of dues. The complainan

the super area of the said unit was 720 sq ft. Acc

corresponding increase in the charges payable by

respondent has offered the possession ofthe unit in

at their end so that as and when the occupation ce

Town and Country Planning Department, H

operations from the units can be commenced withor

of time, therefore, keeping in view the interest of al

the respondent issued offer of possession for fit ou

complex including the complainants.

33. That the respondent had issued demand letter da

upon the complainants to make payment of ins

before 08.02.2016, to be paid after 2 years of booki

however, made payment after the due date. The co

pay interest amounting to Rs 1,06,418/-.

That in so far as the respondent is concerned, the

completed construction well within the agreed ti

possession and within the period of registration

34.

RERA. The application for issuance of occu

Page 10 of 15
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respondent applied

ce of the occupation

ants requested for

cated on the 10" floor

sq. ft.

ment of an alternate

r dated 11.09.2020

1 to the complainants

were informed that

rdingly, there was a

e complainants. The

e proiect for fit outs

ficate is issued by the

the commercial

t there being any loss

the allottees in mind

to the allottees in the

08.01.2016 calling

ment payable on or

g. The complainants,

lainants are liable to

respondent had duly

lines for delivery of

of the project under

ion certificate was
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C+nplaint No. 7296 of 2022

submitted to the competent authoriry as far back as 
fn 

14.01.2020 and the

same was issued on 17 .10.2022.

35. Copies of all the relevant documents have been dufV filed and placed on

the record. Their authenticity is not in dispute. Hetce, the complaint can

be decided on the basis of these undisputed docurnlents and submissions

made by the parties.

E. Jurisd iction ofthe authority

36. The authority observes that it has territorial as

jurisdiction to adjudicate the present complaint

below.

well as subject matter

for the reasons given

37.

E.l Territorial iurisdiction
As per notification no. 7/92/2017-1TCP dared 

14.12.201,7 
issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the prbsent case, the pro,ect

in question is situated within the planning area of Gurugram District.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.ll Subiect matter iurisdiction

The Section 11(4J(a) ofthe Acl 2016 provides thatthe promoter shall be

responsible to the allottee as per agreement for sale. Section 11(aJ[aJ is

reproduced as hereunder:

Section 71(4)(a)

Be responsible for oll obligotions, respo+sibilities, ond

functions under the provisions of this Act ol the rules ond
regulalions mode thereunder or lo the ollofees os per the
agreemenL for sole, or to the ossociation ofqllottees, os the
cose may be,lill the conveyance ofo the qphrtments, plots
or buildings, as the cqse may be, to the atbueeq or the

38.

Page 11 of 15
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common areas to the ossociation o7 otltt"", o, tn"
competenL oulhority, as the cose may be;

Section 3 4- Fu nctions of the Authority:

344 of the Act provides to ensure comllionce of the
obligotions cost upon the promoter, the ollPltees ond the
reol estate agenB under this Act qnd lhe rules and
reg ulations made thereunder.

39. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants sat a

Iater stage.

F. Findings on the relief sought by the complainant$.

F. I To pay the remaining assured returns to the coPplainants from 11th

September, 2020 till now, along with interest.

40. In the present case, the complainants booked a commercial unit in the

project of the respondent namely Mercado situated at sector-80,

Gurugram. The provisional booking letter was issued on 21.10.2013 and

thereafter the complainants were allotted a unit no. SA1902, 19th floor

admeasuring 675 sq. ft. vide allotment letter dated 15.01.2015. The

builder buyer agreement was executed between the parties on

29.06.20L6. The said unit was reallocated from SA-1902, 19th floor

admeasuring 675 sq. ft. to SA-1011, 1Oth floor, admeasuringT20 sq. ft. vide

reallocation letter dated 08.09.2020.

41. The complainants have asserted that, in accordance with the provisional

booking dated 21.10.2013, the respondent is obl]igated to provide an

assured return at a rate of 11% per annum until tht issuance of the offer

of possession. Furthermore, as stipulated in the adJendum to the builder

buyer agreement dated 27.05.2016, which is attach{d as annexure at page

Page 12 of 15
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Coinplaint No. 7296 of 2022

33 of the complaing the respondent is similarly lound to provide an

assured return at the rate of 11%o per annum until th]e issuance ofthe offer

of possession. The respondent provided the a]sured return up to
September 2020; however, payments ceased thereafter.

42. The respondent-builder contends that, according to the letter dated

October 21,2013, their obligation was to pay a fixed amount until the

issuance of the offer of possession. The respondent asserts that the

issuance of the offer of possession is not contingent upon the receipt oF a

completion certificate or an occupation certificate. Additionally, the

respondent has paid a total sum of{29,99,056/- from September 2013 till

September 2020. Moreover, the unit is situated in Sector-8o, Gurugram

and the matter was under litigation in case Miscella[reous Application no.

50 of 2019 in Civil Appeal no. 8788 of 2015 titled ad Rameshwar and Ors.

Vs. State of Haryana & Ors. Initially it was decided on 12.03.2018 and

finally a clarification was given by Hon'ble SC on 21.07.?022 in which it

was clearly held that the proiect in question was complete on 14.01.202 0

and the delay in obtaining OC was due to that litigation on account of

which DTCP was not processing the OC documents.

43. The authority observes that the as per the provifional booking dated

21.10.20t3 and addendum to the builder buyer agreement dated

27.05.2076 the respondent is obligated to provide an fixed amount at a

rate of 110/o per annum until the issuance of the offer of possession. The

relevant para is reproduced hereunder for ready reference:

1. The company agrees and undertakes to po! the opplicant, q fixed amount of

124,567/- per month on the provisional booking of future projects of the

Developers, on the amount of 126,80,079/- received through Cheque N. 116421

doted 11.10.2013 drown on HDFC Bonk, Ch. no.009137 dated 15.10.2A1:l tlrown

on State Bank of lndia, Ch. No. 766452 dated 17.10.2013 drawn on oriental Bank

Page 13 of 15
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of Commerce, Ch. No. 096754 dated 17.10.2013

20.10.2013 drawn on HDFC Bankwhich is subject to

issuance of offer of possession by the Developer, os pe

mentioned in the Agreement to Sell, the opplicant sholl

ofony Fixed Amounton the provisionol booking by the

. As per addendum to BBA

In continuation to the jixed return agreement doted 21

possession of the

The authority is of view that as per the provi onal booking dated

r agreement dated21.10.20L3 and addendum to the builder bu

27.05.20L6 the respondent is obligated to provide a amount at a rate

for fit out was made by the respondent on 11.09.2 02 . The respondent has

2013 till Septemberpaid a total sum of {29,99,056/- from Septembe

2020. Although the offer for fit out of possession not a valid offer of

possession as the offer was made without ob ning of occupation

certificate by the respondent company from the co etent authority. But

on consideration of Rameshwar and Ors. Vs. State o

found that SC on 21.07.2022 clearly held that the p

Haryana & Ors it was

complete on 1,4.01.2020 and the delay in obtaini

litigation on account of which DTCP was not proces

lect in question was

OC was due to that

ng the OC documents.

Therefore, the authority is of the view that the p ect was complete on

made offer for fit out

agqinst bosic sole considerotion ond prckrentiol I tion charges as per the

terms & conditions of the soid Fixed return agreem t till the time of offer of

plaintNo.7296 of 2022

wn on 116423 dated

Deduction at Source.

After

the terms ond conditions

ot be entitled for poyment

ompany.

further elaborote that the fixed return os mentione

Agreement sholl be paid by the Compony @ 11ak p.

of 11% per annum until the issuance ofthe offer

70.2013, we would like to

in the soid Fixed Return

on the amount received

possession. The offer

14.01..2020 and thereafter the respondent compan
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on 1,7 .10 .2022 .

Complaint stands disposed of.

File be consigned to regi

Haryana

No.7296 of 2022

on 11.09.2020. Therefore, the respondent is o

of return onlyup to 11.09.2020.

F.lI To give rhe possession for fit-outs ofbooking flat by
after obtaining O.C

complainants only

45. The respondent is directed to handover physical

unit within 30 days from the date ofthis order as

the proiect has already been obtained by it from the authority

Gurugram

HARE

to the fixed amount

of the subject

certificate of

,'
TIrt
t?
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